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CHILD  KOXED  BY  HEAVY  BOX  FALLING  UPON  IT. 

Court  of  Appeals  for  Hamilton  County. 

David  H.  Scott,  Administrator  of  the  Estate  of  Edward 
George  Naas,  Deceased,  v.  George  Wingenberg. 

Decided,  July  6,  1916. 

Negligence  Per  8e — Where  an  Accident  Results  from  Violation  of  a 
Municipal  Ordinance — Doctrine  of  Res  Ipsa  Loquitur  Applied  to 
Case  of  a  Child  Killed  hy  Fall  of  Mortar  Box  on  the  Sidewallc- 
Error  in  Attempting  to  Show  Contributory  Negligence  hy  Cross- 
Examination  of  PlaintifTs  Witness. 

1.  Where  injury  results  from  the  leaving  of  a  heavy  movable  article 

on  or  over  the  sidewalk,  in  violation  of  a  municipal  ordinance,  a 
case  is  presented  of  negligence  per  se. 

2.  Moreover,  where  a  child  two  years  old  is  killed  by  the  falling  upon 

It  of  a  heavy  mortor  box,  which  had  been  left  leaning  against  a 
building,  with  the  lower  end  resting  on  the  sidewalk  and  at  such 
an  angle  as  to  probably  create  a  condition  of  unstable  equilibrium, 
the  doctrine  of  res  ipsa  loquitur  is  applicable,  and  in  the  absence 
of  any  explanation  as  to  how  the  box  happened  to  fall,  it  is  er- 
ror, In  an  action  for  "death  of  the  child,  to  direct  a  verdict  for  the 
defendant. 
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3.  Inasmuch  as  it  is  not  incumbent  upon  plaintiff  to  show  contributory 
negligence,  it  is  error  to  permit  counsel  for  the  defendant  to  cross- 
examine  plaintiff's  witness  in  such  a  manner  as  to  tend  to  estab- 
lish such  negligence,  but  in  a  case  where  the  court  arrested  the 
case  from  the  jury  the  error  was  without  prejudice. 

Gasser  &  Scott,  for  plaintiff  in  error. 

Coleman  Avery,  Constant  Southworth  and  Harry  L.  Linch, 
for  defendant  in  error. 

Gorman,  J. 

The  action  below  was  one  to  recover  damages  by  the  plaintiff, 
as  administrator  of  the  estate  of  Edgard  George  Naas,  deceased, 
a  minor  child  two  years  of  age,  for  the  alleged  wrongful  death  of 
said  child  by  reason  of  the  negligence  of  the  defendant. 

The  record  discloses  that  on  the  13th  day  of  March,  1915,  at 
ten  o'clock  in  the  morning,  the  decedent,  Edward  George  Naas, 
was  killed  by  the  ov^turning  of  a  heavy  mortar  box  belonging 

to  the  defendant,  George  Wingenberg,  which  had  been  left  on  the 
sidewalk  of  Campbell  alley,  or  Campbell  street,  in  the  rear  of 
his  premises,  1618  Logan  street.  The  box  had  been  left  there  the 
night  before  by  an  employee  in  the  usual  course  of  his  employ- 
ment. Campbell  street,  or  alley,  where  the  mortar  box  was 
placed,  was  one  of  the  public  streets  of  the  city  of  Cincinnati, 
about  twenty  feet  wide,  with  a  thirty-four  inch  sidewalk  upon 
the  side  towards  the  defendant's  property.  This  street  was 
paved,  and  so  was  the  sidewalk.  The  record  of  the  evidence 
showed  that  a  great  number  of  children  were  accustomed  to  con- 
gregate in  the  alley,  or  street,  and  play  there,  and  this  fact  was 
known  to  the  defendant.  The  mortar  box  was  slanting  up 
against  the  wall  of  his  stable,  or  barn,  and  was  about  six  feet 
long  and  thirty-nine  inches  in  width  and  about  twelve  inches 
ip  depth.  The  box  was  found  overturned  in  the  alley,  and  the 
child  with  a  crushed  skull  was  found  under  it.  There  was  no 
evidence  as  to  how  the  box  fell ;  whether  it  fell  of  its  own  weight 
or  was  pushed  over  by  someone  or  by  the  child  does  not  appear. 
There  was  evidence  tending  to  show  that  this  box  was  leaning 
up  against  the  wall,  one  witness  testifying  that  the  angle  made 
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by  the  box  was  85  degrees,  which  would  make  the  box  stand  al- 
most parallel  with  the  wall  of  the  stable.  There  was  also  evi- 
dence tending  to  show  that  the  box  was  in  a  state  of  unstable 
equilibrium.  It  weighed  in  the  neighborhood  of  two  hundred 
pounds.  The  child  was  found  under  this  box  within  a  very  few 
minutes  after  it  had  been  killed. 

There  is  an  ordinance  of  the  city  of  Cincinnati  prohibiting 
any  person  from  keeping  or  permitting  to  remain  any  box, 
barrel,  crate,  etc.,  or  other  movable  article  on  or  over  any  street, 
sidewalk  or  thoroughfare  in  the  city,  longer  than  a  reasonable 
time  necessary  in  the  transaction  of  business  loading  and  un- 
loading, to  remove  said  articles.  This  ordinance  was  passed 
under  the  grant  of  power  given  to  the  councils  of  municipalities 
by  Section  3714,  G.  C,  which  imposes  the  duty  upon  munici- 
palities and  the  councils  thereof  to  have  the  care,  supervision  and 
control  of  public  streets,  avenues,  alleys,  sidewalks,  etc.,  and 
shall  cause  them  to  be  kept  open,  in  repair  and  free  from 
nuisance.  This  ordinance  was  passed  manifestly  for  the  protec- 
tion and  safety  of  the  public  in  using  the  streets  and  sidewalks. 

At  the  close  of  plaintiff's  evidence,  upon  motion  of  defendant, 
the  court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant, which  was  accordingly  done. 

Several  errors  are  complained  of  by  the  plaintiff  in  error  as  a 
reason  for  asking  this  court  to  reverse  the  judgment  of  the 
superior  court. 

It  is  claimed  that  the  court  erred  in  arresting  the  case  from 
the  jury  and  in  instructing  a  verdict  for  the  defendant.  We 
are  of  the  opinion  that  the  evidence  in  this  case  discloses  a  case 
of  res  ipsa  loquitur.  The  evidence  discloses  that  this  box  fell ; 
but  whether  it  fell  of  its  own  weight  because  it  was  in  a  state 
of  unstable  equilibrium,  or  was  pushed  over  by  the  child  or  some- 
one else  does  not  appear.  The  rule  of  res  ipsa  loquitur  invoked 
is  stated  as  follows  in  Jones'  Commentaries  on  Evidence,  Blue 
Book,  Volume  1,  Section  15a: 

**  There  is  another  class  of  cases  in  which  it  is  held  that  where 
the  thing  is  shown  to  be  under  the  management  of  the  defendant 
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or  his  agent,  and  where  an  accident  in  the  ordinary  course  of 
events  does  not  happen  when  the  business  is  properly  conducted, 
the  accident  itself  raises  a  presumption  of  negligence  in  the  ab- 
sence of  any  explanation.  The  English  case  where  a  passer-by  in 
a  street  was  hurt  by  a  barrel  of  flour  falling  from  a  warehouse 
window  is  an  illustration  of  this  group  of  cases.  (See  Byrne  & 
Boodle,  2  Hurl  &  C,  722.)  The  same  principle  is  illustrated  by 
a  New  York  case,  in  which  it  was  held  that  since  the  owner  of  a 
building  adjoining  a  street  is  under  obligation  to  take  reasonable 
care  that  the  same  shall  not  fall  upon  the  passers-by,  if  such  an 
accident  happens  without  any  proof  of  explanatory  circum- 
stances, negligence  will  be  presumed.  {Mullen  v.  St.  John,  57 
N.  Y.,  567.)  In  such  cases  the  facts  are  said  to  speak  for  them- 
selves res  ipsa  loquitur.  But  in  all  such  cases  the  cause  of  the 
accident  must  be  clearly  connected  with  the  defendant,  as  being 
by  his  act  or  under  his  control,  before  negligence  can  be  pre- 
sumed." 

Now  in  the  case  under  consideration  the  evidence  discloses 
that  this  box  belonged  to  the  defendant  and  that  it  was  under  his 
control  and  management,  and  was  placed  by  him  or  his  servant 
in  the  street  on  the  sidewalk  the  night  before  it  fell  upon  this 
child.  It  is  manifest  to  us  that  this  box  could  not  have  fallen 
on  this  child  unless  it  were  either  pushed  over  upon  him  by 
someone,  or  was  in  a  state  of  unstable  equilibrium ;  and  it  ap- 
pears to  us  that  the  fact  that  it  fell  upon  the  child  raised  a  pre- 
sumption of  negligence  which  was  encumbent  on  the  defendant 
Wingenberg  to  rebut  and  to  show  that  he  was  not  guilty  of  any 
negligence  which  proximately  caused  the  death  of  this  child. 

This  court,  in  the  case  of  Roth  Packing  Co,  v.  Williams,  20 
CO. (N.S.) ,  362,  held  that  the  fact  that  an  automobile  truck 
came  out  of  the  garage  or  premises  of  the  Roth  Packing  Co.  and 
ran  over  and  killed  a  boy,  without  showing  what  caused  the 
truck  to  move  out  upon  the  street,  presented  a  case  in  which  the 
rule  of  res  ipsa  loquitur  should  be  applied.  This  court  in  that 
case  approved  the  following  language  embodied  in  the  charge  of 
the  lower  court: 

**No  direct  evidence  has  been  offered  of  any  particular  and 
specific  act  of  negligence  of  the  defendant  that  caused  the  auto- 
mobile to  come  out  of  the  building     •     •     •    fent  it  is  claimed 
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by  the  plaintiff  in  this  case  that  the  fact  that  the  automobile 
came  out  in  the  way  it  did  is  itself  evidence  of  negligence,  and 
I  will  state  to  you  that  it  is  the  law  that  when  a  thing  which 
causes  the  injury  is  shown  to  be  under  the  management  of  the 
defendant  and  the  accident  is  such  that  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  evidence  in  the  absence  of  explanation  that 
the  accident  arose  from  want  of  care." 

We  are  of  the  opinion,  therefore,  that  when  the  plaintiff  in 
this  case  established  the  fact,  as  it  did,  that  this  mortar  box 

had  fallen  upon  this  child  and  killed  it  in  the  street,  a  case  was 
presented  which  required  the  defendant  to  explain  how  it  hap- 
pened and  to  show  that  it  did  not  fall  becase  of  any  negligence 
on  the  part  of  the  defendant.  Furthermore,  we  think  the  evi- 
dence in  this  case  tended  to  show  that  the  box  was  in  a  state  of 
unstable  equilibrium  and  likely  to  fall.  The  fact  that  it  might 
fall  upon  a  person  in  the  street  was  a  circumstance  which  should 
have  been  taken  into  consideration  by  the  defendant  when  he 
placed  the  box  in  this  street.  We  are  of  the  opinion  that  the 
falling  of  this  box,  whether  by  reason  of  the  fact  that  it  was  in 
a  state  of  unstable  equilibrium  or  because  it  was  pushed  over 
by  some  one  in  the  ordinary  course  of  things  was  an  event  which 
should  have  been  contemplated  as  not  entirely  improbable,  and 
that  the  defendant  who  placed  the  box  in  the  street  should  have 
anticipated  the  reasonable  and  probable  consequences  which 
might  arise  from  the  falling  of  this  box  either  of  its  own  weight 
or  from  being  pushed  over. 

In  Earl  v.  Crouch,  40  N.  Y.  St.,  847,  a  case  is  presented  where 
plaintiff's  administrator  brought  an  action  to  recover  damages 
for  the  death  of  the  deceased  by  the  negligent  act  of  the  defend- 
ant. The  defendant  caused  to  be  placed  near  the  sidewalk  upon 
one  of  the  streets  of  the  city  of  Rochester  a  pile  of  lumber  five 
feet  wide  and  three  feet  six  inches  high.  The  lumber  was  piled 
by  placing  one  piece  over  another  in  tiers.  Nothing  was  used  to 
bind  the  tiers  together.  The  tier  nearest  the  sidewalk  leaned 
about  two  inches  from  a  perpendicular  away  from  the  remainder 
of  the  pile.    The  deceased  was  a  child  four  years  and  eleven 
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months  old,  residing  upon  the  street  near  the  pile.  He  went 
from  his  home  and  was  found  dead  under  the  lumber  which  com- 
posed the  tier  next  the  sidewalk.  All  this  tier  except  the  three 
lower  pieces  had  fallen  out  towards  the  sidewalk  upon  the 
child.  The  position  of  the  deceased's  body  and  arms  indicated 
that  he  had  taken  hold  of  the  lumber  with  his  hands  with  a 
view  probably  of  climbing  upon  the  pile,  and  thereby  caused  the 
lumber  to  fall.  There  was  a  recovery  had  in  the  case,  and  the 
Appellate  Division  of  the  Supreme  Court  in  passing  upon  the 
case,  said: 

''The  appellant  does  not  claim  that  the  child  was  sui  juris,  or 
that  its  parents  were  guilty  of  negligence  contributing  to  its 
death.  At  the  close  of  the  testimony  defendant's  counsel  asked 
the  court  to  direct  a  verdict  for  the  defendant. 

*'The  request  was  refused,  and  defendant  duly  excepted. 
There  was  abundant  evidence  that  the  lumber  was  piled  in  a 
negligent  careless  manner  instead  of  piling  it  so  that  the  tiers 
would  rest  against  and  support  each  other;  the  tier  that  fell 
was  so  piled  that  the  slight  force  applied  to  it  by  the  child 
toppled  it  over.  Fixing  such  a  trap  upon  a  street  in  an  inhabited 
part  of  a  city,  with  the  strong  probability  that  children  would 
be  playing  about  it  at  all  hours  of  the  day  was  reckless,  culpable 
negligence." 

In  the  case  just  cited  there  was  no  evidence  to  show  how  or 
why  the  lumber  pile  had  fallen  upon  this  child.  The  court  evi- 
dently held  that  the  accident  itself  furnished  evidence  of  negli- 
gence. 

In  the  case  of  Holly  v.  Bennett,  46  Minn.,  386,  a  child  was  in- 
jured by  the  falling  of  lumber  from  a  pile  while  it  was  in  the 
street.  A  recovery  was  had  in  the  case.  The  Supreme  Court 
of  Minnesota  in  passing  upon  the  case,  p.  387,  says: 

**Upon  a  careful  examination  of  the  record  we  find  that  the 
only  other  assignment  of  error  of  suflScient  importance  to  merit 
attention  is  as  to  the  sufSciency  of  the  evidence  to  establish  the 
alleged  negligence  of  the  defendants.  Upon  this  issue  the  evi- 
dence is  not  strong  or  persuasive,  but  we  think  there  was  enough 
to  go  to  the  jury.  It  was  the  duty  of  the  defendants  to  exercise 
reasonable  care  in  erecting  their  lumber  piles  along  a  street 
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where  children  or  others  were  likely  to  pass  or  congregate,  and 
the  measure  of  their  responsibility  was  the  extent  of  danger  to 
be  apprehended,  under  the  circumstances  of  the  case.  The  evi- 
dence tends  to  show  that  the  boy  was  found  between  two  lumber 
piles  (which  were  built  over  into  the  street)  under  a  stick  of 
timber  which  had  fallen  on  him  and  broken  his  leg.  Witnesses 
familiar  with  the  locality  stated  that  the  top  timbers  were  care- 
lessly piled,  and  that  the  'inside  pile  was  piled  very  carelessly.'  " 

In  the  case  at  bar  the  defendant  knew  many  children  were 
accustomed  to  pass  along  this  street  and  to  make  it  a  play- 
ground. He  should,  in  the  exercise  of  ordinary  care, 
have  anticipated,  when  placing  this  box  on  the  public  street  in 
violation  of  the  ordinance  and  in  the  manner  in  which  it  was 
placed,  that  it  was  likely  to  result  in  injury  to  some  one  passing 
along  the  street.  Of  course,  in  this  case  there  can  b^  no  negli- 
gence imputed  to  this  two-year-old  child,  and  while  contributory 
negligence  of  the  parents  was  pleaded  in  this  case,  this  was  a 
matter  of  substantive  defense  which  could  not  be  made  out  or 
evidence  tending  to  establish  it  produced  until  after  the  plaint- 
iff had  rested  his  case. 

Another  error  complained  of  is  that  the  trial  court  refused 
to  admit  in  evidence  the  ordinance  of  the  city  of  Cincinnati 
prohibiting  the  piling  of  boxes  and  materials  upon  the  sidewalk. 
Upon  what  ground  the  court  refused  to  admit  this  ordinance  we 
are  unable  to  learn  from  the  record.  We  are  of  the  opinion 
that  it  was  admissible  for  the  purpose  of  showing  that  the  de- 
fendant in  this  case  violated  an  ordinance  of  the  city  passed 
manifestly  for  the  safety  of  the  public  traveling  upon  the  streets, 
when  he  left  this  box  upon  this  street  and  sidewalk  without  any 
reasonable  excuse  for  leaving  it  there.  But  aside  from  the 
question  as  to  whether  or  not  the  court  should 'have  admitted 
this  ordinance  in  evidence,  we  are  of  the  opinion  that  the  trial 
court  should  have  taken  judicial  notice  of  this  ordinance.  The 
Superior  Court  of  Cincinnati  is  a  court  of  the  city  of  Cincin- 
nati, and  it  has  been  held  that  that  court,  as  well  as  every  other 
court  of  the  city  of  Cincinnati,  will  and  should  take  judicial 
notice  of  the  ordinances  of  Cincinnati.    The  court  of  common 
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pleas  does  not  take  judicial  notice  of  the  ordinances  of  the  city 
of  Cincinnati  because  it  is  not  a  court  of  the  city,  and  therefore 
in  trials  before  that  court  ordinances  of  the  city  of  Cincinnati 
must  be  offered  and  admitted  in  evidence. 

We  think  that  the  violation  of  the  ordinance  by  the  defendant 
in  this  case  established  a  case  of  negligence  per  se,  as  was  held 
in  the  case  of  Schell  v.  Dubois,  decided  February  29,  1916,  by 
the  Supreme  Court,  in  which  the  court  says  in  the  syllabus : 

''The  violation  of  a  municipal  ordinance  passed  in  the  proper 
exercise  of  the  police  power  in  the  interest  of  the  public  safety, 
and  not  in  conflict  with  general  laws,  is  negligence  in  itself,  and 
where  such  act  of  negligence  by  a  defendant  is  the  direct  and 
proximate  cause  of  an  injury,  not  contributed  to  by  want  of  due 
care  on  the  part  of  the  injured  person,  the  defendant  is  liable." 


The  question  of  whether  or  not  the  violation  of  this  ordinance 
by  the  defendant  in  leaving  this  box  upon  the  sidewalk  was  the 
proximate  cause  of  the  death  of  this  child,  is  one  which  should 
have  been  submitted  to  the  jury  under  the  evidence  and  proper 
instructions  from  the  court.  There  was  evidence  tending  to 
show  that  the  falling  of  this  box  upon  this  child  was  the  proxi- 
mate cause  of  this  child's  death,  and  as  we  have  said  that  the 
accident  itself  raises  a  presumption  of  negligence,  it  was  for  the 
defendant  to  explain  and  show  that  the  box  did  not  fall  through 
his  negligence.  Where  there  is  a  scintilla  of  evidence  in  support 
of  the  plaintiff's  claim  the  cause  must  be  submitted  to  the  jury, 
and  a  motion  to  arrest  the  case  from  the  jury  should  be  over- 
ruled. 

Furthermore,  it  is  claimed  that  the  court  erred  in  permitting 
counsel  for  the  defendant  on  cross-examination  of  two  of  the 
plaintiff's  witnesses  to  go  into  the  question  of  the  contributory 
negligence  of  the  parents  of  this  dead  child  in  permitting  it  to 
run  out  on  this  street,  in  view  of  the  fact  that  it  is  a  dangerous 
place.  It  is  claimed  that  the  rule  laid  down  in  Legg  v.  Drake,  1 
0.  S.,  286,  was  violated  when  the  court  permitted  counsel  for 
defendant  by  his  cross-examination  of  plaintiff's  witnesses  to 
go  into  the  substantive  defense  to  show  contributory  negligence. 
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Many  of  the  questions  asked  by  counsel  for  defendant  were 
proper.  As  we  understand  the  rule  laid  down  in  the  ease  of 
Legg  v.  Drake,  supra,  it  is  that  counsel  on  cross-examination  may 
not  only  interrogate  the  witness  on  matters  which  have  been 
brought  out  on  direct  examination,  but  may  go  further  and  in- 
terrogate the  witness  upon  all  matters  which  the  party  who 
called  the  witness  might  have  gone  into  in  order  to  establish  his 
case  or  defense.  Now  it  was  not  incumbent  on  the  plaintiff  to 
show  contributory  negligence,  and  we  think  that  in  so  far  as  the 
court  permitted  counsel  for  defendant  to  ask  questions  which 
tended  to  show  that  the  parents  of  this  boy  were  guilty  of  con- 
tributory negligence,  the  court  erred.  But  this  error  was  not 
prejudicial  to  the  plaintiff  in  error,  because  the  jury  were  not 
permitted  to  pass  upon  the  evidence,  to  weigh  or  consider  it,  or 
to  consider  the  question  of  negligence  or  contributory  negligence. 
The  jury  were  instructed  to  return  a  verdict  in  favor  of  the  de- 
fendant, and  under  such  circumstances  it  was  not  material  what 
the  rulings  of  the  court  were  with  reference  to  the  admission  or 
exclusion  of  evidence,  unless  it  be  that  the  court  arrested  the 
case  from  the  jury  under  the  belief  that  the  plaintiff's  own  evi- 
dence tended  to  show  contributory  negligence  upon  the  part  of 
the  child's  parents  which  he  had  failed  to  remove  when  he  rested 
his  case. 

We  find  no  other  errors  in  the  record  prejudicial  to  the  plaint- 
iff in  error. 

But  for  the  reasons  stated  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Jones  (E.  H.),  P.  J.,  concurs;  Jones  (Oliver  B.),  J.,  dissents 
in  a  separate  opinion. 

Jones  (Oliver  B.),  J.,  dissenting. 

In  my  opinion  the  judgment  below  should  be  affirmed.  The 
body  of  Edward  George  Naas,  a  two-year-old  child,  was  found 
in  the  middle  of  Campbell  alley  under  a  mortar  box  belonging 
to  the  defendant  in  error.  There  is  no  evidence  whatever  of 
how  this  unfortunate  condition  was  brought  about.    In  the  ab- 
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sence  of  proof,  there  can  be  no  guessing  by  either  the  court  or 
jury  to  supply  missing  evidence.  Connelton  v.  Loeb,  22  C.C. 
(N.S.),  15;  Ry.  Co.  v.  Andrews,  58  O.  S.,  426;  Ry.  Co.  v.  March, 
63  0.  S.,  236. 

There  is  no  question  but  that  the  mortar  box  which  was  found 
iipon  the  child  was  the  property  of  the  defendant  and  that  it 
had  been  left  out  in  the  alley  by  his  employee,  but  no  negligence 
on  his  part  is  shown  by  the  record,  nor  is  there  any  evidence  to 
show  that  he  violated  any  duty  with  respect  to  said  child  walk- 
ing or  playing  upon  said  alley. 

The  opinion  of  the  majority  of  the  court  is  based  upon  the 
idea  that  the  box  was  placed  upon  the  sidewalk  of  the  alley  in 
an  unstable  condition  and  for  that  reason  fell  upon  the  child, 
or  that  it  was  pushed  over  by  some  one.  Di  the  latter  case,  the 
defendant  clearly  could  not  be  held,  unless  it  was  so  placed  that 
as  a  natural  consequence  of  its  position  defendant  might  reason- 
ably apprehend  that  some  one  would  push  it  over. 

This  finding  by  the  majority  of  the  court,  however,  in  my 
mind  is  not  supported  by  the  evidence.  The  evidence  shows  that 
the  box  was  five  or  six  feet  long,  about  thirty-nine  inches  in 
width  and  from  eight  to  twelve  inches  in  depth ;  that  it  was  used 
for  hauling  mortar  in  a  wagon  from  defendant's  stable  to  places 
where  he  might  use  it  in  his  trade  of  plastering.  James  Malley, 
the  only  witness  who  testified  as  to  the  position  of  the  box  before 
the  accident,  and  who  was  in  the  employ  of  the  defendant,  de- 
scribed its  position  as  lying  lengthwise  on  the  narrow  sidewalk 
of  the  alley  and  leaning  against  the  stable,  the  lower  part  fitting 
into  the  curb  of  the  alley,  which  the  evidence  shows  was  one  or 
two  inches  higher  than  the  brick  pavement  of  the  sidewalk.  This 
curb  is  clearly  shown  in  the  photographs  which  are  exhibits  in 
the  case.  The  defendant,  George  Wingenberg,  and  George  Klug, 
who  was  the  father  of  the  child  who  found  the  body,  both  testify 
as  to  the  position  of  the  box  after  it  had  been  taken  oflP  of  the 
child  and  replaced  at  the  side  of  the  alley.  James  Malley  testi- 
fies that  this  latter  position  was  the  same  as  the  position  in 
which  he  left  it  before  the  death  of  the  child.  Wingenberg  and 
Klug  both  say  that  the  box  lay  lengthwise  with  its  bottom  up, 
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its  lower  edge  resEting  inside  against  the  curb  of  the  narrow  side- 
walk and  its  upper  edge  resting  against  the  stable. 

Taking  the  dimensions  of  the  sidewalk  and  of  the  box  as  given, 
a  mathematical  calculation  will  show  that  the  box  would  practi- 
cally reach  a  point  between  two  and  three  feet  above  the  level 
of  the  sidewalk  upon  the  side  of  the  stable,  and  that  the  angle  of 
the  box  made  both  with  the  sidewalk  and  with  the  side  of  the 
stable  would  be  in  the  neighborhood  of  forty-five  degrees,  depend- 
ing upon  the  exact  width  of  the  sidewalk  and  of  the  box.  These 
dimensions  vary  in  the  testimony  of  different  witnesses.  Taking 
any  given  dimensions,  having  the  hypothenuse  and  the  base  of  the 
triangle  known,  it  requires  a  simple  mathematical  calculation 
to  determine  the  length  of  its  third  side — ^which  would  be  the 
distance  from  the  sidewalk  up  the  side  of  the  stable  to  the  point 
at  which  the  upper  edge  of  the  box  rested.  When  this  is  deter- 
mined, the  angle  at  which  the  box  lay  can  also.be  found.  Just 
what  each  of  these  dimensions  may  be  is  not  material,  but  tak- 
ing any  testimony  that  is  given  by  the  witnesses,  they  fail  to  show 
any  ];)osition  of  unstable  equilibrium  on  the  part  of  the  box,  but 
instead  show  that  the  box  was  firmly  placed,  whichever  witness 
is  relied  upon. 

The  only  testimony  that  in  any  way  supports  the  finding  of 
the  majority  of  the  court  that  the  box  was  in  a  state  of  unstable 
equilibrium  is  that  of  J.  T.  Scanlon,  in  the  following  words: 

*'Q.  Show  the  jury  how  that  box  stood  there  on  the  side- 
walk, use  this  pencil  and  show  us.  A.  Well,  it  stood  about  that 
way  (illustrating)  about  85  degrees  leaning  against  the  wall, 
and  the  sidewalk  was  only  about  three  and  a  half  feet  wide,  so 
that  there  would  not  be  room  to  pass  outside  of  it  at  all." 

From  the  use  of  the  words  '*85  degrees,"  the  majority  of  the 
court  have  reached  the  conclusion  that  the  box  was  almost  per- 
pendicular and  nearly  parallel  with  the  side  of  the  stable.  It 
will  be  observed  that  it  is  not  stated  whether  the  85  degrees 
is  the  angle  with  the  level  of  the  sidewalk  or  with  the  side  of 
the  building,  but  the  rest  of  the  sentence  stating  that  the  box 
was  leaning  against  the  wall  (not  upright,  parallel  to  it)  and 
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that  there  would  not  b&  room  to  pass  outside  of  it  at  all,  shows 
that  the  witness  intended  to  convey  the  idea  that  the  box  prac- 
tically covered  the  entire  width  of  the  sidewalk — ^for,  as  he 
states,  the  sidewalk  was  three  and  a  half  feet  wide  and  the  box 
only  one  foot  deep.    To  rely  entirely  upon  a  statement  that  the 

• 

box  was  at  an  angle  of  85  degrees  and  put  it  nearly  parallel 
with  the  stable  wall,  would  leave  about  two  feet  of  the  sidewalk 
free,  which  would  be  inconsistent  with  the  rest  of  the  sentence. 
An  examination  of  the  testimony  of  this  witness  will  show  that 
he  was  not  accurate  in  his  statements,  and  in  my  opinion  this 
statement  does  not  conflict  with  that  of  the  other  witnesses  that 
the  box  covered  practically  the  entire  sidewalk  and  was  placed 
in  a  firm  and  stable  position  and  not  in  a  position  of  unstable 
equilibrium. 

Such  being  my  conclusion  drawn  from  the  record,  as  to  the 
position  of  the  box,  it  could  not  have  fallen  upon  the  child  merely 
by  its  own  weight,  nor  could  the  young  child  have  pulled  the 
box  over  upon  itself,  but  the  interposition  of  some  other  con- 
siderable force  was  necessary  in  order  to  bring  the  box  into  the 
position  in  the  alley  on  top  of  the  child.  What  that  force  was 
is  not  disclosed  by  the  record. 

I  can  not  agree  that  this  record  shows  a  case  of  res  ipsa 

loquitur.  It  is  not  a  case  of  a  box  moving  or  falling  out  of  a 
building  of  defendant  which  would  require  an  explanation  from 

him,  as  the  electric  truck  in  Roth  Packing  Co.  v.  WiUiams,  20 
C.C.(N.S.),  362,  or  the  falling  of  the  trolley  pole  in  the  case  of 
Traction  Co.  v.  Holzenkamp,  74  0.  S.,  386. 

While  it  is  admitted  that  the  box  was  the  property  of  the  de- 
fendant, it  was  not  at  the  time  of  the  accident  either  on  his  prem- 
ises or  under  his  direct  management  and  control,  but  had  been 
left  by  his  servant  on  the  public  street.  This  was  a  violation  of 
the  city  ordinance,  but  was  not  the  proximate  cause  of  the  injury 
to  the  plaintiff's  intestate.  The  purpose  of  the  ordinance  was  to 
prevent  the  obstruction  of  the  street,  as  stated  in  its  own  terms, 
**so  as  to  prevent  citizens  from  passing  along  such  sidewalk." 
The  accident  was  not  caused  because  of  the  fact  that  the  box 
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obstructed  the  street,  but  because  through  some  unknown  agency 
the  box  was  thrown  upon  the  child. 

To  my  mind,  this  does  not  make  a  case  of  negligence  per  se 
under  the  rule  laid  down  in-  the  recent  case  of  Schell  v.  Dubois, 
referred  to  by  the  court  in  the  majority  opinion.  It  should 
be  controlled  rather  by  the  case  of  Wilde,  Jr.,  v.  Ohio  Knife  Co,, 
18  N.P.(N.S.),  373,  which  was  recently  aflSrmed  by  this  court 
without  opinion. 

This  question  of  liability  for  injuries  to  a  child  arising  from 
a  nuisance  is  fully  discussed  and  the  authorities  reviewed  in  the 
two  cases  of  R.  R.  Co,  v.  Harvey  and  Stoarts  v.  Akron  W.  W.  Co,, 
reported  together  in  77  0.  S.,  235,  in  which  attention  is  called 
to  Friedman  v.  Snare  &  Triesi  Co.,  71  N.  J.  L.,  605,  where  a 
child  was  injured  while  playing  upon  iron  girders  left  piled  upon 
the  street. 

The  rejection  of  the  ordinance  by  the  court  below,  when  offered 
in  evidence,  did  not  constitute  prejudicial  error  for  the  reasons 
stated  in  the  majority  opinion  that  the  Superior  Court  of  Cin- 
cinnati takes  judicial  notice  of  general  ordinances  of  the  same 
city,  and  for  the  further  reason,  as  I  think,  that  the  violation 
of  the  ordinance  in  this  case  was  not  negligence  per  se. 


OWNERSHIP  OF  RENTS. 

Court  of  Appeals  for  Licking  County. 

John  L.  Hughes  et  al  v.  Samuel  Fobsythe  bt  al.* 

Decided,  March  Term,  1916. 

Rents — Belonging  to  the  Owner  of  the  Reversion  at  the  Time  the  Rent 
Becomes  Due — Purchaser  Not  Entitled  Thereto  until  Title  Passes, 

Rent  payable  in  advance,  which  accrues  after  a  contract  for  sale  of 
the  premises  has  been  entered  into  but  before  the  execution  and 
delivery  of  the  deed,  belongs  to  the  grantor  and  can  not  be  re- 
covered from  him  by  the  grantee  after  consummation  of  the  sale. 


"^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  July  1,  1916. 
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8.  L.  James  and  Flory  &  Flory,  for  plaintiffs  in  error. 
Smythe  c£  Smythe,  contra. 

Powell,  J. 

The  parties  to  this  ease  stand  in  the  same  relative  position  in 
this  court  that  they  did  in  the  court  of  common  pleas.  Plaintiffs 
filed  their  petition  in  the  court  of  common  pleas  setting  out  that 
on  the  14th  day  of  January,  1909,  they  entered  into  a  contract 
with  the  defendants  in  error  for  the  purchase  of  certain  real 
estate,  which  is  described  in  the  petition,  by  the  terms  of  which 
they  were  to  pay  to  the  said  defendants  the  sum  of  $12,500  for 
the  land  described,  and  that  the  defendants  were  to  convey  the 
same  to  them  on  or  before  the  1st  day  ef  April,  1909,  by  a  good 
and  sufficient  deed  of  gneral  warranty,  free  from  encumbrances, 
except  as  against  a  gas  lease  mentioned  and  described  in  said 
contract  of  purchase.  The  sum  of  $2,000  was  paid  at  the  tim*» 
of  the  making  of  said  contract,  in  January',  1909,  and  the 
balance  of  the  purchase  money  to  be  paid  was  paid  at  the  time 
of  th^  delivery  of  the  deed,  which  was  April  1,  1909. 

It  is  further  alleged  that  'by  the  terms  of  the  gas  and  oil 
lease,  which  by  the  contract  was  to  be  conveyed  to  plaintiffs  at 
the  time  the  deed  for  said  premises  was  to  be  delivered,  the 
Columbus  Natural  Gas  &  Fuel  Co.  had  obligated  itself  to  pay,  as 
ri^ntal  for  said  farm,  the  sum  of  $200  per  annum,  in  advance, 
payable  semi-annually.  The  first  payment,  by  the  terms  of  said 
^-as  and  oil  lea.se,  became  due  and  payable  in  advance  on  March 
3.  1909,  and  which  payment  was  in  satisfaction  of  the  rent  under 
said  gas  and  oil  lease  from  the  3d  day  of  March,  1909,  to  the  3d 
day  of  September,  1909;  and  it  is  then  alleged  that  said  sum, 
under  the  terms  of  said  contract,  and  the  deed  from  defendants 
to  plaintiffs,  was  payable  to  the  said  plaintiffs,  but  in  violation 
of  the  terms  of  said  contract,  the  defendants,  without  authority 
of  law,  and  without  authority  from  the  plaintiffs,  and  without 
their  knowledge  and  consent,  drew  the  sum  of  one  hundred  dol- 
lars from  the  said  Columbus  Natural  Gas  &  Fuel  Co.,  and  con- 
verted the  same  to  their  own  use,  and  refused  to  pay  the  same 
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to  these  plaintiffs,  and  thereby  kept  an  incumbrance  upon  said 
land,  in  violation  of  the  covenants  of  warranty  in  their  deed, 
from  the  3d  day  of  March,  1909,  until  the  3d  day  of  September, 
1909.  By  reason  of  the  premises,  they  ask  judgment  |gainst 
the  defendants  for  said  sum  of  $100,  with  interest  from  the  3d 
day  of  March,  1909. 

A  second  cause  of  action  is  set  out  in  the  petition,  in  which  it 
is  alleged  that  a  certain  wire  fence  had  been  removed  from  the 
posts  to  which  it  was  attached,  and  that  the  same-  was  taken 
away  by  the  defendants  without  the  knowledge  or  consent  of 
plaintiffs,  and  to  their  damage  in  the  sum  of  $20,  for  which  they 
ask  judgment. 

A  demurrer  was  filed  to  the  amended  petition  on  the  ground 
that  there  was  no  cause  of  action  stated  in  the  first  cause  of  ac- 
tion set  forth  in  such  amended  petition,  and  that  by  reason  of 
tiie  insuflSciency  of  said  first  cause  of  action,  the  court  was  with- 
out jurisdiction  over  the  second  cause  of  action,  the  amount  not 
being  sufficient  to  give  jurisdiction  to  the  common  pleas  court. 

The  question  for  determination  is  as  to  whether  or  not  the 
defendants  were  entitled  to  receive  as  their  own  the  installment 
of  rent  due  on  the  gas  lease  March  3,  1909,  a  contract  for  the 
sale  of  the  premises  covered  by  said  lease  having  been  executed  by 
them  prior  to  that  date,  but  the  deed  for  which  was  not  to  be 
delivered  until  the  first  day  of  April  following  the  date  on  which 
such  installment  of  rent  fell  due. 

It  is  contended  on  the  part  of  the  plaintiffs  that  by  the  terms 
of.  the  contract  of  sale  entered  into  in  January  they  became  en- 
titled to  such  rents ;  that  otherwise  it  would  be  a  violation  of  the 
covenants  of  warranty  contained  in  their  deed,  which  was  after- 
wards executed  by  said  defendants  on  the  1st  day  of  April,  iut 
which  had  been  agreed  to  be  executed  in  said  contract  of  sale. 
The  defendants  claim  that  they  are  entitled  to  such  rent  because 
the  same  accrued  before  said  contract  of  sale  was  consummated. 

The  payment  of  rent  under  this  lease,  as  alleged  in  the  amend- 
ed petition,  was  in  advance  of  the  term  during  which  the  same 
accrued.     An  installment  became  due  and  payable  on  the  3d  day 


16  COURT  OF  APPEALS. 


Hughes  V.  Forsythe.  [Vol.  26  (N.S.) 


of  March,  1909,  but  the  term  for  the  accrual  thereof  extended 
from  March  3,  1909,  to  September  3,  1909.  Defendants  claim 
that  because  the  same  became  due  before  the  contract  entered 
into  b^  them  with  the  plaintiffs  for  the  sale  of  said  land  was  to 
be  carried  into  effect,  such  rent  thereby  became  their  property, 
and  was  not  due  and  payable  to  the  plaintiffs. 

It  is  a  general  principle  of  law  that  rents  are  not  apportionable 
as  to  time  except  by  virtue  of  a  contract  to  that  effect,  and  that 
rents  are  the  property  of  the  owner  of  the  reversion  in  the  lands 
for  which  rent  is  due. 

Under  this  rule,  we  think  that  until  the  contract  was  carried 
into  effect  the  real  estate  was  the  property  of  the  defendants, 
and  that  by  reason  of  such  rule,  the  rents  falling  due  prior  to  the 
execution  of  such  contract  of  sale  were  also  the  property  of 
the  said  defendants.  For  this  reason,  the  court  is  of  the  opin- 
ion that  the  demurrer  to  said  first  cause  of  action  was  well 
taken,  and  that  there  was  no  error  on  the  part  of  the  court  in 
sustaining  the  same,  and  that  the  judgment  of  that  court  should 
be  afSrmed. 

The  first  cause  of  action  having  failed  for  want  of  sufficient 

averments,  it  follows  that  the  court  was  without  jurisdiction 

over  the  second  cause  of  action ;  and  the  judgment  of  the  court 

of  common  pleas  sustaining  the  demurrer  to  each  of  said  causes 

01  action  will  be  affirmed. 

Shields,  J.,  and  Houck,  J.,  concur. 
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UABILITY  OF  CORPORATION  IN  HANDS  OF  A  RECEIVER 

FOR  THE  EXCISE  TAX. 

Court  of  Appeals  for  Hamilton  County. 

The  Gerke  Brewing  Company  et  al  v.  Edward  J. 

KUEBZE  ET  AL. 

Decided,  June  5,  1916. 

TaxcUion — Corporation  in  Hands  of  a  Receiver — Liable  for  the  Excise 
Tax,  Unless, 

1.  A  receiver  of  a  corporation  is  liable  for  the  excise  tax,  unless  there  is 

an  entire  cessation  of  the  business  and  the  work  of  the  receiver  is 
confined  to  mere  liquidation  of  the  assets  an^  distribution  of  the 
proceeds  among  the  creditors. 

2.  In  cases  of  prolonged  liquidation  made  neceesary  by  court  proceed- 

ings, the  hardship  upon  creditors  and  stockholders  of  an  excise 
tax  may  be  minimized  by  a  surrender  of  the  charter  or  dissolution 
of  the  corporation  and  the  filing  of  a  certificate  thereof  by  virtue 
of  the  provisions  of  Section  11974-5,  G.  C. 

Peck,  Shaffer  cfr  Peck,  for  plaintiffs  in  error. 
Edward  C,  Turner^  Attorney-General,  and  Froome  Morris, 
centra. 

Jones  (Oliver  B.),  J. 

The  question  to  be  determined  in  this  ease  is  whether  the  ex- 
cise tax  upon  the  capital  stock  of  the  Gerke  Brewing  Company, 
under  the  terms  of  Section  5498  of  the  General  Code,  during  the 
period  when  a  receiver  was  in  control  of  its  corporate  assets  and 
conducting  its  corporate  business,  must  be  paid  by  the  receiver 
and  are  a  prior  lien  upon  the  corporate  assets  or  their  proceeds 
now  in  his  hands. 

The  record  shows  that  the  so-called  franchise  taxes  of  the 
Gerke  Brewing  Cowipany  are  delinquent  and  unpaid  for  the 
years  1908,  1909,  1910,  1911  and  1912;  that  during  this  time  the 
corporate  business  was  conducted  by  the  oifieers  of  said  company 
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until  June  20,  1911,  at  which  time  under  court  proceedings  the 
company  was  placed  in  the  hands  of  a  receiver  and  under  the 
orders  of  the  court  the  business  of  the  company  was  conducted 
by  two  successive  receivers  until  December  1,  1912,  at  which  time 
further  operations  of  the  business  ceased  and  the  receiver  then 
in  charge  converted  the  corporate  property  into  money  by  sale 
for  purposes  of  liquidation,  which  proceeded  until  November  5, 
1913,  when  the  entire  liquidation  was  completed.  On  May  12, 
1913,  the  company  reduced  its  capital  stock  from  $600,000  to 
$6,000,  and  the  receiver  paid  the  taxes  for  that  year. 

A  finding  of  facts  was  made  by  the  trial  court,  in  which  the 
court  found  that  the  corporate  franchise  tax  due  and  payable 
to  the  state  of  Ohio  upon  the  subscribed,  issued  and  outstanding 
capital  stock  of  the  Gerke  Brewing  Company,  as  provided  by 
Section  5498,  General  Code  of  Ohio,  due  and  payable  in  the 
years  1908,  1909,  1910,  1911  and  1912  had  not  been  paid,  or  any 
part  thereof,  and  that  there  is  due  and  payable  to  the  state  of 
Ohio  for  each  of  the  years  1908,  1909  and  1910  the  sum  of  $600 
tax  and  $60  penalty,  being  one-tenth  of  one  per  cent,  of  the 
capital  stock  of  $600,000  and  a  penalty  of  ten  per  cent,  thereon ; 
and  for  each  of  the  years  1911  and  1912,  the  sum  of  $900  tax  and 
$135  penalty,  being  three-twentieths  of  one  per  cent,  of  the 
capital  stock  of  $600,000,  and  a  penalty  of  fifteen  per  cent, 
thereon.  And  the  court  further  find,  (1)  that  so  much  of  the 
aforesaid  franchise  tax  due  the  state  of  Ohio  as  accrued  prior  to 
June  20,  1911,  the  date  of  the  appointment  of  the  receiver,  is  a 
valid  claim  against  the  defendant,  and  a  first  lien  upon  the 
assets  now  in  the  hands  of  the  receiver;  (2)  that  so  much  of  the 
corporate  franchise  tax  as  accrued  between  June  20,  1911,  the 
date  of  the  appointment  of  the  receiver,  and  October  22,  1912, 
the  date  of  the  general  order  of  liquidation  of  the  assets  for  the 
payment  of  the  creditors  above  referred  to,  is  also  a  valid  and 
first  lien ;  and  (3)  that  so  much  of  the  aforesaid  corporate  fran- 
chise tax  as  accrued  subsequent  to  October  .22,  1912,  is  also  a 
valid  and  first  lien.  And  the  court  entered  a  judgment  upon 
such  finding  for  the  total  amount  of  said  finding — ^amounting  to 
$4,050. 
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The  franchise  tax  under  consideration  is  provided  for  by  Sec- 
tions 5495,  5496,  5497,  5498  and  5506,  General  Code  of  Ohio. 
Section  5498  is  as  follows : 

*  *  Upon  the  filing  of  the  report  provided  for  in  the  last  three 
preceding  sections,  the  commission,  after  finding  such  report  to 
be  correct,  shall,  on  the  first  Monday  of  July,  determine  the 
amount  of  the  subscribed  or  issued  and  outstanding  capital  stock 
cf  each  such  corporation.  On  the  first  Monday  in  August,  the 
commission  shall  certify  the  amount  so  determined  by  it  to  the 
auditor  of  state,  who  shall  charge  for  collection,  on  or  before 
August  fifteenth,  as  herein  provided,  from  such  corporation,  a 
fee  of  three-twentieths  of  one  per  cent,  upon  its  subscribed  or 
issued  and  outstanding  capital  stock,  which  fee  shall  not  be  less 
than  ten  dollars  in  any  case.  Such  fee  shall  be  payable  to  the 
treasurer  of  state  on  or  before  the  first  day  of  the  following 
October. ' ' 

Section  5506  is  as  follows : 

• 

*  *  The  fees,  taxes  and  penalties  required  to  be  paid  by  this  act, 

shall  be  the  first  and  best  lien  on  all  property  of  the  public 
utility  or  corporation,  whether  such  property  is  employed  by  the 
public  utility  or  corporation  in  the  prosecution  of  its  business 
or  is  in  the  hands  of  an  assignee,  trustee  or  receiver  for  the  bene- 
fit of  the  creditors  and  stockholders  thereof." 

Although  in  form  the  taxes  for  all  of  these  years  is  in  dispute, 
counsel  for  plaintiff  in  error  make  practically  no  contention  that 
up  to  the  time  of  the  appointment  of  the  receiver  the  accrued 
and  unpaid  tax  was  a  lien  upon  the  assets  of  the  corporation 
coming  into  his  hands.  As  the  receiver  was  appointed  June  20, 
1911,  the  taxes  for  the  three  years  prior  to  1911  can  not  be  ques- 
tioned. The  taxes  for  the  year  1913  under  the  reduced  capitali- 
zation were  paid.  So  the  real  question  to  be  determined  is 
whether  or  not  the  taxes  should  be  paid  for  the  years  1911  and 
1912. 

The  report  of  the  corporation  upon  which  such  tax  is  based  is 
required  to  be  filed  each  year  with  the  state  tax  commission,  be- 
tween the  first  day  of  May  and  the  first  day  of  July,  and  the 
commission  upon  this  report,  under  provisions  of  Section  5498, 
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determines  the  amount  of  the  outstanding  capital  stock  upon 
which  the  tax  is  calculated,  and  certifies  it  to  the  Auditor  of 
State  on  the  first  Monday  in  August,  who  makes  the  charge  for 
collection  on  or  before  August  15th,  and  the  fee  thereon  is  pay- 
able to  the  Treasurer  of  State  on  or  before  the  first  day  of  Octo- 
ber. This  franchise  tax  is  chargeable  and  payable  annually. 
The  statute  does  not  definitely  fix  the  beginning  and  end  of  the 
year  for  which  the  charge  is  made,  and  it  might  be  a  question 
as  to  whether  the  year  commences  with  the  date  of  the  certifica- 
tion, or  whether  the  year  for  which  payment  is  made  is  the  calen- 
dar year.  For  the  purposes  of  this  case  it  is  immaterial,  because 
it  sufficiently  appears  that  at  the  date  fixed  for  payment,  to-wit, 
the  first  day  of  October,  in  both  the  years  1911  and  1912,  the 
receiver  was  in  possession  of  the  assets  of  the  corporation  and 
was  operating  the  business  of  the  company. 

Under  the  distinct  letter  of  the  provisions  found  in  Section 
5506  these  fees,  taxes  and  penalties  are  the  first  and  best  lien  on 
all  the  property  of  the  corporation,  whether  employed  by  the 
corporation  in  the  transaction  of  its  business  or  in  the  hands  of  a 
receiver  for  the  benefit  of  its  creditors  and  stockholders. 

The  validity  of  this  franchise  or  excise  tax  has  been  upheld  by 
our  Supreme  Court  in  Southern  Ghxim  Co.  v.  Laylin,  66  0.  S., 
578.  In  the  opinion  in  that  case,  at  page  596,  the  court  held 
thal^ 

* '  the  exaction  of  one-tenth  of  one  per  cent,  is  not  a  property  tax 
on  property  owned  by  the  corporation,  but  is  an  excise  tax  the 
amount  of  which  is  fixed  and  measured  by  the  amount  of  sub- 
scribed or  issued  and  outstanding  capital  stock." 

No  argument  has  been  advanced  why  this  franchise  tax  should 
not  continue  to  operate  at  least  so  long  as  the  receiver  is  in 
control  of  the  corporate  assets  and  conducting  its  corporate 
business.  As  we  have  seen,  that  was  the  situation  in  this  case  for 
both  the  years  1911  and  1912.  The  Court  of  Appeals  of  Cuya- 
hoga County  in  Morley  v.  Cleveland  Hippodrome  Co.,  23  C.C. 
(N.S.),  295,  has  sustained  the  validity  of  such  a  tax  accruing 
after  the  appointment  of  a  receiver.  We  regard  this  as  a  correct 
decision,  and  therefore  follow  it  in  this  case. 
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Our  attention  has  been  called  to  two  recent  cases  decided  to- 
gether by  the  United  States  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit,  14  O.  L.  B.,  95,  the  title  of  one  of  which  is  State  of  Ohio 
V.  Ferris,  Receiver  of  the  Dominion  Coal  Co.  We  have  read  the 
able  and  exhaustive  opinion  in  this  case  by  Warrington,  J.,  but 
do  not  feel  that  it  is  decisive  of  the  question  before  us,  for  the 
reason  that  in  the  instant  case  we  do  not  have  the  question  of  the 
entire  cessation  of  business  and  the  mere  liquidation  of  assets 
during  the  period  for  which  the  taxes  are  chargeable.  As  we  , 
have  seen,  during  the  years  1911  and  1912  when  these  franchise 
tttxes  became  a  charge  the  business  was  in  operation,  and  the 
period  of  liquidation  during  which  no  other  business  was  trans- 
acted commenced  after  December  1,  1912,  lasting  until  Novem- 
ber 5, 1913,  and  that  the  franchise  tax  for  1913  was  paid  without 
question  by  the  receiver. 

In  the  opinion  of  the  United  States  Court,  referred  to  above, 
Judge  Warrington  makes  use  of  the  following  language : 

**When  we  thus  treat  the  interventions  alike  for  purposes  of 
the  tax  in  dispute,  we  appreciate  the  fact  that  we  could  not  do 
so  if  the  receiver  had  during  the  tax  years  in  question  conducted 
the  corporation  business  in  the  regular  way ;  for  he  then  would 
have  been  chargeable  with  having  exercised  the  franchises  (cit- 
ing cases).  As  we  understand  the  facts  of  the  present  case, 
however,  the  receiver  was  during  those  years  no  more  engaged  in 
exercising  the  corporate  franchises  than  the  trustees  in  bank- 
ruptcy were  during  the  tax  years  for  which  recoveries  are  sought 
against  them.  The  corporations  were,  and  so  far  as  appears  still 
are,  to  all  intents  and  purposes  extinct,  and  so  could  not  then 
any  more  than  they  can  now  exercise  their  franchises." 

This  opinion,  therefore,  refers  rather  to  periods  when  no 
operation  of  business  of  the  company  was  had  but  merely  an 
actual  winding  up  and  dissolution  was  being  enforced  by  the 
liquidation  of  the  assets,  and  therefore  that  decision  can  not  be 
controlling  upon  the  conditions  here. 

Any  hardship  that  might  be  worked  by  this  law,  upon  credi- 
tors and  stockholders  by  a  necessarily  long  continued  liquidation 
of  the  assets  of  a  corporation  through  court  proceedings,  could 
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b(  minimized  by  a  surrender  of  the  charter  or  diflsolution  of  the 
corporation,  and  filing  certificates  thereof  under  Sections  11974 
and  11975,  or  by  the  reduction  of  the  capital  stock  of  such  in- 
solvent coi'poration,  as  was  accomplished  in  this  case  for  the 
year  1913.  Where  that  is  not  done,  it  is  too  late,  after  the  tax 
has  accrued  and  been  charged  against  the  property,  to  complain 
because  of  such  charges. 

The  judgment  below  is  therefore  aflSrmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 


EVIDENCE  OF  AN  OLD  DEED  AS  TO  POWER  Or 

EXECUTRIX  TO  SEiX. 

Court  of  Appeals  for  Clark  County. 
Anna  Lanham  v.  E.  0.  Bowman  et  al. 

Decided,  December  28,  1915. 

Ancient  Documents — Action  hy  an  Heir  to  Recover  Property  Sold  by 
the  Executrix — Records  Destroyed  hy  Court  House  Fire — Recital  of 
Old  Deed  as  to  Power  of  Executrix  to  Sell  to  Pay  Legacies — Oom^ 
petent  Evidence  of  Such  Power — Running  of  the  Statute  of  Limi- 
tations Against  Assertion  of  an  Interest  in  Land  Under  a  Devise. 

1.  Where  an  interest  in  realty  vesto  upon  the  death  of  the  life  tenant, 

the  running  of  the  statute  of  limitations  against  the  assertion 
thereof  is  not  stopped  by  the  transfer  of  the  property  by  an  ancestor. 

2.  A  deed  made  by  an  executrix  almost  fifty  years  ago,  containing  the 

recital  that  the  executrix  was  given  full  power  to  convey,  but  with- 
out a  specific  statement  of  such  power  as  contained  in  the  will,  is 
competent  as  evidence  of  such  power,  where  the  original  records 
have  been  destroyed  and  the  possession  of  the  property  has  been 
consistent  with  the  terms  of  the  deed;  and  such  proof  is  sufficient 
to  sustain  a  title  depending  upon  the  existence  of  such  power  and 
casts  the  burden  upon  those  seeking  to  impeach  it 

3.  The  evidence  in  this  case  creates  a  strong  Inference  that  a  necessity 

arose  to  sell  real  estate  belonging  to  the  testator  in  order  to  pay 
pecuniary  legacies  and  prevents  a  reversal  of  the  Judgment  by  a 
reviewing  court  as  against  the  weight  of  the  evidence. 
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Charles  BroadweU  and  WiUiam  H.  CowguUl,  for  plaintiff  in 
error. 
J.  E.  Bowman,  contra. 

Allrbad^  J. 

Anna  Lanham  brought  suit  in  the  court  of  common  pleas  to 
recover  an  interest  in  certain  real  estate. 

The  will  of  .William  Honroth^  probated  in  Hamilton  county, 
November  6th,  1868,  is  the  common  source  of  title. 

The  plaintiff,  as  daughter  of  Louisa  Schmidt,  claims  as  devi- 
see in  remainder  under  the  following  item: 

**  Ninth.  After  the  decease  of  my  said  wife  the  property 
then  unconsumed  by  her  shall  be  equally  divided  into  two  parts, 
the  one  part  or  half  I  give  and  devise  unto  my  daughter  Louisa 
Schmidt  during  her  natural  life  and  after  her  decease  to  her 
child  or  children  forever.  The  Other  half  I  give  and  devise  to 
the  Trustees  for  the  time  being  of  Zions  Society  (Zions  Oer- 
mania)  corner  of  Bremen  and  Fifteenth  street  in  said  city  of 
Cincinnati,"  etc. 

The  defendant  claims  through  mesne  conveyance  under  a  fee 
simple  deed,  dated  July  1st,  1869,  from  Christina  Honroth,  as 
executrix  of  William  Honroth,  deceased,  to  J.  B.  Seegar. 

The  authority  supporting  the  latter  deed  is  found  in  item 
twelfth  of  the  Honroth  will,  which  is  as  follows: 

*' Twelfth.  My  executor  hereinafter  named  is  hereby  au- 
thorized and  empowered  in  case  there  should  not  be  a  sufficient 
amount  of  personal  property  to  pay  the  legacies  above  named 
to  sell  at  public  or  private  sale  at  not  less  than  two-thirds  of  its 
value  so  much  of  my  real  estate  as  may  be  sufficient  for  that  pur- 
pose and  give  a  good  and  sufficient  deed  or  deeds  therefor  and 
reinvest  any  surplus  and  enjoy  the  income  thereof  as  above 
stated  to  the  benefit  of  my  said  wife.'' 

Christina  Honroth,  who  held  the  first  life  estate,  died  in  Feb- 
ruary, 1877. 

Upon  her  death  the  devises  in  item  ninth  in  favor  of  Louisa 
Schmidt  and  the  Zion's  Society  became  available. 
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Louisa  Schmidt  died  on  December  23d,  1908,  and  thereupon 
the  devise  in  remainder  to  her  children  ripened  into  an  estate 
in  possession. 

J.  B.  Seegar  was  joint  owner  with  William  Honroth  of  the 
real  estate  in  controversy,  and  the  deed  of  the  executrix  there- 
for only  purported  to"  convey  the  undivided  half  thereof,  sub- 
ject to  an  existing  mortgage  which  was  assumed  by  J.  B.  Seegar. 

Since  July,  1869,  J.  B.  Seegar  and  his  successors  in  title  have 
held  open,  peaceable  and  undisputed  possession  of  the  real  es- 
tate conveyed  until  about  August  4th,  1913,  when  this  action 
was  begun. 

Upon  the  death  of  Christina  Honroth  in  1877,  the  cause  of 
action  in  favor  of  the  Zion's  Society  under  the  devise  in  item 
ninth  arose  and  the  statute  of  limitations  began  to  run.  Such 
claim  is  therefore  barred  by  the  statute  of  limitations  and  the 
fact  of  the  transfer  to  plaintiff's  ancestor  does  not  affect  the 
running  of  the  statute. 

The  remaining  question  therefore  relates  to  the  direct  devise 
to  plaintiff  as  to  which  the  cause  of  action  arose  upon  the  death 
of^her  mother,  December  23d,  1908.  The  plaintiff's  title  under 
the  devise  to  her  in  item  ninth  not  being  barred  by  the  statute 
of  limitations  would  be  valid,  unless  superseded  and  overthrown 
by  the  deed  of  the  executrix. 

Practically,  therefore,  the  case  turns  upon  the  validity  of 
the  last  named  deed. 

The  twelfth  item  of  the  Honroth  will  conferred  upon  the  exec- 
utrix the  power  of  sale  upon  condition  that  the  personalty  was 
insufficient  to  pay  the  pecuniary  legacies,  amounting  to  $13,600. 
The  testator  had  specially  provided  for  the  payment  of  his  debts. 
The  debts  and  costs  of  administration,  under  the  will  as  well  as 
the  law,  would  be  a  charge  upon  the  personalty.  The  personalty 
not  required  to* pay  debts  and  other  necessary  legal  charges 
would  next  be  chargeable  with  the  pecuniary  legacies.  The  will 
evidently  intended  to  confer  upon  the  executrix  the  power  of 
sale  in  case  the  personalty  remaining  after  the  payment  of  debts 
and  other  legal  charges  was  insufficient  to  pay  the  legacies  re- 
ferred to. 
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The  validity  of  the  deed  therefore  rested  upon  the  question 
as  to  the  suflSeiency  of  the  net  personalty  to  pay  such  legacies. 

Preliminarily,  the  competency  of  the  deed  without  extrinsic 
proof  as  to  insuflSciency  of  the  personalty  is  raised. 

The  deed  recites  that  the  executrix  had  full  power  to  convey ; 
and  this,  we  think,  is  sufficient  without  a  more  specific  recital 
of  the  power  contained  in  the  will.  Bishop  v.  Remple,  11  0.  S., 
277. 

The  trial  court  admitted  the  deed  as  an  ancient  document  and 
as  prima  facie  proof  of  title.  There  is  a  contention  as  to  whether 
the  common  law  rule  in  respect  to  ancient  documents  is  in  full 
force  in  Ohio.  We  think  the  recent  caje  of  Wright  v.  HuU,  83 
Ohio  State,  385,  upholds  the  common  law  rule  in  this  respect, 
except  that  such  ancient  documents  are  subject  to  preliminary 
proof; 

(1)  of  genuineness  of  signature;  and 

(2)  of  lawful  custody. 

Both  of  these  preliminary  facts  are  conceded  in  the  case  at 
bar  and  we  are  therefore  at  liberty  to  apply  the  common  law  rule 
as  to  ancient  documents. 

The  deed  offered  in  evidence  is  clearly  proven 

(1)  genuine; 

(2)  ancient; 

(3)  to  have  been  in  lawful  custody; 

(4)  to  have  been  recognized  as  a  muniment  of  title; 

(5)  the  grantees  and  successors  have  been  in  peaceable  pos- 
session for  more  than  thirty  years;  and 

(6)  the  records  presumably  containing  material  evidence  as 
to  the  validity  of  the  deed  have  been  destroyed. 

Subject  to  the  modification  in  Ohio  of  the*common  law  rule 
as  to  ancient  documents,  the  following  from  the  case  of  Wilson 
v.  Snow,  228  U.  S.,  217,  is  applicable : 

'*The  rule  that  an  ancient  deed  to  property  in  continuous 
possession  of  the  person  producing  it  proves  itself,  on  the  theory 
that  the  witnesses  are  dead  and  it  is  impossible  to  produce  testi- 
mony showing  execution  by  the  grantor,  is  broad  enough  to  admit 
without  production  of  power  of  attorney  ancient  deeds  pur- 
porting to  have  been  signed  by  agents. 
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' '  The  other  necessary  facts  being  present  and  the  possession  of 
the  property  being  consistent  with  its  terms  and  the  original 
records  having  been  lost,  a  deed,  over  forty  years  old,  containing 
recitals  that  it  was  executed  by  an  administrator  under  power 
of  sale  given  by  order  of  the  court,  will  be  presumed  to  have  been 
executed  in  accordance  with  such  recitals."  See  also,  Revier  v. 
Stuckart,  181  111.,  529. 

In  the  case  of  Haren  v.  Block,  9  C.C.(N.S.),  328,  it  was  held 
that  a  conveyance  by  an  executrix  under  a  power  in  the  will  some- 
what similar  to  the  one  at  bar  was  prima  facie  valid,  and  that 
the  burden  of  proof  rested  upon  those  assailing  the  deed. 

This  case  did  not  involve  an  ancient  document,  and  if  fol- 
lowed would  lead  to  the  conclusion  that  independent  of  the  rule 
of  ancient  documents,  the  deed  would  be  admissible.  We  are 
clearly  of  the  opinion  that  the  court  properly  admitted  the  deed 
of  the  executrix  in  the  case  at  bar  as  evidence,  and  that  without 
other  proof  it  was  sufficient  to  sustain  the  defendants'  title  and 
to  cast  the  burden  of  impeaching  it  upon  the  plaintiff. 

This  brings  us  to  the  evidence  tending  to  impeach  the  power  of 
the  executrix  to  make  the  deed.  The  court  house  records  were 
burned  in  the  year  1884.  The  devise  in  favor  of  Louisa  Schmidt, 
plaintiff's  mother,  and  of  the  Zion's  Society,  under  item  ninth, 
became  available  in  1877.  This  was  at  least  seven  years  before 
the  records  were  destroyed.  No  step  to  recover  the  property  in 
controversy  was  ever  taken  by  Louisa  Schmidt,  or  the  Zion 
Society. 

Upon  the  death  of  Louisa  Schmidt,  the  plaintiff  in  1908  con- 
sulted counsel,  but  did  not  determine  to  bring  suit  until  the 
year  1913.  The  inventory  in  the  Honroth  estate  miraculously 
escaped  the  fire,  and  a  certified  copy  is  produced.  This  inventory 
shows  personalty  to  the  amount  of  about  $26,000.  There  is  no 
showing  of  record  of  the  debts  and  costs  of  administration,  nor 
is  there  any  showing  of  record  of  the  amount  of  personalty 
actually  collected.  These  facts  would  naturally  appear  more 
definitely  in  the  accounts  current,  which  are  not  available.  From 
the  record  evidence  alone  the  court  would  not  be  justified  in 
impeaching  the  deed  of  the  executrix. 
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Charles  Schmidt,  surviving  husband  of  Louisa  Schmidt,  was 
examined  as  a  witness.  He  testifies  that  he  was  familiar  with 
the  financial  affairs  of  William  Honroth ;  that  said  Honroth  paid 
cash  for  all  supplies,  was  sick  but  a  short  time,  and  left  practi- 
cally no  debts.  There  are  circumstances,  however,  brought  out 
in  cross-examination,  and  also  by  evidence  of  the  records  of  the 
Zion  Society  which  raise  a  serious  question  of  credibility,  and  the 
fact  that  the  witness'  wife,  Louisa  Schmidt,  with  whom  he  lived, 
made  no  attempt  to  impeach  the  deed,  nor  did  the  witness  him- 
self appear  to  have  ever  urged  her  to  recover  the  property,  are 
quite  important  circumstances  to  be  considered  as  to  whether 
in  his  testimony  in  the  present  ease,  Schmidt  is  not  mistaken. 
The  records  of  the  Zion  Society  of  the  payments  made  upon  the 
pecuniary  legacy  of  $8,000  is  quite  important.  This  was  the 
chief  pecuniary  legacy  for  which  the  real  property  might  be 
sold.  But  $3,000  had  been  paid  upon  this  pecuniary  legacy  at 
the  time  of  the  execution  of  this  deed,  and  it  appears  that  only 
$7,500  of  the  $8,000  has,  in  fact,  been  paid.  This  raises  a  strong 
inference  that  the  personalty  was  not  suflScient  to  pay  the  pecuni- 
ary legacies. 

Upon  the  question  of  fact  as  to  the  credibility  of  the  witness, 
Charles  Schmidt,  and  as  to  the  finding  of  the  court  upon  all  the 
evidence,  as  to  whether  there  was  a  deficiency  of  the  personal 
estate,  the  court  of  common  pleas,  as  the  trial  court,  was  charged 
with  the  first  responsibility,  and  the  findings  of  such  court  will 
not  be  disturbed  unless  manifestly  against  the  weight  of  the 
evidence.    Dean  v.  King,  22  0.  S.,  134. 

We  are  not  convinced  that  the  judgment  of  the  court  of  com- 
mon pleas  is  contrary  to  the  manifest  weight  of  evidence.  It 
therefore  follows  that  the  judgment  of  the  common  pleas  court 
should  be  aflSrmed. 

KuNKLB,  J.,  concurs;  Perneding,  J.,  not  sitting. 
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PRIORITY  UNDER  A  BUILDING  CONTRACT. 

Court  of  Appeals  for  Hamilton  County. 

Louis  Moesser  v.  Enterprise  Lumber  Co.  et  al. 

Decided,  October,  1915. 

Mechanic's  Liens — Legality  of  Payments  to  Sub-Contractors  and  Ma- 
teriaUMen  on  the  Day  of  the  Filing  of  a  Lien — Right  to  Pro  Rate 
Lost  by  Failure  to  Pile  Statements  With  Otoner. 

An  owner  is  not  required  to  stop  payment  of  checks  mailed  to  sub- 
contractors and  material-men  on  the  same  day  a  mechanic's  lien 
was  filed  by  a  creditor  not  included  among  those  to  whom  checks 
were  sent,  where  the  amount  remaining  due  from  the  owner  Is 
more  than  the  total  amount  of  the  checks  and  the  lien;  but  sub- 
contractors and  material-men  who  failed  to  file  with  the  owner 
Itemized  statements  of  the  amounts  due  them  within  ten  days  after 
the  filing  of  the  lien  are  not  entitled  to  pro  rate  with  the  lien- 
holder  and  the  payees  of  the  checks. 

Chas.  M.  Leslie,  for  plaintiff  in  error. 

W.  F.  Channbe^s,  Hunt,  Bennett  &  Utter,  Miller  &  Foster, 
W.  A,  Rinckhoff,  Wolf  &  Bailey,  Tuttle  &  Ross  and  Hackett, 
Yeatman  &  Harris,  contra. 

Jones  (Oliver  B.),  J. 

The  proceeding  below  was  brought  by  the  Enterprise  Lumber 
Company  seeking  to  recover  the  amount  due  to  it  for  materials 
furnished  for  the  construction  of  a  house  by  the  Louis  Belmont 
Company  as  head  contractor  for  Louis  Moesser,  plaintiff  in  er- 
ror herein. 

The  Enterprise  Lumber  Company  filed  a  claim  as  material 
man,  in  accordance  with  Section  8324,  General  Code.  There  is 
no  dispute  but  that  it  followed  the  statute  and  perfected  a 
material-man's  or  sub-contractor's  lien  upon  the  balance  due 
from  the  owner  for  the  construction  of  said  house.    This  aflSdavit 
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and  notice  to  the  owner  thereunder  were  filed  April  10,  1913, 
and  the  amount  found  due  to  the  Enterprise  Lumber  Company 
thereunder  was  $483.24,  with  interest. 

On  the  day  previous  to  the  filing  of  this  notice  plaintiff  in 
error  claims  to  have  drawn  checks  to  certain  sub-contractors 
and  material-men  amounting  to  $550.15  which  were  put  in  the 
mail  on  the  morning  of  April  10,  1913.  If  this  were  done  as 
claimed,  before  receipt  of  notice  from  the  Enterprise  Lumber 
Company,  it  was  still  within  the  power  of  plaintiff  in  error  to 
have  stopped  payment  upon  these  checks  if  the  amounts  covered 
by  them  would  reduce  the  amount  due  for  the  construction  of 
said  house  to  a  sum  less  than  the  amount  claimed  by  the  sub- 
contractor's lien.  The  question  is  raised  between  the  parties  as 
to  whether  these  checks  were  actually  mailed  before  the  notice 
was  filed,  but  as  the  amount  found  to  be  due  in  addition  to  the 
amount  of  these  checks  is  larger  than  that  due  the  Enterprise 
Lumber  Company,  it  becomes  immaterial  as  to  it,  whether  they 
were  beyond  the  control  of  plaintiff  in  error  before  the  receipt 
of  the  notice  served  upon  him  for  said  Enterprise  Lumber  Com- 
pany's lien. 

Under  the  terms  of  Section  8328,  General  Code,  in  order  that 
other  sub-contractors  might  be  permitted  to  pro-rate  with  the 
Enterprise  Lumber  Company  it  was  necessary  for  them,  within 

ft  

ten  days  from  the  date  of  the  filing  of  the  lien  by  the  Enterprise 
Lumber  Company  with  the  county  recorder,  to  file  sworn  and 
itemized  statements  of  their  several  accounts  with  the  owner. 
The  record  shows  that  no  such  statement  was  filed  by  any  of 
the  sub-contractors  who  are  parties  herein,  earlier  than  April 
30,  1913.  Therefore,  under  the  terms  of  the  statute,  which  has 
been  so  construed  in  the  case  of  Hayden  Saddlery  Hardware 
Co.  V.  Siaie,  3  C.  C,  67,  the  Enterprise  Lumber  Company  was 
entitled  to  be  first  paid  out  of  the  fund ;  and  as  the  checks  of  the 
owner  aggregating  $550.15,  which  were  mailed  April  10,  1913, 
were  then  due  and  were  paid  before  any  statements  as  to  other 
claims  were  filed,  in  accordance  with  the  terms  of  Section  8328, 
General  Code,  these  payments  made  by  these  checks  must  be 
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treated  as  proper  payments  as  far  as  all  other  sub-contractors 
and  material-men  are  concerned. 

The  judgment  of  the  lower  court  was,  therefore,  erroneous 
in  finding  that  the  owner  must  be  deemed  as  having  in  his  hands 
$1,103.40  subject  to  the  payment  of  claims.  The  payments  made 
by  the  owner's  checks  of  April  10,  1913,  should  have  been  de- 
ducted from  this  amount  and  the  balance  with  interest,  only, 
would  be  available  for  the  claims  of  all  sub-contractors  and  ma- 
terial-men, out  of  which  the  Enterprise  Lumber  Company  must 
f>st  be  paid  and  the  balance  pro-rated  among  other  claims. 

The  judgment  of  the  lower  court  is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings. 

Gorman,  J.,  concurs.    Jones  (E.  H.),  P.  J.,  not  sitting. 


DEVISE  OF  *'  THE  INCOME  *'  HELD  TO  MEAN  THE  WHOLE 

INCOME  OP  THE  ESTATE. 

Court  of  Appeals  for  Hamilton  County. 

Mayme  Kolb  Schinkal  and  Daniel  Kolb  v.  Cynthia  Eolb, 
Caroline  Kolb  Shropshire,  Naomi  Kolb 

Sheridan  et  al.* 

Decided,  January  17,  1916. 

Willa — Devise  to  Widow  of  **the  Income,"  together  with  Certain  Specific 
Bequests — Words  "the  Income"  Construed  to  Mean  all  the  Income 
from  the  Testator  s  Estate. 

The  bequest  "the  income  hereinafter  devised  to  my  said  wife  in  lieu  of 
her  dower  and  all  other  interests  in  my  estate  as  widow."  in  the 
absence  of  any  reference  to  any  income  to  accrue  to  the  trustees  or 
any  direction  as  to  its  investment  or  disposal,  is  construed  as  im- 
porting an  intention  to  give  all  the  income  to  the  widow  during  her 
lifetime. 


♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  February  15,  1916. 
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Henry  T.  Hunt,  for  Caroline  Kolb  Shropshire  and  Naomi 
Kolb  Sheridan. 

John  J.  Acomb  and  Frank  R,  Gusweiler,  for  Cynthia  Kolb, 
as  widow  and  as  executrix,  and  for  Joseph  Kolb,  individually 
and  as  trustee. 

MaWiews  &  Klein,  for  Josephine  Kolb  Schell. 

C.  W.  Baker,  for  Mlayme  Kolb  Schinkal  and  Daniel  Kolb. 

By  the  Court. 

After  much  discussion  of  this  case,  and  delay  caused  by  doubt 
and  prolonged  deliberation,  we  have  concluded  that  there  is  an 
implied  bequest  to  the  widow,  of  the  income  during  her  lifetime, 
as  held  by  the  court  below. 

In  the  second  item  of  the  will  the  widow  is  given  household 
furniture,  books,  etc.,  and  following  that  bequest  the  testator 
says: 

'*This  bequest  and  the  income  hereinafter  devised  to  my  said 
wife  in  lieu  of  her  dower  and  all  other  interests  in  my  estate 
as  widow/'  etc. 

The  words  **the  income  hereinafter  devised"  import  an  inten- 
tion to  give  to  the  wife  all  the  income.  The  word  *'air'  is 
not  necessary.  Where  no  word  of  restriction  or  limitation  is 
used,  the  words  "ray  income,'/  *'the  income"  and  the  like  in- 
clude the  entire  income.  If  it  had  been  intended  to  later  give 
to  Mrs.  Kolb  a  portion  of  the  income,  or  the  income  from  spe- 
cific property  or  securities,  it  must  be  presumed  that  in  this  item 
the  testator  would  have  used  the  words  **the  portion  of  the 
income,"  or  some  other  words  of  like  import. 

It  is  contended  that  Kolb  died  intestate  as  to  the  income  dur- 
ing the  lifetime  of  his  wife.  With  this  contention  we  can  not 
agree.  If  there  were  no  implied  bequest  of  the  income,  it  would 
go  to  the  trustees  named  to  take  charge  of  the  property  from 
which  the  income  was  to  be  derived  and  would  accumulate  and 
remain  in  their  hands.  Such  being  the  case,  the  fact  that  the 
will  contains  no  reference  to  any  income  to  accrue  to  the  trus- 
tees, nor  any  discretion  as  to  its  investment  or  disposal,  coupled 
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with  the  disposition  of  the  income  after  the  wife's  death,  as 
found  in  item  five  of  the  will,  makes  all  but  irresistible  the  con- 
clusion that  at  the  time  the  will  was  made  testator  intended  to 
and  thought  he  had  bequeathed  all  the  income  to  his  wife. 

We  deem  further  comment  useless.  There  will  never  be  an- 
other will  like  this  one.  The  peculiar  provisions  of  this  will 
and  the  rules  of  construction  applicable  thereto  are  ably  dis- 
cussed in  the  briefs.  There* is  no  new  question  involved,  and  a 
long  opinion  could  benefit  neither  litigants  nor  counsel  in  future 
cases.  The  general  rules  on  construction  of  wills  are  so  familiar 
and  so  universal  in  application  and  operation  as  to  forbid  elab- 
oration here.  Applying  these  rules  we  are  convinced  that  taking 
the  will  as  a  whole,  an  intention  is  manifest  to  give  all  the  income 
to  Mrs.  Kolb  during  her  natural  life. 

The  judgment  of  the  common  pleas  court  is  therefore  affirmed. 
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RKPCRENDUM  WITH  REFERENCE  TO  THE  OPENING 

or  A  NEW  STREET. 

Court  of  Appeals  for  Hamilton  County. 

Laura  B.  McFarlan  v.  City  op  Norwood  and  Sanpord  A. 

Hbadley,  Soucitor  for  Said  City. 

Decided,  June  19,  1916. 

Municipal  Corporations — Injunction  Prayed  Against  Opening  of  a  New 
Street — Passage  of  an  Ordinance  to  Appropriate  the  Land  Neces- 
sary is  an  Implied  Repeal  of  a  Previous  Appropriating  Ordi- 
nance— Referendum  should  be  on  the  Ordinance  and  Not  on  the 
Preliminary  Resolution. 

1.  In  proeeedings  for  the  appropriation  of  land  by  a  municipality, 

the  ordinance  to  appropriate  is  the  controlling  act  and  It  and  not 
the  preliminary  resolution  is  the  mtosure  on  which  a  referendum 
should  be  taken  where  the  referendum  vote  of  the  people  is  de- 
sired. 

2.  Where  two  or  more  ordinances  have  been  passed  by  a  municipal 

council  appropriating  strips  of  land  to  open  a  street  between  sub- 
tantially  the  same  points,  such  strips  not  being  identical  but  in 
part  overlaying  each  other,  the  fact  that  the  earlier  ordinance 
has  not  been  expressly  repealed  would  not  be  sufficient  reason  to 
prevent  proceedings  under  the  last  ordinance. 

Hunt,  Bennett  &  Utter,  for  plaintiff. 

0.  F.  Dwyer,  Solicitor  of  Norwood,  and  Sanford  A.  Headley, 
contra. 

Jones  (Oliver  B.),  J. 

This  is  an  action  heard  on  appeal,  wherein  plaintiff,  as  the 
owner  of  certain  real  estate  in  the  city  of  Norwood  under  a 
lease  with  the  privilege  of  purchase,  seeks  to  enjoin  the  city  of 
Norwood  from  proceeding  to  appropriate  a  strip  of  land  through 
same  for  the  purpose  of  opening  a  street  called  Crown  avenue, 
between  Station  avenue  and  the  ^fontgomery  pike. 

A  petition  has  been  filed  by  the  city  of  Norwood  in  the  court 
of  common  pleas  against  this  plaintiff  and  the  owner  of  the  fee 
of  said  land,  asking  the  court  to  cause  a  jury  to  be  impaneled 
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to  make  inquiry  into  and  assess  the  amount  of  compensation  to 
be  paid  by  the  city  of  Norwood  for  the  strip  of  land  appropriated 
by  an  ordinance  of  said  city  passed  November  10,  1915,  and  that 
upon  payment  of  the  amount  so  assessed  possession  of  the  prop- 
erty so  appropriated  be  awarded  to  said  city  of  Norwood. 

It  is  sought  in  this  proceeding  to  secure  a  permanent  injunc- 
tion against  the  city  from  maintaining  and  prosecuting  said 
action  in  the  court  of  common  pleas.  Such  proceedings  in  injunc- 
tion have  been  held  to  be  a  proper  method  of  procedure,  rather 
than  seeking  to  make  a  defense  in  the  appropriation  proceeding 
itself.  •  Railroad  v.  Youngstown,  5  CO. (N.S.) ,  332;  Railroad  v. 
OreenvUle,  69  0.  S.,  487. 

One  of  the  principal  grounds  upon  which  this  action  is  based 
by  plaintiff  is  that  numerous  resolutions  and  ordinances  seeking 
to  open  Crown  avenue  have  been  from  time  to  time  passed  by 
the  city  of  Norwood,  which  remain  unrepealed  upon  its  records. 
These  resolutions  and  ordinances  provided  for  the  opening  of 
Crown  street  or  avenue  on  similar  but  not  on  identical  lines  with 
that  now  sought  to  be  carried  out. 

The  first  was  an  ordinance  to  condemn  and  appropriate,  passed 
by  the  council  of  the  village  of  Norwood,  August  11,  1892 ;  then 
a  resolution  of  the  city  of  Norwood  dated  July  18,  1904,  declar- 
ing the  intention  of  said  city  to  appropriate  certain  land  for 
the  opening  and  extending  of  Crown  avenue.  This  was  followed 
by  an  ordinance  of  February  20,  1905,  appropriating  a  similar 
strip  for  the  same  purpose.  These  ordinances  and  resolutions 
seem  to  have  been  repealed  by  a  resolution  or  ordinance  of 
October  16,  1905 ;  and  December  7,  1908,  a  resolution  was  passed 
by  the  council  of  the  city  of  Norwood,  declaring  its  intention 
to  appropriate  a  strip  of  land  through  the  same  property  for  the 
purpose  of  opening  and  extending  said  Crown  avenue  from 
Station  avenue  to  Montgomery  avenue,  and  this  resolution  was 
followed  by  an  ordinance  to  appropriate  the  same  strip  of  land, 
passed  July  6,  1909.  On  June  21,  1915,  a  resolution  was  passed 
by  the  council  of  the  city  of  Norwood,  declaring  its  intention  to 
appropriate  for  street  purposes  for  the  extension  of  Crown  ave- 
nue a  strip  of  land  fifty  feet  wide,  being  part  of  that  owned  by 
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plaintiflf ;  and  on  November  10, 1915,  an  ordinance  to  appropriate 
the  same  property  was  passed,  with  instructions  to  the  solicitor  to 
apply  to  a  court  of  competent  jurisdiction  to  have  a  jury  im- 
paneled to  make  inquiry  and  assess  the  compensation  to  be  paid 
for  said  property.  The  proceeding  which  it  is  sought  to  enjoin 
was  brought  under  this  Icust  named  resolution  and  ordinance,  by 
the  filing  of  the  petition  therein  on  November  24,  1915,  in  the 
court  of  common  pleas,  as  above  stated.  Afterwards,  on  Decem- 
ber 20,  1915,  the  city  council  of  Norwood  passed  an  ordinance 
repealing  the  resolution  of  December  7,  1908,  and  on  the  same 
day  passed  another  ordinance  repealing  the  ordinance  of  July 
6,  1909. 

Plaintiff  contends  that  the  condemnation  proceedings  in  the 
common  pleas  court  should  be  enjoined  because  of  the  conflicting 
resolutions  and  ordinances  of  the  city  of  Norwood,  which  pro- 
vided for  several  different  strips  of  land  which  in  part  overlay 
each  other  and  whose  lines  were  not  the  same,  and  that  the 
solicitor  had  no  power  to  proceed  under  the  last  ordinance  until 
all  the  previous  ordinances  and  the  preceding  resolutions  had 
been  duly  repealed ;  and  that  the  repeal  under  the  ordinance  of 
December  20,  1915,  of  the  previous  resolution  of  December  7, 
1908,  and  ordinance  of  July  6,  1909,  would  not  be  effective 
because  passed  after  the  filing  of  the  petition  in  the  common  pleas 
court  xmder  the  final  appropriation  ordinance. 

We  do  not  deem  these  objections  to  the  proceeding  important. 
It  is  true  that  it  was  held  in  Orant  v.  Hyde  Park,  67  0.  S.,  166, 
that  condemnation  proceedings  begun  under  municipal  legisla- 
tion could  not  be  affected  by  legislation  subsequent  to  the  filing 
of  the  petition  in  such  proceedings.  In  that  case  the  village 
of  Hyde  Park  undertook  to  limit  the  condemnation  proceedings 
with  reference  to  a  particular  grade  of  the  street  about  to  be 
opened.  In  the  instant  case,  granting  that  the  subsequent  re- 
pealing ordinance  might  not  be  considered,  the  solicitor  had 
brought  his  proceeding  under  the  last  condemnation  ordinance, 
that  of  November  10, 1915.  While  at  that  time  the  ordinance  of 
July  6,  1909,  had  not  been  explicitly  repealed,  in  our  opinion 
the  passage  of  the  later  ordinance  constituted  an  implied  repeal. 
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But  even  if  that  is  not  the  case,  the  solicitor  was  at  least  author- 
ized to  proceed  under  the  last  ordinance,  and  the  fact  that  there 
might  be  a  valid  subsisting  ordinance  for  some  other  condemna- 
tion upon  the  books,  would  not  be  a  reason  for  staying  proceed- 
ings under  the  last  ordinance. 

The  other  and  main  reason  urged  on  behalf  of  plaintiff  for 
restraining  further  proceedings  in  the  condemnation  case  is  that 
a  referendum  vote,  upon  the  ordinance  to  appropriate  under 
which  such  proceedings  are  brought,  has  been  sought  and  unless 
interfered  with  will  be  held  at  the  next  general  election. 

An  act  providing  for  the  initiative  and  referendum  in  munici- 
pal corporations  was  passed  by  the  General  Assembly  May  31, 
1911  (102  0.  L.,  521),  although  at  that  time  no  distinct  provision 
for  it  appeared  in  the  Constitution.  The  amendments  to  Article 
II  of  the  Constitution  adopted  September  3,  1912,  made  detailed 
provision  for  initiative  and  referendum  as  part  of  the  legislative 
power  of  the  state,  and  in  Section  1/  reserved  similar  powers  to 
the  people  of  each  municipality  to  be  exercised  '*in  the  manner 
now  or  hereafter  provided  by  law.''  In  this  way  the  validity  of 
the  act  found  in  102  Ohio  Laws,  521,  was  recognized,  and  the 
amendments  of  Sections  4227-2  and  4227-3  (103  0.  L.,  211;  104 
0.  L.,  239)  were  authorized. 

By  virtue  of  this  legislation  the  people  of  the  municipality  be- 
come, with  its  council,  an  essential  part  of  the  law-making  power, 
and  by  the  referendum  may  participate  in  all  municipal  legisla- 
tion. Such  participation  is  controlled  and  directed  by  this 
provision  of  the  Constitution  and  these  statutes  (Shyrock  v. 
ZanesvUle,  92  0.  S.,  375) ;  and  the  rights  thus  given  to  the  people 
should  be  fully  upheld  and  protected  by  the  courts. 

On  December  9,  1915,  there  was  duly  filed  with  the  auditor 
of  the  city  of  Norwood  a  referendum  petition  signed  by  more 
than  ten  per  cent,  of  the  electors  of  the  city  of  Norwood,  ordering 
that  said  ordinance  to  appropriate  land  for  the  extension  of 
Crown  avenue,  passed  November  10,  1915,  be  submitted  to  the 
electors  of  the  city  of  Norwood  for  their  approval  or  rejection. 
It  is  agreed  that  such  referendum  petition  was  duly  filed  within 
the  time  and  in  the  manner  and  form  provided  by  law  for  refer- 
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endum  petitions  as  to  said  ordinance,  and  that  a  certification 
thereof  was  duly  made  to  the  deputy  supervisors  of  election  for 
Hamilton  county,  Ohio,  for  the  holding  of  such  referendum 
control  by  legislative  action,  such  powers  to  be  exercised  in 
November,  1916. 

The  Constitution  of  Ohio  as  amended  September  3,  1912,  pro- 
vides in  Article  II,  Section  1/,  as  follows : 

*'The  initiative  and  referendum  powers  are  hereby  reserved 
to  the  people  of  each  municipality  on  all  questions  which  such 
municipalities  may  now  or  hereafter  be  authorized  by  law  to 
control  by  legislative  actions;  such  powers  shall  be  exercised  in 
the  manner  now  or  hereafter  provided  by  law.*' 

At  the  time  of  the  adoption  of  this  section  of  the  Constitution 
the  act  of  May  31,  1911  (102  O.  L.,  521),  in  Section  2,  provided 
as  follows: 

**Any  ordinance,  resolution  or  other  measure  of  a  municipal 
corporation,  granting  a  franchise  creating  a  right,  involving  the 
expenditure  of  money  or  exercising  any  other  power  delegated 
to  such  municipal  corporation  by  the  General  Assembly,  shall 
be  submitted  to  the  qualified  electors  for  their  approval  or  re- 
jection in  the  manner  herein  provided,  if  within  thirty  days  after 
the  passage  or  adoption  of  such  ordinance,  resolution  or  measure 
by  the  council,  there  be  filed  with  the  clerk  of  such  municipal 
corporation,  a  petition  or  petitions  signed  by  fifteen  per  cent, 
of  the  qualified  electors  of  such  municipal  corporation,''  etc. 

This  act  was  carried  into  the  General  Code  as  Section  4227-2 ; 
and  as  such  was  amended  April  17,  1913  (103  0.  L.,  211),  the 
first  paragraph  being  as  follows : 

**Any  ordinance  or  other  measure  passed  by  the  council  of 
any  municipal  corporation  shall  be  subject  to  the  referendum 
except  as  hereinafter  provided.  No  ordinance  or  other  measure 
shall  go  into  effect  until  thirty  days  after  it  shall  have  been 
filed  with  the  mayor  of  such  municipal  corporation,  except  as 
hereinafter  provided. ' ' 

And  by  the  same  act  Section  4227-3  was  amended  so  that  the 
first  paragraph  read  as  follows  (103  0.  L.,  212) : 
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**  Whenever  the  council  of  any  municipal  corporation  is  by 
law  required  to  pass  more  than  one  ordinance  or  other  measure 
to  complete  the  legislation  necessary  to  make  and  pay  for  any 
public  improvement,  the  provisions  of  this  act  shall  apply  only 
to  the  first  ordinance  or  other  measure  required  to  be  passed, 
and  not  to  any  subsequent  ordinances  and  other  measures  relat- 
ing thereto." 

On  February  16,  1914,  Section  4227-2  was  again  amended 
(104  0.  L.,  239),  but  the  changes  made  therein  are  not  material 
to  the  matter  under  consideration. 

It  is  admitted  by  the  solicitor  of  the  city  of  Norwood  that  the 
matter  of  appropriating  land  for  the  opening  of  Crown  avenue 
is  a  subject  which,  under  proper  proceedings,  should  be  sub- 
mitted to  a  referendum  of  the  voters  of  the  city,  but  it  is  con- 
tended by  him  that  such  a  referendum  has  already  been  had 
under  the  resolution  of  council  passed  June  2,  1915,  declaring 
its  intention  to  appropriate  for  street  purposes  for  the  extension 
of  Crown  avenue  and,  therefore,  under  the  provisions  of  Section 
4227-3  a  referendum  of  the  ordinance  of  November  10,  1915, 
to  appropriate  said  land  for  the  extension  of  Crown  avenue  can 
not  be  had. 

It  is  agreed  that  a  referendum  election  upon  said  resolution 
of  June  21,  1915,  was  held  at  the  regular  November  election  in 
1915,  resulting  in  a  majority  vote  in  favor  thereof,  the  question 
submitted  being,  **  Shall  the  resolution  of  the  city  of  Norwood 
entitled  'a  resolution  declaring  its  intent  to  appropriate  for 
street  purposes  certain  real  estate  for  the  extension  of  Crown 
avenue,  passed  June  21,  1915,'  be  approved." 

It  is  further  urged  that  one  of  the  signers  under  the  refer- 
endum petition  on  said  resolution  was  T.  J.  McFarlan,  the  hus- 
band of  the  plaintiff,  Laura  B.  McFarlan,  and  the  solicitor  claims 
that  because  of  that  fact  the  plaintiff  is  estopped  from  bringing 
this  action.  There  is  nothing  in  the  proof  submitted,  nor  in  the 
record,  to  show  that  T.  J.  McFarlan  in  any  way  represented  the 
plaintiff  in  regard  to  said  referendum,  or,  for  that  matter,  in 
regard  to  this  property. 

Plaintiff,  however,  contends  that  the  resolution  of  council  d6- 
daring  its  intent,  was  merely  a  preliminary  resolution  and  was 
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not  the  proper  subject  of  a  referendum  vote,  and  that  therefore 
the  referendum  election  upon  it  held  in  November,  1915,  was 
without  effect  and  in  no  way  precludes  or  interferes  with  the 
referendum  election  which  has  been  petitioned  for  to  be  held 
November,  1916,  upon  the  ordinance  to  appropriate.  This  re- 
quires a  consideration  of  the  law  with  reference  to  the  appropri- 
ation of  real  estate  by  municipal  corporations. 

The  general  appropriation  laws  as  found  in  the  Revised  Stat- 
utes appeared  in  Chapter  3,  Division  7,  Title  XII,  and  Section 
2235,  R.  S.,  provided  that  the  council  should  order  by  yea  and 
nay  vote  a  resolution  prepared  declaring  such  intent  and  defining 
the  purpose  of  the  appropriation,  and  setting  forth  a  pertinent 
description  of  the  property.  Immediately  upon  the  introduction 
of  such  resolution  and  before  its  passage  the  mayor  was  required 
to  cause  written  notice  to  be  given  to  the  owners  or  their  agents . 
of  the  property  sought  to  be  appropriated,  such  notice  to  be 
served  by  an  officer  and  return  made  in  the  manner  of  service  of 
summons  in  civil  actions,  and  in  case  neither  owner  nor  agent 
could  be  found  notice  by  publication  was  provided  for.  No  ac- 
tion was  to  be  taken  upon  the  resolution  until  such  notice  was 
given  and  then  upon  its  passage  the  yeas  and  nays  were  taken ; 
and  after  its  passage  provision  was  made  for  an  application  to 
the  court  to  determine  the  amount  to  be  paid  for  the  property 
so  taken. 

In  the  street  chapter,  however.  Chapter  13,  Division  8,  Title 
XII,  Section  2642,  R.  S.,  provided  as  follows: 

**  When  it  is  deemed  necessary  by  the  council  of  any  municipal 
incorporation  to  open,  extend,  straighten,  narrow,  or  widen  any 
street,  alley  or  public  highway  within  the  limits  of  such  corpo- 
ration, the  council  shall  provide  by  ordinance  for  the  same ;  such 
ordinance  shall  briefly  and  in  general  terms  describe  the  prop- 
erty, if  any,  to  be  appropriated  for  such  purposes ;  and  the  pro- 
ceeding for  such  appropriation  shall  be  as  provided  in  chapter 

three,  division  seven,  of  this  title.'* 

I' 

Under  the  law  as  it  then  stood  the  courts  held  that  the  proper 
method  to  appropriate  property  for  street  purposes  was  by  ordi- 
nance, and  that  a  preliminary  resolution  as  required  under 
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R.  S.  2235  was  not  necessary.  Tyler  v.  Columbus,  6  C.  C,  224 ; 
Krumherg  v.  Ci)ici7uiati,  29  0.  S.,  69 ;  Caldwell  v.  Carthage,  49 
0.  S.,  334;  Langworth  v.  Cincinnati,  23  Bui.,  100;  Strauss  v. 
Chicinnati,  24  Bui.,  422. 

The  change  in  the  municipal  code  which  has  been  carried  into 
the  General  Code  of  Ohio  has  retained  in  Chapter  3,  Division  3, 
Title  XII,  Section  3715  (which  is  practically  the  same  as  R.  S. 
2642),  its  language  being  as  follows: 

G.  C,  Section  3715.  **When  it  deems  it  necessary  the  council 
may  open,  straighten,  alter,  divert,  narrow  or  widen,  any  street, 
alley  or  public  highway  within  the  limits  of  the  corporation. 
The  council  shall  provide  by  ordinance  therefor,  which  shall 
briefly,  and  in  general  terms,  describe  the  part,  if  any,  of  the 
street,  alley  or  public  highway  to  be  abandoned  by  reason  of 
such  change  thereof,  and  the  property,  if  any,  to  be  appropriated 
'  for  such  purposes.  The  proceeding  for  such  appropriation  shall 
be  as  provided  for  the  appropriation  of  property  for  other  mu- 
nicipal purposes  in  this  title." 

The  provision  in  the  appropriation  chapter,  and  Chapter  1, 
Division  3,  Title  XII,  instead  of  continuing  merely  a  resolution 
of  intent  to  appropriate,  has  provided  in  Section  3679  for  passage 
of  such  a  resolution  declaring  the  intent  to  appropriate  of  which 
one  reading  only  is  necessary  under  Section  3680,  and  after  its 
passage  notice  is  required  to  be  served;  and  then  after  notice, 
council  passes  an  ordinance  which  requires  a  two-thirds  vote 
directing  such  appropriation  to  proceed.  It  is  not  until  after  the 
passage  of  the  ordinance  to  appropriate  that  the  solicitor  pro- 
ceeds to  make  application  to  the  court.  The  passage  of  the 
ordinance  effects  the  appropriation.  The  proceeding  in  court 
is  merely  to  determine  the  compensation  to  be  paid  the  owners. 
Under  the  present  form  of  the  statute  the  resolution  declaring  the 
intent  is  merely  preliminary.  The  municipality  is  not  committed 
to  the  act  of  appropriation  until  the  passage  of  the  ordinance. 

The  law  in  regard  to  street  improvement  furnishes,  by  anal- 
ogy, some  light  upon  this  question.  In  making  a  street  improve- 
ment the  first  preliminary  step  provided  for  is  a  resolution  de- 
claring the  necessity  of  the  improvement  (G.  C.  3814 ;  R.  S.  2304), 
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and  after  service  of  notice,  in  order  that  property  owners  might 
be  advised  and  might  file  any  claims  for  damages  they  might 
suffer  by  reason  of  the  improvement,  if  the  council  decide  to 
proceed  with  the  improvement  it  passes  an  ordinance  for  the 
purpose.    (G.  C.  3825;  R.  S.  2316.) 

In  the  ease  of  Cincinnati  v.  Seasongood,  46  0.  S.,  296,  it  was 
determined  that  the  law  in  force  at  the  time  of  the  passage  of 
the  ordinance  to  improve  fixed  the  rights  and  liabilities  of  the 
owners  of  the  property  and  of  the  city  in  regard  to  the  manner 
of  the  assessment. 

Upon  the  same  reasoning  it  should  be  held  that  the  ordinance 
to  appropriate  is  now  the  controlling  feature  of  the  legislation 
for  the  opening  or  extension  of  a  street ;  and  that  the  resolution 
declaring  the  intent,  which  precedes  it  under  the  present  statute, 
must  be  deemed  merely  preliminary.  It  has  been  held  in  Long 
V.  City  of  Portland,  98  Pac.  (Ore.),  1111,  that  the  referendum  as 
found  in  Oregon  applying  to  municipal  legislation  does  not  In- 
clude preliminary  matters  or  transient  orders.  If  a  referendum 
vote  is  to  be  taken  upon  the  question  of  the  opening  of  a  particu- 
lar street,  the  ordinance  to  appropriate  is  the  step  which  should 
be  submitted  to  a  referendum,  and  any  referendum  taken  upon 
the  resolution  or  previous  preliminary  steps  would  not  prevent 
such  referendum  upon  the  ordinance.  In  re  Initiative  Petition 
No,  2,  New  Jeru$alem  Proposition,  109  Pac.  (Okla.),  823. 

This  conclusion  is  strengthened  by  the  wording  that  has  been 
used  in  the  different  forms  of  the  referendum  statute.  It  will 
be  observed  in  the  original  form  of  Section  4227-2  as  found  in 
102  0.  L.,  521,  the  word  ** resolution''  was  included  in  addition 
to  ** ordinance  or  other  measure"  throughout  the  section  in  its 
different  parts,  while  in  the  statute  as  found  in  103  O.  L.,  the 
words  ** ordinance  or  other  measure"  are  used  almost  entirely  to 
the  exclusion  of  the  word  ** resolution;"  and  in  the  act  of  104 
O.  L.,  238,  the  word  "resolution"  does  not  appear.  Section 
4227-3,  upon  which  defendant  relies,  subsequently  uses  the  word 
*' ordinance"  again  and  again.  And  as  the  case  of  Krumberg 
V.  Cincinnati  and  the  other  cases  construe  G.  C.  3715  as  requiring 
an  ordinance  before  a  street  can  be  opened,  it  would  seem  that 
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it  is  the  ''ordinance"  rather  than  the  ''resolution  or  any  other 
measure"  that  should  be  submitted  to  a  referendum.  Indeed, 
the  action  of  council  is  usually  either  by  resolution  or  ordinance, 
although  it  may  act  by  motion  or  by-law  or  possibly  by  other 
form  of  procedure.  Great  difficulty  is  frequently  experienced  in 
determining  just  whether  a  particular  action  is  a  resolution  or 
an  ordinance.  In  determining  this  question  we  must  rely  gener- 
ally upon  the  form  of  the  statute  and  the  definition  there  pro- 
vided. 

The  evidence  in  this  case  shows  that  while  a  favorable  referen- 
dum vote  was  taken  upon  the  resolution,  that  a  referendum 
petition  has  been  duly  filed  under  an  ordinance  to  appropriate, 
has  been  received  by  the  proper  authorities  and  filed  with  the 
election  board,  and  will  be  voted  upon  at  the  next  election.  To 
permit  this  election  to  proceed  will  cause  only  a  few  months' 
delay,  and  considering  that  the  project  of  opening  this  street 
has  been  pending  in  the  municipality  since  1892,  and  has  never 
reached  the  court  until  in  this  present  proceeding,  although 
numerous  resolutions  &nd  ordinances  stood  for  years  unrepealed 
on  the  village  record,  it  would  seem  better  to  permit  the  election 
to  proceed  and  thus  test  the  desire  of  the  people  under  the  ref- 
erendum vote,  which  appears  to  be  taken  at  the  proper  stage 
on  the  municipal  legislation.  To  hold  otherwise  would  curtail 
rather  than  extend  the  right  of  referendum  which  has  been  ob- 
tained for  the  people  under  the  recent  amendment  to  the  Con- 
stitution and  the  legislation  had  thereunder,  which  should  be 
favored  rather  than  restricted. 

Judgment  will  therefore  be  entered  for  the  plaintiff  as  prayed 
in  the  petition. 

Gorman,  J.,  concurs;  Jones  (E.  H.),  P.  J.,  dissents  in  a  sepa- 
rate opinion. 

Jones  (E.  H.),  P.  J.,  dissenting. 

The  question  here  is  one  of  statutory  construction.  The  words 
"ordinance  or  other  measure"  found  in  Sections  4227-2  and 
4227-3,  G.  C,  include  the  resolution  which  we  all  agree  is  the 
first  step  in  a  proceeding  to  condemn  property  for  street  pur- 
I>06e8. 
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The  electors  of  the  city  of  Norwood  have  voted  on  the  resolu- 
tion adopted  by  council  as  the  first  legislative  action  in  the 
Crown  avenue  matter,  and  there  is  no  authority  in  law  for  a 
vote  on  the  ordinance  or  any  subsequent  measure  in  connection 
with  that  improvement.  On  the  contrary,  Section  4227-3,  G.  C, 
expressly  forbids  more  than  one  vote  and  that  on  the  *^  first  ordi- 
nance or  other  measure  required  to  be  passed,'* 

If  there  can  be  any  doubt  or  ombiguity  about  these  sections, 
4227-2  and  4227-3,  when  standing, ^lone,  it  is  removed  when  we 
study  their  language,  and  especially  that  of  the  latter  in  its 
application  to  the  initiative  provision  found  in  Section  4227-1. 
This  section  provides  for  an  initiative  petition  proposing  "an 
ordinance  or  other  measure"  to  be  submitted  for  approval  or 
rejection.    Section  4227-3  says  that — 

**the  provisions  of  this  act  shall  apply  only  to  the  first  ordinance 
or  other  measure  required  to  be  passed  and  not  to  any  subsequent 
ordinances  and  other  measures  relating  thereto." 


As  the  resolution  is  a  necessary  step  and  the  first  step  re- 
quired to  be  taken  in  a  street  matter  such  as  this,  it  follows  that 
it  alone  would  be  initiated,  and  it  only  submitted  to  the  voters ; 
and  that  after  it  was  successful  at  the  polls  all  other  necessary 
measures  would  follow  without  initiative  or  referendum. 

Under  the  law  as  construed  by  the  majority  opinion  however, 
the  matter  could  again  be  brought  before  the  voters  at  a  subse- 
quent election  by  a  referendum  vote  on  the  ordinance  notwith- 
standing the  fact  that  the  people  had  already  ordered  the  im- 
provement by  a  majority  vote.  In  my  opinion  this  is  what  the 
decision  in  this  case  leads  to,  and  I  am  quite  sure  such  is  not 
the  law,  and  that  in  a  proceeding  to  open  a  city  street  the  initia- 
tive and  referendum  provisions  of  our  code  only  operate  upon 
and  apply  to  the  preliminary  or  first  required  step,  viz.,  the 
resolution. 
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SURETY  RECOMPENSED  rOR  COSTS. 

Court  of  Appeals  for  Licking  County. 

Joseph  N.  Pugh,  as  Receiver  op  The  Homestead  Building  & 
Savinos  Co.,  v.  The  American  Bonding  Co. 

Decided,  March  Term,  ldl6. 

Successor  in  the  Trust  Bound  by  Agreement  Previously  Entered  Into 
by  Order  of  Court — Fund  Bound  for  Expenses  of  Surety. 

A  clause  In  a  contract  of  suretyship,  procured  by  order  of  court  by  a 
receiver,  wherein  It  was  agreed  that  the  surety  should  be  saved 
from  costs  and  expenses,  Is  binding  on  the  successor  of  said  re- 

*  celver  and  the  fund  in  his  hands  Is  liable  thereunder,  and  the  claim 
does  not  He  that  the  said  agreement  was  entered  Into  by  the  origi- 
nal receiver  in  his  individual  capacity. 

Kibler  &  Kibler,  for  plaintiff  in  error. 
Flory  &  Flory,  contra. 

HoucK,  J. 

This  cause  is  in  this  court  on  error.  It  is  sought  by  this  pro- 
ceeding to  reverse  the  judgment  of  the  common  pleas  court  ob- 
tained by  the  defendant  in  error,  the  plaintiff  below,  against  the 
plaintiff  in  error,  who  was  the  defendant  below. 

The  material  facts  in  this  case  necessary  to  determine  the  rights 
of  the  parties  hereto  are  as  follows :  George  P.  Webb^  the  then 
receiver  of  the  Homestead  Building  &  Savings  Company,  was  au- 
thorized by  the  court  by  whom  he  was  appointed  receiver  to 
bring  suit  and  attach  certain  property  reputed  to  belong  to  one 
Mary  J.  Lingafelter,  which  he  did,  and  gave  bond  with  the 
American  Bonding  Company  as  surety,  which  bond  was  issued 
to  him  on  his  written  application  and  contract  with  said  bond- 
ing company.  After  the  termination  of  said  suit  in  attachment, 
which  terminated  in  favor  of  Mary  J.  Lingafelter,  the  said 
Mary  J.  Lingafelter  brought  suit  against  the  plaintiff  in  error 
herein,  being  the  successor  of  the  said  George  P.  Webb,  as  re- 


COURT  OF  APPEALS.  45 


1916.]  Licking  C!ounty. 


ceiver  aforesaid,  the  said  George  P.  Webb  having  departed  this 
life,  and  the  American  Bonding  Company,  for  damages  grow- 
ing out  of  said  suit  in  attachment.  On  motion  made  to  the 
court  the  said  Mary  J.  Lingafelter  was  required  to  elect  which 
defendant  she  would  prosecute  said  suit  against,  and  she  elected 
to  prosecute  the  same  against  the  bonding  company.  The  suit 
terminated  in  favor  of  the  bonding  company.  The  American 
Bonding  Company  then  filed  an  intervening  petition  seeking  to 
recover  from  the  funds  in  the  hands  of  said  receiver  the  at- 
torney's fee  and  expenses  incurred  in  defending  said  suit.  The 
court  below  ordered  and  directed  the  receiver  to  allow  said 
claim  to  the  amount  of  $432.25,  with  interest.  To  this  order  and 
judgment  of  the  court  below  the  plaintiff  in  error  prosecutes  er- 
ror to  this  court  asking  a  reversal  of  said  judgment. 

Plaintiff  in  error  contends,  first,  that  the  contract  for  the 
bond  in  question  was  not  the  contract  of  Joseph  N.  Pugh,  re- 
ceiver, but  was  the  contract  of  George  P.  Webb,  as  receiver. 
Second,  that  the  agreement  to  indemnify  the  bonding  company 
against  litigation,  costs,  attorney  fees,  etc.,  was  upon  Webb  only, 
and  could  not  bind  the  funds  in  his  hands  as  such  receiver. 
Third,  that  there  was  no  liability  on  the  bond. 

It  is  earnestly  contended  by  counsel  for  plaintiff  in  error  that 
because  Webb,  as  receiver,  made  application  for  the  surety  bond 
in  question  that  any  agreement  made  by  him  and  any  liability 
incurred  thereby  does  not  bind  his  successor,  Joseph  N.  Pugh, 
as  receiver.  We  can  not  agree  with  counsel  in  this.  A  re- 
ceiver is  simply  the  creature  of  the  court,  and  acts  for  the 
court,  and  to  all  intents  and  purposes,  so  far  as  the  receivership  is 
concerned,  is  the  court  to  that  extent;  and  the  mere  fact  that 
a  receiver  dies,  or  resigns,  or  is  removed  by  the  court  and  a 
new  one  is  appointed,  in  no  way  lessens  the  legal  liability  of,  or 
in  any  way  affects  or  lessens  the  lawful  acts  done  by  his  predeces- 
sor under  authority  of  and  direction  of  the  court,  which  fully 
appears  in  the  instant  case.  The  claim  that  the  liability,  if  any 
exists,  is  a  personal  one  against  Webb,  and  does  not  bind  the 
funds  in  the  hands  of  the  receiver,  is  not  well  taken.  The 
surety  bond  in  question  was  secured  by  order  of  the  court.    The 
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application  and  contract  for  the  same  was  made  with  the  bond- 
ing company  by  Webb,  as  receiver,  and  in  the  interest  of  and 
for  the  benefit  of  the  trust  estate,  and  not  in  the  interest  of  or 
for  Webb  personally.  The  application  was  made  by  Webb  as 
receiver,  and  the  bond  was  issued  to  him  as  such,  and  his 
successor  and  the  trust  estate  is  bound  thereby  in  just  the  same 
degree  and  to  the  same  extent  as  if  Webb  had  continued  as 
such  receiver. 

An  examination  of  the  application  and  contract  made  by  the 
receiver,  Webb,  clearly  shows  an  express  contract  whereby  the 
receiver  agrees  to  save  the  bonding  company  from  any  dam- 
ages, costs,  etc.,  as  will  fully  appear  in  paragraph  four  of  said 
contract,  which  is  as  follows: 

**That  said  applicant  [Webb]  hereby  further  agrees  in  the 
event  of  a  failure  to  comply  with  any  or  all  of  the  covenants, 
conditions  and  agreements  hereinbefore  expressed,  to  substi- 
tute other  sureties  on  said  bond  within  fifteen  days  after  notice 
of  such  non-compliance  or  default  has  been  given  to  said  appli- 
cant, by  the  said  company.  Any  damages,  costs  or  expense 
which  said  company  may  sustain,  or  incur,  or  be  put  to,  includ- 
ing traveling  expenses,  costs  for  investigations,  court  costs  and 
lawyers'  fees,  in  obtaining  a  release  or  discharge  from  said 
bond  as  surety  thereon,  shall  be  borne  and  paid  by  said  applicant, 
when  and  as  said  company's  liability  for  the  same  shall  accrue. 


>i 


In  the  light  of  the  provisions,  conditions  and  terms  of  the 
said  contract  between  Webb,  as  receiver,  and  the  bonding  com- 
pany, and  the  law  governing  receivers,  their  rights  and  lia- 
bilities upon  contracts  made  in  the  interest  of  the  trusts  they 
represent  by  and  under  the  authority  and  direction  of  the 
court  appointing  them,  and  in  the  light  of  the  law  governing  the 
rights  of  principal  and  agent,  we  can  arrive  at  but  one  con- 
clusion, and  that  is  that  the  judgment  of  the  court  below  is 
right;  and  a  majority  of  the  court  being  of  that  opinion,  the 
judgment  of  the  court  of  common  pleas  is  affirmed. 

Shields,  J.,  concurs ;  Powixii,  J.,  dissents. 
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UABIUTY  OF  MUNiapALITY  FOR  INJURY  FROM  EXPLOSION 
OF  A  PEANUT  ROASTER  ON  THE  STREET. 

Ck>urt  of  Appeals  for  Licking  County. 

Edward  M.  0 'Grady  v.  City  op  Newark. 

Decided,  March  Term,  1916. 

Municipal  Corporations — Peanut  Roaster  Explodes  on  street — City 
Liable  for  Negligence  to  One  Injured  Thereby. 

A  cause  of  action  is  stated  by  a  petition  alleging  that  through  the  neg- 
ligence of  the  defendant  municipality  the  operation  was  permitted 
of  a  peanut  roaster  on  the  streets  of  eaid  city,  which  said  roaster 
exploded  and  a  part  thereof  struck  plaintiff  to  his  injury;  and 
where  there  is  evidence  tending  to  establish  the  truth  of  said 
allegation,  it  is  error  to  arrest  the  case  from  the  Jury  and  give 
Judgment  for  the  municipality. 

Frank  A.  Bolton,  for  plaintiflf. 
Ralph  Norpell,  City  Solicitor,  contra. 

Powell,  J. 

This  action  was  commenced  by  the  said  plaintiff,  who  is  now 
plaintiff  in  error,  to  recover  damages  from  the  defendant  for 
alleged  negligence  in  the  care  of  the  streets  and  public  square 
of  the  city  of  Newark,  in  that  the  city  allowed  upon  its  streets, 
and  near  the  public  square  of  said  city,  a  certain  peanut  roaster 
which,  on  the  31st  day  of  August,  1911,  exploded,  and  a  part  of 
which,  after  such  explosion,  struck  the  plaintiff,  to  his  injyry. 

The  petition,  by  proper  averments,  charges  negligenec  upon 
the  part  of  the  defendant  in  permitting  such  dangerous  imple- 
ment to  be  upon  the  streets  of  such  city,  and  charges  that  the 
city  is  liable  for  such  negligence. 

Issue  was  joined  by  answer  to  the  amended  petition  filed  in 
the  case,  in  which  the  defendant  admits  certain  averments  of  the 
petition ;  and  after  such  admission  denies  each  and  every  allega- 
tion contained  in  said  petition,  and  being  in  its  nature  a  general 
denial  of  the  material  averments  of  the  petition.    A  second  de- 


48  COURT  OP  APPEALS. 

O'Grady  v.  Newark.  [Vol.26  (N.S.) 

fense  is  set  out  in  which  it  is  claimed  that  the  plaintiff  made  a 
settlement  with  the  owners  of  the  peanut  roaster  for  damages 
received  by  reason  of  such  explosion.    To  this,  a  reply  is  filed. 

The  case  came  on  for  trial,  and  the  plaintiff's  evidence  was 
presented  to  the  jury,  when  a  motion  was  made  by  counsel  for  the 
defendant  to  direct  the  jury  to  return  a  verdict  in  its  favor, 
which  motion  was  sustained,  and  a  verdict  was  returned  accord- 
ingly. A  bill  of  exceptions  was  taken  embodying  all  the  testi- 
mony and  the  instructions  of  the  court,  and  the  case  was  brought 
into  this  court  for  review. 

Upon  examination  of  the  record,  this  court  is  of  the  opinion 
that  the  action  of  the  court  in  thus  directing  a  verdict  was  erro- 
neous; that  plaintiff's  amended  petition  sets  forth  a  cause  of 
action  in  his  favor  as  against  the  city;  that  there  are  sufl8oient 
averments  in  said  amended  petition  which,  if  found  to  be  true, 
would  entitle  him  to  a  verdict  at  the  hands  of  a  jury,  and  that 
the  court  erred  in  directing  a  verdict  in  favor  of  the  defendant. 
In  other  words,  the  court  is  of  the  opinion  that  there  is  sufScient 
evidence  shown  by  the  record  in  favor  of  the  plaintiff  to  entitle 
him  to  have  the  same  submitted  to  a  jury,  and  that  the  court 
should  have  overruled  the  motion  of  defendant  asking  that  a 
verdict  be  directed  in  its  favor.  For  this  reason,  the  judgment 
of  the  court  below  will  be  reversed,  and  the  case  reijianded  for 
a  new  trial. 

Shields,  J.,  and  Houck,  J.,  concur. 
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ENGIN£ER.  iOLLED  BY  PASSING  TRAIN  WHILE  OFF 

HIS  ENGINE. 

Court  of  Appeals  for  Hamilton  County. 

Virginia  M.  Planneby,  Administratrix,  v.  The  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

D^ided,  July  12,  1916. 

Negligence — Locomotive  Engineer  Not  a  Trespasser — When  Momen- 
tarily off  His  Engine  on  Another  Track — Duty  of  a  Railway  Com^ 
pany  Toward  One  on  Its  Track  Before  an  Approaching  Train, 

1.  A  locomotive  engineer,  who  leaves  his  engine  for  a  few  moments 

and  walks  a  short  distance  to  another  track  where  he  sits  down 
on  the  end  of  a  tie,  does  not  thereby  become  a  trespasser  upon  such 
other  track  nor  cease  to  be  acting  in  the  course  of  his  employment. 

2.  Railways  will  be  held  to  at  least  as  high  a  degree  of  care  in  the 

avoidance  of  injury  to  human  beings  as  in  the  case  of  live  stock 
trespassing  upon  their  right-of-way. 

3.  EiVidence  that  the  engineer  of  the  train,  which  killed  the  decedent 

while  running  at  very  high  speed,  failed  to  blow  his  whistle  as 
soon  as  he  discovered  the  decedent,  is  sufficient  to  send  the  case 
to  the  Jury. 

Sanford  A.  Headley  and  Charles  Sawyer,  for  plaintiff  in  error. 
Harmon,  Colston,  Ooldsmith  &  Hoadly,  contra. 

Gorman,  J. 

This  is  a  proceeding  to  reverse  a  judgment  of  the  Superior 
Conrt  of  Cincinnati.  At  the  close  of  all  the  evidence  offered  by 
the  plaintiff  and  defendant  below  the  court,  upon  a  motion  by  the 
defendant,  arrested  the  case  from  the  jury  and  instructed  a 
verdict  for  the  defendant.  It  is  claimed  that  the  court  erred 
in  so  doing. 

The  facts  brought  out  by  the  evidence  necessary  to  be  set  out 
in  order  to  show  error,  are  as  follows : 

Edward  Flannery  on  the  9th  of  November,  1913,  was  in  the 
employ  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company  as  an  engineer,  engaged  in  the  switching  of  cars 
in  the  company's  yards  at  Sbaronville  in  this  county.    About 


60  COURT  OP  APPEALS. 


Flannery,  Administratrix,  v.  Railway.      [Vol.  26  (N.S.) 


three  o'clock  in  the  afternoon,  while  he  was  engaged  in  switch- 
ing a  cut  of  cars  containing  some  interstate  cars,  his  engine 
passed  the  switch  from  the  siding  to  the  lead  track  and  Flannery 
climbed  oflf  the  engine,  walked  a  short  distance  east  from  his 
locomotive  and  sat  down  on  the  end  of  a  tie  on  the  westbound 
main  track,  at  a  point  within  the  yard  limits  of  the  defendant 
company.  There  was  a  conflict  of  evidence  as  to  whether  or  not 
he  threw  a  switch  before  he  sat  down.  While  sitting  on  the  end 
of  the  tie  on  the  westbound  main  track  he  was  struck  and  killed 
by  passenger  train  No.  19  from  Columbus,  which  was  an  hour 
and  a  half  late  and  running  at  a  speed  of  between  sixty  and 
eighty  miles  an  hour. 

The  defendant  company  has  a  double  main  track  through  the 
village  of  Sharonville — one  known  as  the  westbound  track  and 
the  other  as  the  eastbound  track.  The  Sharonville  yards  of  de- 
fendant company  are  located  along  the  west  side  of  these  two 
main  tracks,  extending  for  a  distance  of  a  mile  or  more.  There 
were  employed  in  and  about  the  yards,  at  the  time  Flannery  was 
killed,  about  one  hundred  and  fifty  men  who  frequently  used 
the  yard  tracks  and  also  the  main  tracks  in  crossing  and  re-cross- 
ing, during  all  hours  of  the  day,  while  engaged  in  their  occupa- 
tions as  employees  of  the  railroad  company.  There  was  no  speed 
limit  prescribed  by  rule  or  otherwise  for  trains  running  on  the 
main  tracks  alongside  of  the  yard.  There  was  no  rule  or  direc- 
tion given  to  engineers  running  through  the  yards  on  the  main 
tracks  to  keep  a  lookout  for  men  who  might  be  on  the  tracks 
within  the  yard  limits. 

Flannery,  from  the  position  where  he  was  sitting,  could  have 
seen  the  engineer  on  the  train  which  killed  him  at  a  point  at 
least  seven  hundred  feet  east  of  the  point  where  he  was  sitting. 
There  is  a  conflict  of  testimony  as  to  the  length  of  time  Flan- 
nery sat  on  the  track,  one  witness  testifying  that  he  sat  there  for 
a  minute,  and  another  that  he  sat  there  for  a  period  of  from  five 
to  eight  minutes.  The  testimony  is  undisputed  that  Flannery 
was  getting  up  off  the  track  when  he  was  struck  by  the  engine 
of  the  fast  train.  There  was  a  conflict  of  testimony  as  to  whether 
or  not  the  engineer  blew  his  whistle  before  he  struck  Flannery 
and  after  he  saw  him.    The  engineer  testified  that  he  did  not  see 
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Flannery  until  he  was  within  one  hundred  and  fifty  feet  of  him, 
and  that  he  then  did  everything  he  could  to  stop  his  train. 

The  evidence  discloses  that  the  engineer  could  have  seen  Flan- 
nery from  the  cab  of  the  engine  at  least  seven  hundred  feet  east 
of  the  point  where  Flannery  was  killed. 

The  deceased  left  a  widow  and  three  children,  and  the  action 
was  brought  for  their  benefit  under  the  statute  to  recover  for 
the  wrongful  death  of  the  husband  and  father. 

The  sole  question  submitted  to  this  court  is  whether  or  not  the 
trial  court  erred  in  arresting  the  case  from  the  jury. 

The  fact  that  the  decedent  was  engaged  in  interstate  com- 
merce, in  that  he  was  switching  cars  used  in  interstate  com- 
merce, brings  his  case  within  the  federal  employer's  liability  act, 
found  in  35  U.  S.  Statutes  at  Large,  page  65,  approved  April 
22,  1908.    Under  this  act  of  Congress : 

''Every  common  carrier  by  railroad  while  engaged  in  com- 
merce between  any  of  the  states  or  territories  *  *  *  or 
between  any  foreign  nation  or  nations,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case  of  the  death  of  such 
employee,  to  his  or  her  personal  representative,  for  the  benefit 
of  the  surviving  widow  or  husband,  and  children  of  such  em- 
ployee, and  if  none,  then  to  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officers,  agents  or  em- 
ployees of  such  carrier,''  etc. 

The  act  further  provides: 

*  *  That  in  all  actions  brought  against  any  such  common  carrier 
by  railroad  under  or  by  virtue  of  any  of  the  provisions  of  this 
act  to  recover  damages  for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his  death,  the  fact  that 
the  employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,^  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  negligence  attribu- 
table to  such  employee,"  etc. 

The  act  further  provides  that  in  an  action  to  recover  damages 
for  injuiry  or  death  of  an  employee — 
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''such  employee  shall  not  be  held  to  have  assumed  the  risks  of 
his  employment  in  any  case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employees.'* 

It  was  claimed  by  counsel  for  defendant  in  this  case  that, 
because  Flannery  was  a  trespasser  upon  the  railroad,  the  engi- 
neer of  the  train  which  killed  him  owed  him  no  duty  until  after 
he  saw  him,  and  that  inasmuch  as  the  testimony  shows  that  the 
engineer  did  everything  he  could  to  avoid  killing  Flannery  after 
he  saw  him,  no  liability  arose  against  the  defendant  company, 
and  that  the  court  was  warranted  in  arresting  the  case  from 
the  jury.  Counsel  for  defendant  do  not  claim  that  the  plaintiff 
was  precluded  from  recovery  if  Flannery,  the  deceased,  was 
guilty  of  contributory  negligence,  but  plant  their  defense 
squarely  upon  the  position  that  Flannery  was  a  trespasser,  and 
that  no  duty  was  owing  to  him  until  after  he  was  seen  by  the 
engineer  of  the  train  which  killed  him. 

In  the  case  of  Cincinnati  &  Zanesville  R.  B.  Co.  v.  Smith, 
22  0.  S.,  227,  the  Supreme  Court  says,  in  the  syllabus: 

*  *  The  servants  of  a  railroad  company,  in  operating  its  trains, 
are  bound  to  use  ordinary  care  to  avoid  injury  to  domestic 
animals  trespassing  on  the  railroad. 

**  Where  such  trespassing  animals  were  killed  by  a  train,  if 
the  servants  of  tlie  company  having  the  train  in  charge,  by  the 
exorcise  of  ordinary  care  and  with  due  regard  to  their  duties  for 
the  safety  of  the  persons  and  property  in  their  charge,  could 
Imvo  seen  such  animals  on  the  track  in  time  to  have  saved  them, 
it  was  their  duty  to  have  done  so,  and  for  their  negligence  in 
tins  respect,  where  the  owner  is  not  guilty  of  contributory  negli- 
gence, the  company  will  be  liable." 

This  is  a  leading  case,  not  only  in  this  state,  but  outside  of 
this  state,  upon  the  question  of  the  duty  owing  to  aniTnalg  tres- 
passinfr  on  a  railroad.  The  rule  laid  down  in  this  case  was  ap- 
proveil  by  the  Supreme  Court  in  the  case  of  L.  E.  &  TF.  R.  R. 
Co.  v,  Wok^fh  55  O.  S..  155,  at  page  159.  So  that  it  appears  to 
be  the  rule,  in  this  state  at  leasts  that  the  engineer  of  a  railroad 
company  does  owe  some  duty  to  trespassing  animals  before  he 
has  seen  the  animals. 
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If  this  be  a  sound  rule  to  apply  to  a  cow  or  horse  or  hog,  it 
would  seem  to  this  court  to  be  a  much  sounder  rule  to  apply  to 
a  human  being.  We  think  the  duty  rested  upon  the  engineer 
of  this  railroad  company  to  exercise  ordinary  care,  with  due 
regard  to  his  duties  for  the  safety  of  persons  or  property  in  his 
charge,  to  keep  a  lookout  for  persons  upon  the  track,  even  though 
they  were  trespassers  thereon. 

The  question  of  the  contributory  negligence  of  Flannery  in 
this  case  could  not  preclude  a  recovery  for  his  death,  because 
of  the  modification  of  the  rule  laid  down  in  22  0.  S.,  supra,  by 
the  act  of  Congress  which  enables  a  recovery  notwithstanding 
the  fact  of  contributory  negligence.  We  think  that  at  least  as 
great  care  and  duty  rests  upon  persons  operating  railroad  trains, 
to  avoid  injuring  or  killing  human  beings,  as  rests  upon  them 
to  avoid  killing  or  injuring  domestic  animals.  According  to 
the  claim  made  by  counsel  for  the  defendant  in  this  case,  the 
engineer  might  close  his  eyes  and  run  at  a  high  rate  of  speed 
along  his  track,  and  if  he  injured  or  killed  any  person  who  hap- 
pened to  be  a  trespasser  upon  the  railroad,  the  company  employ- 
ing him  would  not  be  liable.  Such  a  doctrine  is  shocking  to  our 
sense  of  justice.  The  evidence  in  this  case  discloses  that  if  the 
engineer  of  this  train  which  killed  Flannery  had  been  in  the 
exercise  of  ordinary  care  he  could  have  seen  Flannery  sitting 
upon  the  tie  at  least  seven  hundred  feet  east  of  the  point  where 
he  was  killed.  If  he  had  then  blown  the  whistle  or  had  slowed 
down  his  train,  or  attempted  to  stop  the  same,  the  probabilities 
are  that  Flannery  would  still  be  living  to  maintain  and  support 
his  wife  and  children.  The  evidence  discloses  that  Flannery 
required  but  a  very  small  f ractipn  of  a  minute,  perhaps  two  or 
three  seconds  more,  to  have  cleared  himself  from  the  track  before 
he  was  killed.  This  time  would  have  been  given  to  him  if  he 
had  been  warned,  or  if  the  train  had  slowed  down  to  a  speed 
of  twenty  miles  an  hour,  which  the  engineer  testified  could  have 
been  done  if  he  had  made  an  effort  at  a  point  four  or  five  hun- 
dred feet  east  of  the  point  where  Flannery  was  killed. 

Counsel  for  the  defendant  have  cited  several  cases  in  this  state 
to  the  effect  that  no  duty  is  owing  to  a  trespasser  upon  the  rail- 
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road  company's  right-of-way  until  after  the  trespasser  has  been 
seen,  and  then  the  only  duty  owing  to  him  is  to  use  ordinary 
care  not  to  kill  or  injure  him.  The  case  of  Erie  Railroad  Co.  v. 
McCormick,  69  0.  S.,  45,  at  page  53,  is  cited  in  support  of  the 
contention  of  counsel  for  defendant.  That  was  a  case  in  which 
the  '^last  chance"  doctrine  was  involved;  and  the  Kassen  case 
in  49  0.  S.  was  followed  by  the  court  in  69  0.  S.,  45.  The  case 
of  Railway  Company  v.  Workman,  66  0.  S.,  509,  is  also  cited 
in  support  of  their  contention.  The  case  of  Byrket  v.  L,  S.  & 
M  8.  Ry.  Co,,  10  C.C.(N.S.),  73,  is  also  cited,  and  the  third 
paragraph  of  the  syllabus,  to  the  effect  that — 

**A  railroad  company  owes  no  duty  to  an  employee  or  other 
person,  who  is  using  its  track  merely  as  a  convenient  path  of 
travel,  to  give  notice  by  bell  or  whistle  of  an  approaching  train," 
etc. 

We  have  read  this  case  through,  and  there  is  not  a  word  in  the 
opinion  of  the  eourt  to  support  the  third  paragraph  of  the  sylla- 
bus in  that  case.  There  has  been  no  provision  by  our  Legislature 
for  the  enunciation  of  a  syllabus  by  circuit  courts  of  this  state, 
and  therefore  any  purported  syllabus  by  a  circuit  court  can  not 
be  held  to  be  the  law  of  the  case  unless  it  be  known  that  the 
syllabus  was  prepared  and  promulgated  by  the  circuit  court 
itself.  The  decisions  of  the  circuit  court  are  to  be  found  in 
the  reported  opinions,  not  in  any  purported  syllabi,  unless  the 
syllabus  is  approved  and  announced  by  the  court  as  a  part  of  the 
opinion.  We  can  not  believe  that  any  court  would  support  the 
rule  laid  down  in  the  third  paragraph  of  the  syllabus  of  the 
case  just  cited. 

But  under  our  view  of  the  evidence  in  this  case  Flannery  was 
not  a  trespasser  upon  the  railroad.  Assuming  for  the  purposes 
of  this  case  that  he  was  not  actually  engaged  in  the  performance 
of  his  duties  at  the  time  he  was  killed,  he  had  a  right  neverthe- 
less to  be  upon  the  tracks  of  the  railroad  company  in  the  per- 
formance of  his  duty,  and  he  had  just  left  his  engine  temporar- 
ily and  walked  but  a  short  distance  therefrom  and  sat  down  upon 
a  tie  for  sone  purpose  unknown  to  the  court.  We  can  not  say 
that  he  was  at  the  time  not  in  the  course  of  his  employment. 
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In  our  opinion  he  was  still  in  the  course  of  his  employment  and 
in  the  employ  of  the  railroad  company,  although  not  actively 
in  the  performance  of  his  duty  at  the  instant  he  was  killed. 

Whatever  may  be  the  rule  in  Ohio  with  reference  to  liability 
of  the  defendant  company  arising  un^er  the  federal  employer's 
liability  act,  we  think  it  will  not  be  disputed  that  the  state 
t»)urts  in  the  trial  of  causes  involving  liability  under  this  act 
should  be  governed  by  the  rules  laid  down  by  the  federal  courts 
in  construing  the  act. 

There  was  in  this  case  evidence  tending  to  show  that  the  engi- 
neer did  not  blow  his  whistle  immediately  upon  discovering  Flan- 
nery.  Even  if  Plannery  was  a  trespasser  and  no  duty  was  owing 
to  him  until  he  was  discovered  by  the  engineer,  nevertheless  we 
think  this  item  of  evidence  was  sufficient  to  warrant  the  court  in 
sending  the  case  to  the  jury  to  determine  whether  or  not  there  was 
any  negligence  on  the  part  of  the  engineer  in  the  failure  to  blow 
the  whistle.  The  fact  whether  or  not  he  blew  the  whistle  at  a 
point  one  hundred  and  fifty  feet  or  more  away  from  Plannery, 
to  warn  him,  was  a  question  to  be  determined  by  the  jury  under 
all  the  evidence  in  the  case,  and  when  the  evidence  was  conflict- 
ing upon  this  point  we  think  it  was  error  for  the  court  to  arrest 
the  case  from  the  jury.  It  will  not  be  sufficient  to  say  that  even 
though  a  verdict  had  been  rendered  in  favor  of  the  plaintiff  the 
court  would  be  justified  in  setting  the  verdict  aside,  because, 
as  has  been  repeatedly  said  by  our  courts,  it  was  the  province  of 
the  jury  in  the  first  instance  to  pass  upon  the  facts  whether 
or  not  they  showed  culpable  negligence  entitling  the  plaintiff 
to  recover. 

It  was  held  in  the  case  of  C,  B.  J.  &  P.  By,  Co.  v.  Stepp,  164 
Fed.,  785,  that  it  is  a  question  for  the  jury,  where  the  evidence 
is  conflicting,  to  determine  whether  or  not  the  beU  was  ringing 
or  the  whistle  blown  by  the  engineer,  even  though  the  evidence 
which  tended  to  show  that  he  did  not  blow  the  whistle  or  ring 
the  bell  was  of  a  negative  character. 

In  the  case  of  Bailroad  Co,  v.  Cole,  214  Fed.,  948,  where  an 
employee  was  injured  who  negligently  remained  in  the  caboose 
when  he  should  have  gotten  out  and  gone  back  to  signal  the 
train,  the  court  held  that  while  at  common  law  the  negligence 
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of  the  employee  would  defeat  a  recovery,  nevertheless  under 
the  employer's  liability  act,  which  expressly  abrogates  the  rule 
with  reference  to  contributory  negligence,  or  negligence  of  the 
plaintiff,  the  plaintiff  was  entitled  to  have  his  case  go  to  the 
jury,  and  could  not  be  defeated  in  the  recovery  because  he  had 
been  guilty  of  contributory  negligence. 

As  was  said  in  the  case  of  Orand  Trunk  Railway  v.  Lindsay, 
201  Fed.,  836 : 

''It  is  only  when  plaintiff's  act  is  the  sole  cause,  when  defend- 
ant's act  is  no  part  of  the  causation,  that  defendant  is  free  from 
liability  under  the  act." 

The  evidence  in  this  case  discloses  that  the  train  which  killed 
Flannery  was  traveling  at  a  very  high  rate  of  speed,  and  we 
are  of  the  opinion  that  under  the  circumstances  of  this  case, 
considering  the  fact  that  the  Sharonville  yards  were  alongside 
of  this  main  track,  even  if  the  tracks  were  not  a  part  of  the 
yard,  it  was  a  question  for  the  jury  to  say,  whether  or  not  ordi- 
nary care  required  the  engineer  to  slackeii  liis  speed  in  running 
through  or  alongside  the  railroad  yards. 

For  the  reasons  stated  we  find  that  the  court  erred  in  arrest- 
ing this  case  from  the  jury  and  instructing  a  verdict  for  de- 
fendant. The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


COURT  OF  APPEALS.  57 


1916.]  Stark  County. 


JURISDICTION  ACQUIRED  THROUGH  MISTAKEN  ACTION 

OF  THE  DEFENDANT. 

Court  of  Appeals  for  Stark  County. 

A.  E.  Clippinger  v.  George  W.  Sturgeon  and  E.  G.  Sapfel. 

Decided,  February  Term,  1915. 

Jurisdiction — Where  Objected  to.  Objection  Should  he  Insisted  on  to 
the  End — Filing  of  Answer,  After  Buch  Objection  Has  been  Over- 
ruled, Equivalent  to  Entry  of  Appearance-^rror  in  Dismissing 
Cause. 

1.  A  party  desiring  to  insist  that  he  is  not  in  court  must  keep  out 

of  court  for  all  purposes  except  to  make  that  objection;  and  where 
he  does  not  do  that,  but  files  an  answer  and  when  trial  is  called 
appears  by  counsel,  but  fails  to  continue  to  challenge  the  jurisdic- 
tion of  the  court,  he  thereby  voluntarily  enters  his  appearance 
and  consents  to  the  exercise  of  jurisdiction  over  both  his  person 
and  the  subject-matter. 

2.  Some  evidence  having  been  oftered  in  such  a  case,  tending  to  sup- 

port the  allegations  of  the  petition,  it  is  error  to  grant  a  motion 
to  dismiss  on  the  ground  that  the  petition  is  not  supported  by 
evidence  and  the  court  is  without  jurisdiction. 

H.  H.  Emmons,  for  plaintiff  in  error. 
Metzger  &  Smith,  contra. 

HoucK,  J. 

This  cause  comes  into  this  court  on  error  from  the  common 
pleas  court  of  this  county.  The  parties  here  stand  in  the  same 
relation  to  each  other  as  in  the  court  below. 

Plaintiff  brought  suit  against  the  defendants  for  $5,000  dam- 
ages for  malicious  prosecution.  The  defendant  Sturgeon  re- 
sides in  Stark  county,  and  the  defendant  Saffel  resides  in 
Columbiana  county,  and  both  were  served  with  summons.  The 
defendant  Sturgeon  filed  a  motion  to  the  petition  asking  that 
certain  matters  therein  be  stricken  out,  and  the  court  sustained 
said  motion.  An  amended  petition  was  filed,  and  an  alias  sum- 
mons issued  to  the  sheriff  of  Columbiana  county,  Ohio,  for  the 
defendant  Saffel,  and  due  return  made  thiereon.  A  demurrer 
to  the  amended  petition  was  filed  by  the  defendant  Sturgeon,  and 
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the  same  was  heard  and  overruled.    Answer  was  then  filed  by 
Sturgeon. 
The  defendant  Saflfel  filed  the  following  motion: 

**Now  comes  the  defendant,  E.  6.  Saflfel,  and  appearing  for 
no  other  purpose,  and  especially  disclaiming  any  intention  to 
enter  his  appearance  in  this  case,  moves  to  set  aside  summons 
herein  issued  to  the  sheriff  of  Columbiana  county  and  served 
upon  him,  and  the  return  of  said  writ,  for  reason  that  he  is  a 
resident  of  Columbiana  county,  while  said  action  was  com- 
menced and  is  pending  in  Stark  county.  That  said  action  is 
not  such  an  action  as  the  statutes  of  Ohio  authorize  the  service 
of  summons  on  defendant  in  a  county  other  than  the  county  in 
which  said  action  is  pending." 

Said  motion  was  heard  and  overruled  and  exceptions  taken, 
and  thereupon  Saflfel  requested  and  was  granted  leave  to  plead, 
and  filed  his  answer  to  the  amended  petition,  setting  up  two 
defenses,  the  first  defense  being  that  before  making  the  affidavit 
in  which  he  charged  the  plaintiff  with  a  criminal  oflfense  that 
he  took  competent  legal  advice,  and  acted  upon  same;  •  •  • 
the  second  defense  being  in  substance  a  general  denial.  In  his 
answer,  Saflfel  neither  directly  or  indirectly  made  or  set  up  any 
defense,  or  in  any  way  questioned  or  challenged  the  jurisdic- 
tion of  the  court. 

Plaintiff  replied  to  the  answer,  and  the  cause  came  on  for 
trial  to  the  court  and  jury,  and  the  plaintiff  offered  his  testi- 
mony and  submitted  his  cause,  whereupon  the  defendant  Stur- 
geon moved  the  court  to  dismiss  the  case  as  to  him  because  the 
evidence  offered  by  plaintiff  was  insufficient  in  law  to  establish 
any  liability  on  the  part  of  Sturgeon,  and  that  the  plaintiff  had 
failed  in  his  proof  as  to  him.  The  court  sustained  the  motion, 
and  the  plaintiff  excepted. 

The  defendant  Saffel  then  filed  a  motion  asking  the  court  to 
dismiss  the  action  as  to  him  for  the  following  reasons :  that  no 
evidence  had  been  offered  that  would  make  him  liable  in  dam- 
ages; that  the  court  had  no  jurisdiction  of  the  subject-matter 
of  the  action,  or  of  the  person  of  defendant  Saffel.  The  court 
sustained  the  motion,  and  plaintiff  excepted. 

The  plaintiff  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  to  which  the  plaintiff  excepted.    To  the  overruling 
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of  said  motion  fcr  a  new  trial,  together  with  other  errors  claimed 
in  the  record,  the  plaintiff  in  error  prosecutes  error  to  this  court, 
and  seeks  a  reversal  of  the  judgment  of  the  court  below. 

We  have  examined  the  record,  transcript  and  files  here  pre- 
sented and  find  no  error  that  would  warrant  a  reversal  of  the 
court  below  as  to  the  defendant  George  W.  Sturgeon,  and  the 
judgment  of  the  common  pleas  court  as  to  George  W.  Sturgeon 
is  affirmed. 

But  how  stands  the  issue  as  between  plaintiff  and  defendant 
E.  G.  Saffel  ?  Summons  was  issued  and  served  on  him  in  Colum- 
biana county,  where  he  resides.  He  filed  a  motion  attacking  the 
jurisdiction  of  the  court,  and  it  was  heard  and  overruled.  He 
then  requested  and  was  granted  leave  to  file  an  answer,  and  did 
so.  He  plead  two  defenses  in  his  answer,  but  in  no  way  chal- 
lenged the  jurisdiction  of  the  court,  and  thereby  voluntarily 
entered  his  appearance  and  consented  to  the  jurisdiction  of  the 
court  over  the  subject-matter  of  the  action,  also  jurisdiction 
over  his  person. 

The  cause  came  on  for  trial,  and  he  appeared  and  participated 
in  the  proceedings,  or  at  least  was  there  by  counsel.  The  de- 
fendant embraced  his  first  opportunity  to  challenge  the  jurisdic- 
tion of  the  court  when  he  filed  the  motion  to  quash  the  service 
and  return  of  summons,  but  there  he  stopped,  and  did  not  con- 
tinue to  avail  himself  of  this  defense  when  the  motion  to  quash 
was  overruled  by  the  court.  He  asked  for  and  was  given  leave 
to  plead,  and  then  filed  his  answer  to  the  amended  petition,  and 
again  failed  to  take  advantage  of  the  opportunity  presented  of 
attacking  the  jurisdiction  of  the  court,  and  then  appeared  in 
the  trial  of  the  case. 

If  a  party  wishes  to  insist  upon  the  objection  that  he  is  not 
in  court  he  must  keep  out  for  all  purposes  except  to  make  that 
objection.  But  defendant  Saffel  did  not  do  this,  and  by  his  own 
acts  placed  himself  within  the  jurisdiction  of  the  court,  and  he  is 
jiow  in  no  position  to  complain. 

We  further  find  from  the  record  that  in  the  trial  of  the  case 
the  plaintiff  offered  some  evidence  that  would  tend  to  support 
the  allegations  of  his  petition  as  against  the  defendant  Saffel, 
and  the  court  should  have  submitted  it  to  the  jury. 
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We  have  exanimed  the  following  authorities,  rfhd  believe  they 
are  decisive  of  the  case  at  bar :  Allen  v.  Miller,  11  Ohio  State, 
379;  Mason  v.  Alexander,  44  Ohio  State,  330;  Long  v.  Newhouse, 
57  Ohio  State,  370. 

The  court  below  erred  in  rendering  judgment  in  favor  of  the 
defendant  E.  G.  Saffel,  and  said  judgment  is  hereby  reversed, 
and  the  cause  is  remanded  to  the  court  of  common  pleas  for  a 
new  trial  as  between  the  plaintiff  A.  E.  Clippinger  and  the  de- 
fendant E.  G.  SaffeL 

ShieliDS,  J.,  and  Powell,  J.,  concur. 


ERROR  IN  WITHDRAWING  A  WILL  CASE  FROM  THE  JURY. 

Court  of  Appeals  for  HamUton  County. 

Charles  W.  H.  Kammann  et  al  v.  Albert  August 
Kammann,  a  Wu)OWER,  et  al. 

Decided,  May  12»  1916. 

Wills— Procedure  for  Contest  of  Will— Motion  to  Direct  a  Verdict  for 
Defendants  Does  Not  Lie,  When— Trial  Judge  May  Not  Weigh  the 
Evidence  After  the  Presumption  of  Probate  Has  Been  Overcome, 

1.  Where,  in  a  will  contest,  there  is  evidence  offered  by  the  contestants 

which  overcomes  the  presumption  arising  from  the  probate  of  the 
will,  the  case  must  be  referred  to  the  Jury  for  determination  as  to 
the  weight  of  the  evidence,  and  the  granting,  under  such  circum- 
stances, of  a  motion  to  arrest  the  case  from  the  Jury  and  give 
Judgment  for  the  defendants  is  error. 

2.  In  the  opinion  of  a  majority  of  the  court  there  was  evidence  offered 

by  the  contestants  In  the  instant  case  sufficient  to  overcome  said 
presumption,  and  a  submission  of  the  case  to  the  Jury  was  there- 
fore required. 

Kinkead  &  Rogers  and  Wm.  Jerome  Ku-ertz,  for  plaintiffs  in 
error. 

Herrliiiger  &  Dixon  and  Lorbach  <&  Garver,  contra. 

Jones  (Oliver  B.),  J. 

Plaintiffs  in  error  in  this  proceeding  seek  to  reverse  the  judg- 
ment of  the  court  of  common  pleas  sustaining  the  will  of  Anna 
M.  Kammann,  deceased.    They  are  the  children  of  the  deceased 
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brother  of  the  testatrix,  and  by  the  terms  of  her  will  they  were 
excluded  from  participation  in  her  estate  which  with  the  ex- 
ception of  two  small  legacies  was  left  to  her  surviving  brother 
and  his  children. 

The  action  below  was  brought  under  the  statute  to  contest 
the  validity  of  this  will.  At  the  trial  of  the  cause  an  issue  was 
made  up  as  to  whether  or  not  the  writing  produced  was  the  last 
will  of  said  testatrix,  and  proponents  introduced  in  evidence  said 
will  and  the  order  of  the  probate  court  admitting  same  to  pro- 
bate, and  then  rested.  The  contestants  then  offered  evidence 
tending  to  show  that  the  testatrix  was  without  capacity  to  make 
a  rational  disposition  of  her  property.  At  the  conclusion  of  the 
evidence  offered  by  contestants,  the  trial  judge  on  motion  of 
the  proponents  directed  the  jury  to  return  a  verdict  finding 
that  the  will  presented  to  them  was  the  last  will  and  testament 
of  the  testatrix.  To  this  ruling  exception  was  duly  taken,  a  mo- 
tion to  set  aside  the  verdict  and  for  new  trial  filed,  which  was 
overruled,  and  judgment  was  entered  on  the  verdict,  to  all  of 
which  said  contestants  duly  excepted. 

The  question  to  be  here  determined  is  whether  the  trial  court 
erred  in  so  directing  a  verdict. 

The  laws  of  Ohio  provide  for  the  probate  of  a  will  in  the 
probate  court.  The  proceedings  there  are  ex  parte  (Bradford 
V.  Andrews,  20  0.  S.,  208,  222).  The  only  testimony  heard 
there  is  that  of  the  witnesses  to  the  will  and  such  other  witnesses 
as  may  be  desired  by  any  person  interested  in  having  the  will 
admitted  to  probate  (G.  C.  10516).  Xo  provision  is  made  for 
hearing  evidence  at  the  instance  of  a  person  opposed  to  the 
probate  of  the  will. 

While  an  appeal  can  be  taken  to  the  common  pleas  court  by 
a  person  aggrieved  in  case  of  the  refusal  to  admit  a  will  to  pro- 
bate (G.  C.  10532),  there  is  no  such  provision  wher^  the  will 
is  admitted  to  probate.  But  instead  a  special  proceeding  is 
provided  to  contest  a  will  after  it  has  been  admitted  to  probate, 
by  a  civil  action  in  the  common  pleas  court  of  the  county  in 
which  such  probate  was  had  (G.  C.  12079  to  12087).  This  ac- 
tion can  be  brought  by  any  person  interested  in  the  will,  and 
all  the  devisees,  legatees  and  heirs  of  the  testator  and  other 
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interested  persons  including  the  executor  or  administrator  must 
be  made  parties. 

When  a  petition  to  contest  a  will  is  filed  the  clerk  of  the 
common  pleas  court  certifies  that  fact  to  the  probate  court  where 
tlie  will  has  been  probated,  and  that  court  is  required  to  forth- 
with transmit  to  the  court  of  common  pleas  the  will,  testimony 
and  all  the  papers  relating  thereto,  together  with  a  copy  of  the 
order  of  probate,  all  duly  certified  (G.  C.  10534).  Thereupon 
further  proceedings  for  the  settlement  of  the  estate  under  the 
terms  of  the  will  are  suspended  until  tlie  final  judgment  is  had 
in  the  will  contest  when  a  copy  of  such  final  judgment  shall  be 
certified  to  the  probate  court  by  the  clerk  of  the  common  pleas 
court,  who  shall  also  return  to  such  probate  court  the  will  and 
other  papers  theretofore  transmitted  by  it. 

In  the  common  pleas  court  in  the  action  to  contest  a  will  an 
issue  must  be  made  up,  either  by  the  pleadings  or  by  order  of 
the  court,  whether  or  not  the  writing  produced  is  the  last  will 
of  the  testator.  This  issue  must  be  tried  by  a  jury.  And  the 
law  provides  that  the  verdict  shall  be  conclusive,  unless  a  new 
trial  be  granted  or  the  judgment  is  reversed  or  vacated  (G.  C. 
12082).  In  this  trial  it  is  provided  that  the  order  of  probate 
shall  be  prima  fiicie  evidence  of  the  due  attestation,  execution  and 
validity  of  the  will  (G.  C.  12083) .  It  will  be  observed  that  these 
two  sections,  12082  and  12083,  are  in  a  measure  inconsistent 
with  each  other. 

Provision  is  made  for  the  conduct  of  the  trial,  the  proponent 
or  party  sustaining  the  will  being  entitled  to  open  and  close 
both  the  evidence  and  the  argument.  But  in  opening  the  evi- 
dence he  must  merely  offer  the  will  and  its  probate  and  then 
rest.  The  contestant  then  offers  his  evidence,  and  then  the  re- 
butting evidence  may  be  offered  as  in  other  cases  (G.  C.  12085). 

A  consideration  of  all  these  provisions  shows  that  while  the 
statute  makes  its  probate  prima  fa>cie  evidence,  the  real  test  of 
the  due  attestation,  execution  and  validity  of  the  will  is  de- 
termined in  the  action  to  contest  it. 

The  order  of  probate  in  the  probate  court  before  an  action 
to  contest  the  will  has  been  filed  has  the  force  and  effect  of  a 
judgment,  but  it  is  practically  suspended  when  such  contest  is 
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filed,  and  is  superseded  by  the  final  judgment  in  the  contest  ease. 

The  contest  is  an  original  proceeding  connected  only  with 
the  probate  in  that  it  can  not  be  commenced  until  the  will  has 
been  probated,  for  the  reason  that  until  then  there  is  in  law  no 
will  to  contest.  It  is  however  in  the  nature  of  an  appeal  from 
the  order  of  probate,  and  in  such  contest  all  of  the  material 
facts  as  to  the  execution,  attestation  and  validity  of  the  will  are 
placed  in  issue  to  be  heard  and  determined  de  novo  with  full 
opportunity  for  both  sides  to  offer  evidence  and  argument  and 
without  reference  to  the  order  of  the  probate  court  in  admitting 
the  will  to  probate  except  that  the  burden  of  proof  is  thereby 
cast  upon  the  contestant  to  invalidate  the  will  (Haynes  v.  Haynes, 
33  0.  S.,  598). 

The  action  to  contest  a  will  is  denominated  in  the  statute  (6. 
C.  12079)  as  a  civil  action,  and  it  is  tried  in  the  same  manner 
and  subject  to  the  same  rules  as  other  civil  actions  except  as  to 
any  modifications  required  by  the  special  statutes  providing  for 
it,  found  in  Chapter  8,  Division  VII  of  Title  IV,  Greneral  Code. 
In  such  trial,  while  it  has  been  held  in  Walker  v.  Walker,  14  O. 
S.,  157,  that  the  provisions  of  G.  C.  12082,  requiring  a  jury  trial 
are  imperative,  and  in  Holt  v.  Lamb,  17  0.  S.,  374,  that  a  court 
can  not  proceed  by  mere  decree,  without  the  intervention  of  a 
jury,  in  Wagner  v.  Ziegler,  44  0.  S.,  65,  it  is  determined  that 
where  the  evidence  does  not  tend  to  prove  the  issue  on  the  part  of 
plaintiff  showing  improper  restraint  or  incapacity  of  the  decedent 
to  make  a  will,  the  court  has  power  at  the  conclusion  of  plaint- 
iff's testimony  to  direct  a  verdict  sustaining  the  will. 

The  so-called  ** scintilla  rule"  does  not  apply  to  it  in  full  force 
for  the  reason  that  the  prima  fa-cie  evidence  furnished  by  the 
order  of  probate  must  be  first  met  and  neutralized  by  suflScient 
evidence.  When  this  has  been  done  and  in  addition  to  the  quan- 
tum of  evidence  necessary  for  such  purpose  evidence  however 
slight  is  produced  tending  to  prove  the  facts  essential  to  plaint- 
iff's case,  then  the  motion  for  a  directed  verdict  in  favor  of  the 
defendants  can  not  be  properly  granted,  but  the  case  must  be 
submitted  to  the  jury  under  proper  instructions. 

In  other  words,  in  the  trial  of  a  will  contest  case  it  is  first 
necessary  for  the  contestant  to  produce  suflBcient  evidence  as  a 
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minimum  to  balance  that  furnished  by  the  order  of  probate  of 
the  will,  and  after  that  has  been  done  and  the  evidence  so  ad- 
duced by  him  not  only  fully  equalizes  the  prima  facie  case  made 
for  the  contestee  by  the  order  of  probate,  but  in  addition  to  that 
minimum  also  tends  to  prove  in  all  particulars  the  issues  re- 
C[uired  to  be  sustained  by  plaintiff,  then  upon  the  filing  of  a  mo- 
tion by  defendant  for  a  directed  verdict  sustaining  the  will  the 
court  must  apply  the  doctrine  laid  down  in  Ellis  v.  In^.  Co.,  4 
0.  S.,  628,  as  to  the  excess  evidence  required  beyond  the  minimum 
necessary  to  meet  the  order  of  probate,  and  treat  as  fully  proved 
all  that  such  evidence  in  any  degree  tends  to  prove,  and  take  as 
fully  established  every  fact  that  such  evidence  conduces  to  es- 
tablish and  all  reasonable  inferences  from  it.  The  court  is  not 
permitted  to  weigh  the  evidence  beyond  the  determination  of 
the  required  minimum,  because  it  is  the  right  of  the  plaintiflF  to 
have  its  weight  and  suflBciency  passed  upon  by  the  jury. 

Applying  these  principles,  upon  which  all  the  members  of 
the  court  are  in  accord,  to  the  case  here  under  consideration,  it  is 
the  opinion  of  the  majority  of  the  court  that  the  evidence  was 
suflScient  not  only  to  rebut  the  presumption  arising  from  the 
probate  of  the  will,  but  that  it  also  tended  to  prove  that  testa- 
trix was  so  lacking  in  mental  capacity  and  so  controlled  by  de- 
lusions that  she  was  unable  to  make  a  rational  choice  in  de- 
termining the  proper  objects  of  her  bounty  in  making  her  will, 
to  the  extent  that  she  was  not  possessed  of  testamentary  capacity 
at  the  time  of  its  execution  {Wadsworth  v.  Purdy,  12  C.C.[N. 
S.],  8),  and  that  the  trial  court  erred  in  granting  the  motion 
for  a  peremptory  instruction  {Wilder  v.  Taylor,  87  0.  S.,  520). 

Judge  Gorman,  however,  is  of  the  opinion  that  the  evidence  is 
not  suflScient  to  overcome  the  presumption  arising  from  the  pro- 
bate of  the  will  and  to  require  a  submission  of  the  case  to  the 
jury,  and  therefore  dissents  from  the  reversal  of  the  judgment. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Jones  (E.  H.),  P.  J.,  concurs;  Gorman,  J.,  dissents. 
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APPEAL  IN  THE  MATTER  OP  A  TOWNSHIP  DITCH. 

Court  of  Appeals  for  Licking  County. 

C.  S.  Davidson  v.  Allen  Frost  et  al. 

Decided,  March  Term,  1916. 

Ditch€8 — Time  for  Perfecting  an  Appeal — Where  Claims  for  Damages 
Have  Been  Rejected — Runs  from  the  Date  of  the  Order  of  Location 
— Section  6648.  . 

An  appeal  from  the  order  of  a  Joint  board  of  township  trustees,  re- 
jecting claims  on  account  of  land  taken  and  other  damages  on  ac- 
count of  the  construction  of  a  proposed  township  ditch,  should  be 
filed  within  eight  days  from  the  entering  of  the  order  locating  and 
establishing  said  ditch,  and  is  rendered  ineffective  by  conetruing 
the  time  for  perfecting  said  appeal  to  be  within  eight  days  from 
the  date  of  the  order  apportioning  the  construction  among  the  par- 
ties interested. 

L.  C.  Siillwell  and  J.  R.  Clutter,  for  plaintiffs  in  error. 
Martin  &  Martin,  J.  W.  Homer,  Prosecnting  Attorney,  and 
Fitzgibhons,  Montgomery  &  Black,  contra. 

Powell,  J. 

The  question  presented  by  the  record  in  this  case  is  whether 
or  not  an  appeal, was  properly  perfected  to  the  action  of  the  de- 
fendants, constituting  the  joint  board  of  trustees  for  Hilliar 
township,  Knox  county,  and  Hartford  township,  Licking  county, 
in  the  location  and  construction  of  a  township  ditch. 

The  record  discloses  that  the  said  defendants,  acting  as  such 
joint  board,  entered  an  order  for  the  construction  of  the  joint 
township  ditch  for  said  townships  on  the  17th  day  of  April,  1915 ; 
that  after  such  order  was  entered  an  adjournment  was  had  until 
the  24th  day  of  April,  1915,  on  which  date  a  hearing  was. had 
upon  claims  for  compensation  for  property  taken  and  damages 
which  would  be  sustained  by  the  construction  of  said  ditch ;  that 
at  said  meeting  of  April  24th,  the  olaims  of  the  plaintiffs  in 
error  for  compensation  and  damages  were  rejected  and  disal- 
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lowed.  That  afterwards,  on  the  17th  day  of  June,  1915,  at  a 
meeting  of  said  joint  board,  such  ditch  so  ordered  was  appor- 
tioned among  the  several  parties  liable  for  the  construction 
thereof  by  said  board;  and  that  afterwards,  within  eight  days, 
plaintiffs  attempted  to  appeal  from  the  order  of  the  joint  board 
of  trustees  by  giving  written  notice  and  filing  a  bond,  as  pro- 
vided by  the  statute. 

The  question  presented  is  whether  or  not  such  appeal  was  per- 
fected at  the  time  and  in  the  manner  prescribed  by  law. 

Jt  is  contended  on  the  part  of  the  defendants  in  error  that 
such  appeal  was  not  perfected  within  the  time  required  by  law, 
viz.,  within  eight  days  after  the  decision  of  the  trustees,  as  pro- 
vided by  Sections  6625  and  6648  of  the  General  Code.  The  laat 
named  section  applies  to  joint  township  ditches,  such  as  the  one 
under  consideration  in  this  case,  and  provides  that  such  appeals 
**  shall  be  taken  to  the  probate  court  of  the  county  in  a  like 
manner  as  heretofore  provided  in  this  chapter,"  the  provision 
referred  to  being  found  in  Section  5625.  It  is  provided  by  this 
section  that  a  person  interested  in  the  location  of  such  ditch, 
or  in  the  amount  of  compensation  and  damages  determined  upon 
by  the  trustees,  may  take  an  appeal  to  the  probate  court  of  the 
county  "by  giving  written  notice  thereof  to  the  clerk  of  the 
township  within  eight  days  after  the  decision  of  the  trustees, 
and  by  filing  with  the  clerk  a  bond  with  two  or  more  su£5cient 
sureties  conditioned  for  the  payment  of  all  costs  made  upon  the 
appeal  if  the  decision  of  the  trustees  is  sustained  in  the  probate 
court." 

It  is  not  contended  here  by  the  defendants  in  error  that  such 
notice  was  not  given  or  bond  filed,  but  it  is  claimed  that  they 
were  not  given  and  filed  within  eight  days  after  the  decision  of 
the  trustees.  It  is  admitted  that  such  notice  was  given  and  bond 
filed  within  eight  days  after  the  order  of  June  17,  1915,  appor- 
tioning the  construction  of  said  ditch  among  the  parties  inter- 
ested. 

Was  the  giving  of  the  notice  and  the  filing  of  the  bond  at  this 
date  sufficient  ?  We  think  not.  By  analogy  to  the  provisions  of 
the  statute  relative  to  appeal  from  the  proceedings  of  county 
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commissioners,  in  reference  to  county  ditches,  we  think  such 
notice  should  have  been  given  and  bond  filed  within  eight  days 
after  the  order  for  the  location  of  such  ditch  and  the  order  re- 
fusing compensation  and  damages  had  been  made. 

The  Supreme  Court  has  passed  upon  the  statutes  relating  to 
appeals  in  county  ditch  proceedings  in  the  case  of  Atley  v.  Com- 
missioners of  Clinton  County,  77  Ohio  State,  285.  It  is  there 
held  that  the  order  or  judgment  of  the  commissioners  contem- 
plated by  the  last  clause  of  Section  4461,  from  which  an  appeal 
may  be  taken  by  an  aggrieved  party,  is  the  order  or  judgment 
finally  determining  that  the  proposed  ditch  is  necessary  and  will 
be  conducive  to  the  public  health,  convenience  or  welfare,  and 
that  it  is  tlie  best  route,  and  also  determining  claims  for  dam- 
ages, if  any  are  made. 

That  is,  in  such  cases,  the  appeal  must  be  taken  within  the 
tim^  limited  after  the  order  or  decision  to  be  appealed  from  has 
been  made  by  the  commissioners. 

The  statutes  relating  to  appeal  from  the  proceedings  of  county 
commissioners  are  in  pari  materia  with  the  statutes  governing 
appeals  from  township  trustees.  The  limitation  in  cases  of  ditch 
proceedings  of  township  trustees  is  eight  days  from  the  entering 
of  such  order ;  and  as  there  are  only  two  orders  from  which  an 
appeal  is  allowed  in  township  ditch  matters,  such  notice  and 
bond  should  be  given  within  eight  days  from  the  entering  of  the 
last  order;  in  this  case,  the  order  relative  to  compensation  and 
damages. 

Under  this  construction,  such  appeal  should  have  been  taken 
within  eight  days  after  April  24,  1915.  This  was  not  done,  and 
the  appeal  was  properly  dismissed  on  motion  of  the  township 
trustees;  and  the  court  of  common  pleas  did  not  err  in  sustain- 
ing the  action  of  the  probate  court  in  dismissing  said  appeal. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 
Exceptions  may  be  noted. 

Shields,  J.,  and  Houck,  J.,  concur. 
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ABANDONM£NT  OF  EASEMENT  BY  RAILWAY 

COMPANY. 

Court  of  Appeals  for  Hamilton  County. 

Mary  Knepfle  et  al  v.  The  Cleveland,  Cincinnati,  Chicaoo 
&  St.  Louis  Railway  Company  ;  and  Zabum  Simonson  v. 
The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company. 

Decided,   July   12,   1916. 

Canal  Right-of-way  Acquired  hy  Railway — Plot  of  the  Canal  Land  Not 
Used  hy  the  Railway — Circumstances  Which  Are  Held  to  Show 
Intention  to  Abandon  its  Easement  Therein — Prescriptive  Rights 
also  Acquired  by  Adjacent  Owners  Who  Appropriated  the  Land  to 
Their  Own  Use. 

A  railway  company  appropriated  an  old  canal  bed  with  all  the  priYl- 
leges  and  appurtenances  of  whatever  nature  connected  therewith, 
which  included  a  basin  containing  about  ten  acres  of  land  thereto- 
fore used  in  turning  boats.  The  basin  was  not  needed  by  the  rail- 
way, and  in  time  dried  up,  and  was  continuously  farmed  by  the 
adjacent  owners  for  almost  fifty  years,  when  the  railway  asserted 
title  to  an  easement  therein,  and  caused  this  land  to  be  transferred 
to  its  name  for  taxation.  During  the  long  interval  the  railway 
had  been  required  to  fence  its  road,  and  in  doing  so  built  a  fence 
which  followed  the  line  of  the  railway  track,  and  did  not  include 
the  basin.  In  an  action  by  the  adjacent  owners,  whose  deeds 
covered  this  basin,  to  have  their  titles  quieted,  Held: 

That  the  railway  company  in  taking  over  the  right-of-way  of  the 
canal  company,  which  included  this  tract  of  land,  took  more  than 
it  needed  or  has  had  occasion  to  use,  and  by  its  acts  in  not  in- 
cluding this  land  with  its  own  property  for  taxation,  and  In 
placing  its  fence  as  it  did,  and  in  permitting  others  to  use  the  land 
without  hindrance,  evinced  an  intention  to  abandon  its  easement 
therein,  and  the  plaintiffs  are  entitled  to  a  decree  quieting  their 
title  as  against  such  easement 

Michael  Minges  and  Albert  A,  Oraef,  for  plaintiffs. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  contra. 
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Jones  (E.  H.),  P.  J. 

The  above  two  cases  come  into  this  court  on  appeal  from  the 
court  of  common  pleas,  and  by  agreement  were  heard  together, 
as  they  involve  the  same  questions,  and  the  same  evidence  is 
entirely  applicable  to  both.  , 

The  actions  are  brought  to  quiet  title  in  the  plaintiffs  as 
against  the  adverse  claim  of  the  defendant — in  the  Knepfle  case, 
to  5.11  acres  and  in  the  Simonson  case  4.23  acres  of  land.  The 
evidence  establishes  the  fact  that  this  land  in  controversy  was 
from  about  the  year  1838  to  1863  a  part  of  the  right-of-way  of 
the  Cincinnati  &  Whitewater  Canal  Company  and  was  covered 
by  the  waters  of  said  canal,  was  a  part  thereof,  and  was  used  by 
said  company  in  the  conduct  of  its  business,  principally  for  the 
p:urpose  of  turning  boats. 

On  July  1,  1863,  the  Cincinnati  &  Indiana  Railroad  Company 
determined  to  build  a  branch  railroad,  running  from  a  point 
where  its  main  line  road,  running  west  from  Cincinnati,  left  the 
bed  of  the  Cincinnati  &  Whitewater  canal  to  the  village  of  Har- 
rison; and  on  said  day  the  board  of  directors  of  said  railroad 
company  passed  a  resolution  which  in  effect  appropriated  all 
that  portion  of  the  Cincinnati  &  Whitewater  canal  commencing 
at  the  point  named,  which  has  since  been  known  as  Valley  Junc- 
tion ;  thence  following  the  line  of  the  canal  to  the  village  of  Har- 
rison, together  with  the  two  banks  and  basin  of  said  canal,  all 
its  locks,  gates,  aqueducts,  viaducts,  bridges,  mill  sites  and  privi- 
leges, water  power,  and  other  rights,  privileges  and  appurte- 
nances and  property  of  whatever  name  and  nature.  Later  there 
was  paid  to  the  Cincinnati  &  Whitewater  Canal  Company  the 
sum  of  $5,000  for  the-  property  so  conveyed  by  the  canal  com- 
pany to  it. 

Thereafter  on  January  1,  1877,  the  Cincinnati  &  Indiana  Rail- 
road Company  conveyed  to  the  Harrison  Branch  Railroad  Com- 
pany the  right-of-way  and  land  occupied  or  used  by  the  Har- 
rison Bratxch  Railroad  Company  for  a  railroad,  extending  from 
its  intersection  with  the  railroad  of  the  Cincinnati  &  Indiana 
Railroad  Company  at  Valley  Junction  to  the  village  of  Harrison, 
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together  with  all  privileges  and  appurtenances  to  the  same  be- 
Icnging,  etc. 

On  the  same  day  the  Harrison  Branch  Railroad  Company- 
leased  to  the  Cincinnati  &  Indiana  Railroad  Company  the  same 
property  for  a  term  of  ninety-nine  years,  renewable  forever. 

On  December  31,  1912,  the  Harrison  Branch  Railroad  Com- 
pany conveyed  all  its  property  to  the  present  defendant.  The 
property  conveyed  is  thus  described  in  the  deed : 

* '  The  railroad  of  the  grantor  company  extending  from  a  point 
of  connection  with  the  Cleveland,  Cincinnati,  Chicago  &  St. 
I'Ouis  Railway,  at  Valley  Junction  in  Hamilton  county,  Ohio, 
to  a  point  on  the  state  line  between  Indiana  and  Ohio  in  the 
village  of  Harrison  in  said  county ;  together  with  all  and  singu- 
lar the  properties  real  and  personal,  rights,  franchises,  interests 
and  estates  appertaining  to  or  used  in  connection  with  said  rail- 
road herein  conveyed  or  intended  so  to  be  (except  the  franchise 
to  be  a  corporation),  including  roadbeds,  superstructures,  rights 
of  way,  tracks,  bridges,  viaducts,  buildings,  structures,  fixtures 
and  appurtenances,  locomotives,  cars  and  other  rolling  stock, 
tools,  machinery  supplies,  materials  and  other  chattels  connected 
with,  appurtenant  to  or  used  in  connection  with  said  railroad  or 
belonging  to  or  possessed  by  the  grantor  company ;  and  all  prop- 
erty, real  or  personal,  wherever  situated,  or  interest  or  estate 
therein,  by  the  grantor  company  owned  or  possessed;  and  all 
rents,  issues,  profits,  tolls  and  other  income  of  said  railroad, 
properties,  rights,  franchises,  interests  and  estates;  together 
with  all  and  singular,  the  tenements,  hereditaments  and  appur- 
tenances of  said  railroad  and  properties,  and  the  reversion  or  re- 
versions, remainder  or  remainders." 

Plaintiffs,  Mary  Knepfle  and  others,  bought  the  farm  now 
occupied  by  them  under  a  description  which  makes  no  reference 
to  a  canal  right-of-way  or  a  railroad  right-of-way,  by  a  deed 
which  bears  date  May  22,  1897;  and  plaintiff  Simonson  bought 
the  farm  now  owned  by  him  by  deed  which  likewise  makes  no 
reference  to  the  right-of-way  either  of  the  railroad  or  canal  and 
which  was  dated  February  21,  1901.  The  boundaries  of  the 
farms  conveyed  by  these  deeds,  according  to  the  descriptions 
therein  contained,  included  the  tracts  of  land  involved  in  this 
controversy. 
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It  also  appears  from  the  testimony  that  in  1863,  at  the  time 
the  canal  company  sold  out  to  the  railroad  company  or  very 
soon  thereafter,  the  water  was  let  ont  of  the  canal;  that  for 
some  time  thereafter  the  property  in  question  (the  former  canal 
basin)  was  a  low,  wet  place  in  which  water  stood,  but  that  in 
course  of  time  it  became  dry  and  was  farmed  by  the  owners  of 
the  fee,  and  was  used  and  controlled  by  them  as  fully  and  in 
the  same  manner  as  they  used  and  occupied  the  rest  of  their 
respective  farms. 

In  1912,  at  the  time  of  the  transfer  to  the  defendant  from  the 
Harrison  Branch  Railroad  Company,  the  defendant  had  a  sur- 
vey and  plat  made  of  its  property,  and  the  same  was  duly  placed 
upon  record.  Thereafter,  upon  representations  made  by  the 
defendant  to  the  County  Auditor  of  Hamilton  County,  Ohio,  the 
property  in  dispute  was  removed  from  the  tax  duplicate  in  the 
names  of  the  plaintiffs,  and  they  thereupon  brought  these  suits 
to  quiet  the  titles  they  claim  to  hold  to  the  property  in  question, 
making  the  railroad  company  party  defendant  thereto.  The 
railroad  company  answered,  setting  up,  first,  that  it  owns  the 
property  in  question ;  and  second,  that  it  has  been  in  the  open, 
notorious  and  adverse  possession  of  it  for  more  than  twenty-one 
>'ears  last  past. 

Plaintiffs  base  their  right  to  have  their  titles  quieted  upon 
four  main  grounds:  first,  they  say  that  defendant  has  no  title 
lo  the  properties  in  question;  second,  that  the  plaintiffs  are 
purchasers  for  value  without  notice;  third,  that  the  acts  and 
conduct  of  the  canal  company  in  disposing  of  its  rights  to  the 
Cincinnati  &  Indiana  Railroad  Company,  predecessor  of  the  de- 
fendant, followed  by  the  failure  and  neglect  of  the  defendant 
and  its  predecessors  to  occupy  either  or  any  part  of  the  parcels 
of  land  in  question,  amounted  in  law  to  an  abandonment  of  its 
right ;  fourth,  they  claim  to  have  obtained  title  by  actual,  open, 
notorious,  continuous,  exclusive  and  adverse  possession  for  more 
than  twenty-one  years. 

According  to  the  view  that  this  court  takes  of  these  cases,  we 
deem  it  unnecessary  to  discuss  or  determine  the  first  two  con- 


72  COURT  OF  APPEALS. 


Knepfle  v.  Railway.  [VoL  2<  (N.&) 


tentions  of  the  plaintife.  The  defendant  only  claims  an  ease- 
ment in  this  land.  The  record  shows  beyond  question  that  the 
fee  of  this  land  has  always  been  in  the  plaintiffs  and  their  prede- 
cessors in  title.  Whether  when  plaintiffs  purchased  this  land 
(the  Knepfles  in  1897  and  Simonson  in  1901)  they  took  the 
title  with  record  notice  of  an  easement  therein  is  immaterial, 
if  from  an  examination  of  the  questions  of  abandonment  and  ad- 
verse possession  the  court  find  upon  the  issues  joined  in  this  ac- 
tion in  favor  of  the  plaintiffs  at  this  time.  Such  is  the  situation ; 
so  we  deem  it  unnecesary  to  enter  into  a  discussion  as  to  whether 
or  not  the  plaintiffs  were  purchasers  without  notice.  Upon  this 
point  we  simply  say  that  we  have  examined  this  record  rather 
carefully,  including  the  exhibits  which  are  made  a  part  there- 
of, and  can  not  recall  any  public  record  which  could  be  consid- 
ered notice,  nor  do  we  think  the  record  shows  any  physical  fact 
which  would  put  the  present  owners  upon  inquiry  or  be  notice 
to  them,  except  as  to  the  strip  enclosed  by  the  railroad  company 
and  necessarily  used  and  occupied  by  it  in  the  operation  of  its 
road. 

The  question  of  abandonment  must  be  determined  by  the 
facts  and  circumstances  peculiar  to  each  case. 

In  the  case  of  Junction  Railroad  Co.  v.  Ruggles,  7  0.  S.,  1, 
the  court  in  its  opinion  on  page  11,  says : 

**  Doubtless  a  right-of-way,  like  any  other  right  of  property, 
may  be  abandoned;  and  such  abandonment,  which  depends  on 
the  intention  of  the  owner,  may  be  inferred  from  the  lapse  of 
time  or  other  circumstances  indicative  of  an  intention  on  the 
part  of  the  grantee  to  abandon.*' 

The  same  principle  is  announced  in  Oarlick  v.  RnUroad  Com- 
pany, 67  0.  S.,  223.     On  page  235  of  the  opinion  the  court  says: 

**The  question  of  abandonment  is  eminently  one  of  intention.*' 

And  then  it  quotes  the  following  on  page  707  of  Washbtim's 
Easements  &  Servitude: 

* '  It  is  not  easy  to  define  in  all  cases  what  would  be  such  act 
if  abandonment  as  would  destroy  a  right  of  easement,  and  each 
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case  seems  to  be  a  matter  for  a  jury  to  determine.  But  nothing 
short  of  an  intention  to  so  abandon  the  right  would  operate  to 
that  effect,  unless  other  persons  have  been  led  by  such  acts  to 
treat  the  servient  estate  as  if  free  of  the  servitude,  and  the  same 
could  not  be  resumed  without  doing  injury  to  their  rights  in  re- 
spect to  the  same.  And  in  this  it  is  not  intended  to  embrace 
questions  which  may  arise  from  a  mere  non-user  of  an  ease- 
ment." 

In  this  connection  see  also:  Hatch  v.  Railroad  Co.,  18  0.  S., 
121. 

In  the  light  of  this  doctrine,  which  as  applied  to  this  case 
makes  the  claim  of  abandonment  depend  upon  the  intention  of 
the  railroad  company,  let  us  look  briefly  at  the  facts  as  here 
presented:  The  railroad  company  of  course  had  no  use  for  a 
canal  basin.  When  the  canal  was  abandoned  and  turned  over 
to  the  railroad  company  and  a  railroad  was  constructed  thereon 
operating  its  cars  by  steam,  the  canal  basin  as  such  was  aban- 
doned. Steam  was  substituted  for  the  mule,  and  wheeled  cars 
for  the  boat.  The  railroad  company  no  longer  needed  the 
basin.  And  from  1863  to  1912,  the  date  of  the  bringing  of  this 
action,  not  a  single  act  was  ever  performed  by  the  railroad  com- 
pany that  could  be  considered  as  an  act  of  ownership  with  ref- 
erence to  this  property.  The  owners  of  the  fee  occupied  the 
l?nd,  cultivated  it,  pastured  it,  gathered  the  crops  from  it,  en- 
closed it  with  fences  and,  as  said  before,  used  it  in  exactly  the 
same  manner  as  they  did  the  rest  of  their  farms.  A  few  years 
before  this  action  was  brought  the  plaintiffs  through  an  attorney 
ordered  the  defendant  to  build  a  fence  separating  its  right-of- 
way  from  this  land.  This  demand  was  made  under  the  provi- 
sion of  the  statute  which  requires  a  railroad  company  to  fence 
its  right-of-way,  and  was  complied  with  promptly  and  without 
any  protest  on  the  part  of  the  railroad  company. 

There  is  not  one  syllable  in  the  record  which  shows  that  the 
defendant  company,  or  its  grantors,  by  word  or  deed  for  over 
fifty  years  prior  to  the  commencement  of  this  action  ever  said  or 
did  anything  indicating  that  it  made  any  claim  to  the  property 
in  question.    It  was  the  action  of  the  railroad  company  in  hav- 
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ing  the  eoonty  auditor  remove  this  land  from  the  tax  daplicate 
in  the  names  of  the  plaintiffs  that  precipitated  this  law  soit  If 
instead  of  doing  that  the  railroad  company  had  sold  this  tract  of 
ground  to  the  Cincinnati,  Lawrencebnrg  &  Aoiora  Bailroad 
Ck>mpany,  whose  right-of-way  abuts  this  tract  of  ground  on  the 
north,  for  depot  purposes  or  for  switches  and  terminals,  then  it 
seems  to  us  that  the  case  would  be  covered  entirely  by  the  deci- 
sion of  our  Supreme  Court  in  Piatt  v.  Pennsylvajiia  Company, 
43  O.  S.,  228.  As  it  is,  counsel  for  plaintiffs  rely  upon  this  last 
cited  case,  while  their  adversaries  make  the  claim  that  it  has  no 
application  to  the  facts  in  the  case  at  bar.  We  are  inclined  to 
think,  however,  that  it  has  a  strong  bearing  upon  the  determi- 
nation of  the  question  here  presented.  The  Lake  Shore  Rail- 
road Co.  in  the  latter  case  had  appropriated  a  strip  of  ground 
one  hundred  feet  wide  for  its  right-of-way.  It  built  its  track, 
and  in  so  doing  used  only  fifty  feet,  which  it  maintained  as  its 
r'ght-of-way  for  over  twenty-one  years,  when  it  sold  to  the  Penn- 
sylvania Railroad  Company  twenty-five  feet  of  the  strip  origi- 
nally appropriated.  An  action  was  brought  by  Oliver,  the 
owner  of  ♦he  fee,  to  recover  damages,  wherein  it  was  held  that — 

**the  fact  that  it  became  evident  subsequently  to  an  appropria- 
tion that  the  company  had  appropriated  more  land  than  was 
necessary  for  its  use,  and  would  not  need  a  particular  specified 
part  of  the  strip  appropriated  for  any  purpose  for  which  the 
appropriation  was  made,  will  not  authorize  the  company  to  sell 
in  perpetuity  such  surplus  part  to  another  railroad  company. 
*  •  *  The  land  owner  is  not  authorized  to  recover  by  civil 
action  such  surplus  or  enjoin  the  operation  of  such  railroad 
thereon,  but  he  may  by  action  treat  the  transaction  as  an  aban- 
donment of  such  surplus  by  the  first  company  and  its  appropria- 
tion by  the  last  company,  and  recover  damages  as  upon  an  ap- 
propriation.'* 

The  reason  given  why  the  lessor  could  not  recover  the  land 
was  that  he  had  stood  by  and  seen  the  investment  by  the  Penn- 
sylvania Company  of  a  vast  amount  of  money,  before  complain- 
ing. 

We  think  that  in  so  far  as  it  was  held  by  the  Supreme  Court 
that  the  non-user  by  the  Lake  Shore  Company  for  so  many 
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years,  of  this  twenty-five-foot  strip,  showed  that  it  was  unnec- 
essary to  the  •peration  of  its  road  and  was  in  effect  an  abandon- 
ment of  the  same  by  it,  the  case  is  instnictive  here  and  furnishes 
authority  for  the  decision  reached  by  us  in  this  case,  viz.,  that 
the  non-user  of  this  land  for  practically  a  half  century  by  the 
defendant  and  its  predecessors  must  be  taken  as  a  manifesta- 
tion of  an  intention  to  abandon  the  same.  The  railroad  company 
when  it  took  over  the  right-of-way  of  the  canal  company  in  1863, 
in  taking  the  canal  basin  took  that  which  it  did  not  need  in  con- 
nection with  the  operation  of  its  road,  and  in  the  light  of  the 
evidence  in  this  case  as  briefly  reviewed  above  it  must  be  held 
to  have  abandoned  the  land  herein  involved,  or  its  easement 
therein,  long  before  this  action  was  commenced,  and  plaintiffs 
are  entitled  to  a  decree  quieting  the  title  in  them. 

This  determines  these  cases,  but  since  the  claim  of  title  by 
prescription  is  so  strongly  urged  and  fully  discussed  in  the 
briefs  on  both  sides,  it  is  well  to  say  that  we  are  strongly  in- 
clined to  the  opinion  that  the  claim  of  plaintiffs  in  this  regard  is 
established  and  sustained  by  the  evidence.  As  already  stated, 
the  predecessors  in  title  of  the  plaintiffs  shortly  after  the  water 
was  let  out  of  the  canal  reclaimed  the  basin  as  a  part  of  their 
respective  farms  and  used  it  continuously,  openly  and  notoriously, 
not  only  for  twenty-one  years  but  for  more  than  twice  that 
length  of  time  prior  to  the  beginning  of  this  action.  It  is  claimed 
by  the  defendant  that  this  occupancy  was  not  adverse.  It  is  true 
that  this  necessary  element  is  not  as  clearly  shown  by  the  evi- 
dence as  that  the  possession  was  open,  notorious  and  continuous, 
but  the  evidence  shows  that  for  more  than  twenty-one  years 
prior  to  any  assertion  of  this  kind  on  the  part  of  the  railroad 
company  the  then  owner  of  each  part  of  the  former  basin  dug  a 
well  on  his  respective  portion  and  has  ever  since  maintained  the 
same.  They  constructed  across  the  land — ^it  being  low-lying 
land — foot  bridges  by  means  of  which  they  and  other  residents 
of  the  vicinity  could  reach  a  railroad  station  near  by.  They 
ordered  the  railroad  company,  as  owners  of  adjoining  land  are 
empowered  to  do  under  the  statute,  to  build  fences  along  the 
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right-of-way  as  then  in  use.  They  connected  these  fences  in 
such  a  way  as  to  completely  enclose  the  land  in  controvert. 
They  paid  the  taxes  for  all  these  years.  And  in  this  connection 
it  is  worthy  of  mention  that  the  evidence  does  not  show  that  the 
railroad  company  at  any  time  included  this  property  in  its  state- 
ment or  return  for  taxation  required  under  Section  5422,  G.  C. 
It  is  fair  to  assume  that  no  return  was  made  by  the  railroad  com- 
pany of  this  land  or  of  its  easement  therein,  there  being  a  total 
absence  of  evidence  to  that  effect.  We  will  not  assume  that  this 
omission  was  an  attempt  deliberately  made  to  avoid  taxation  on 
this  land,  but  rather  believe  it  to  have  been  due  t6  the  fact  that 
the  company  had  abandoned  all  claim  to  the  land.  This  omission 
to  include  this  land  in  its  reports  to  the  tax  authorities  is  one 
of  the  strongest  indications  of  abandonment  that  the  evidence  or 
lack  of  evidence  presents,  and  should  have  been  included  in  the 
statement  of  facts  and  circumstances  supporting  the  plea  of 
abandonment. 

As  indicated  above,  we  are  not  as  clear  as  to  the  rights  of  the 
plaintiffs  under  the  daim  of  adverse  possession  as  under  that  of 
abandonment.  Our  position  is  quite  similar  to  that  of  the  cir- 
cuit court  of  this  county  in  the  case  of  Tivdor  Boiler  Mfg.  Co.  v. 
7.  E.  Greenwald  Co.,  5  C.C.(N.S.),  37.  That  case  involved  a 
right-of-way,  and  the  court  had  under  consideration  in  connec- 
tion therewith  the  subjects  of  abandonment  and  title  by  pre- 
scription. They  found  in  favor  of  the  Greenwald  Co.  on  both  of 
these  defenses,  but  that  the  stronger  defense  was  made  out  in 
favor  of  abandonment.    On  page  43  the  court  say: 

''On  this  issue  the  court  is  not  so  strong  in  its  conclusion  as 
on  the  issue  of  abandonment,  but  on  this,  too,  we  find  in  favor 
of  the  defendant. " 

That  sentence  expresses  the  attitude  of  this  court  in  the  in- 
stant case,  except  that  our  finding  is  for  the  plaintifliB. 

Every  act  of  ownership  or  dominion  over  this  property  for 
more  than  fifty  years  has  been  performed  by  the  plaintiffs,  and 
we  are  inclined  to  think  that  these  acts  of  dominion  and  owner- 
ship by  the  occupants  of  the  land,  taking  all  of  the  evidence  into 
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eonsideratioii,  were  adverse,  and  therefore  hold  that  the  plaintiflEs 
have  obtained  whatever  title  or  easement  the  defendant  or  its 
predecessors  may  have  had  in  this  canal  basin,  by  prescription. 
As  an  example  of  the  holding  of  the  Supreme  Court  in  regard 
to  the  principle  that  title  to  an  easement  may  be  acquired  by 
adverse  possession,  see  journal  entry  in  County  Commissioners 
V.  C,  H,  <fe  D.  R,  R.  Co.,  92  0.  S.,  513. 

Somewhere  in  the  record  it  is  said  that  the'action  of  the  county 
auditor,  taken  in  1912,  in  removing  this  land  from  the  tax  dupli- 
cate in  the  names  of  plaintiffs  and  transferring  it  to  the  defend- 
ant, was  taken  under  authority  of  Section  8821,  G.  C.  An  exami- 
nation >of  that  section  will  show  that  it  applies  only  to  land  actu- 
ally in  use  by  a  railroad  company,  and  it  therefore  furnishes  no 
authority  for  any  action  in  this  kind  of  a  case.  The  action  of 
the  railroad  company  in  making  the  application  for  the  transfer 
was  a  suflScient  assertion  of  claim  to  constitute  a  cloud  upon  the 
title  and  form  a  basis  for  this  action,  especially  in  view  of  the 
fact  that  the  application  was  granted  by  the  county  auditor  and 
the  transfer  was  made. 

For  the  reasons  above  stated  we  find  that  the  titles  of  the 
plaintiffs  should  be  quieted  as  prayed  for  in  their  respective  peti- 
tions. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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JURISDICTION  IN  THE  MATTER  OF  A  ROAD 

IMPROVEMENT. 

Court  of  Appeals  for  Morrow  County. 

George  C.  Gruber  v.  C.  F.  Osborn  et  al,  Gommissionebs  of 

Morrow  County. 

Decided,  1916. 

Roads — Whether  Requisite  Number  of  Land  Owners  Have  Petitioned 
for  a  Road  Improvement,  Determined  How — Part  of  Section  6929 
of  the  Oarrett  Law  Void  for  Uncertainty. 

Whether  county  commissioners  have  jurisdiction  under  the  Garrett 
law  to  proceed  with  a  road  improvement  is  to  be  determined  by 
the  provision  of  Section  6926  for  a  petition  by  "a  majority  of  the 
resident  owners  of  real  estate  situated  within  one  mile  of  the 
road,"  without  reference  to  a  provision  of  Section  6929  which 
eliminates  "land  owners  residing  within  a  municipality/'  the  said 
provision  of  Section  6929  being  void  for  uncertainty. 

Powell,  J. 

This  action  is  before  this  court  upon  a  motion  to  dissolve  a  tem- 
porary restraining  order  heretofore  allowed  in  the  court  of  com- 
mon pleas,  and  which  came  into  this  court  by  appeal  from  a  judg- 
ment of  the  court  of  common  pleas  making  said  injunction  per- 
petual. 

The  question  presented  arises  upon  the  statutes  relative  to  the 
construction  or  improvement  of  public  highways,  and  was  begun 
under  what  is  known  as  the  Garrett  law,  which  begins  with 
Section  6926  of  the  General  Code,  and  ends  with  Section  6956  of 
said  code.  The  particular  question  to  be  decided  is  as  to  whether 
or  not,  under  the  provisions  of  these  statutes,  the  commissionerB 
had  jurisdiction  to  order  the  improvement  prayed  for,  because 
the  petition  for  such  improvement  or  construction  was  not  signed 
by  a  majority  of  the  resident  owners  of  land  lying  within  one 
mile  of  the  proposed  road. 
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It  is  provided  by  Section  6926  that  when  a  majority  of  the  reed- 
dent  owners  of  real  estate  situated  within  one  mile  of  a  public 
road  present  a  petition  to  the  board  of  county  commissioners  ask- 
ing for  the  grading  and  improving  of  such  road,  they  shall  go 
upon  such  road  and  take  such  proceedings  as  are  provided  in 
said  statutes. 

The  particular  question  presented  in  this  case  arises  under  the 
latter  part  of  Section  6929  of  the  Qeneral  Code,  which  reads  as 
follows  : 

*  *  It  shall  not  be  necessary  in  determining  such  majority  peti- 
tioners to  count  land  owners  residing  within  a  municipality." 

The  question  arises  upon  this  state  of  facts,  to- wit :  that  there 
are  sixty-three  lots  of  land  to  be  assessed ;  that  there  are  nine 
non-resident  owners  who  can  not  be  counted  in  determining 
whether  a  majority  have  signed  the  petition;  that  fourteen  of 
the  remaining  tracts  are  owned  by  persons  living  within  a  mU' 
nicipality  and  more  than  one  mile  from  the  road  to  be  improved; 
that  the  total  number  of  signers  to  the  petition  is  twenty-two,  and 
that  the  fourteen  tracts  of  land  owned  by  persons  living  within 
a  municipality  are  not  counted  in  determining  whether  a  ma- 
jority have  signed  the  petition. 

It  is  contended  by  the  commissioners  that  the  owners  of  these 
fourteen  tracts  should  not  be  counted  by  reason  of  the  provision 
contained  in  Section  6929  above  mentioned,  and  that  twenty-two 
constitute  a  majority  of  the  land  owners  entitled  to  be  counted. 

The  plaintiff  in  the  action  seeks  to  enjoin  because  the  petition 
was  not  signed  by  a  majority  of  the  resident  owners  of  land  as 
provided  by  Section  6926.  If  the  petition  is  signed  by  a  majority, 
the  order  of  the  commissioners  establishing  such  road  was  prop- 
erly made.  If  it  was  not  signed  by  a  majority  of  the  resident 
land  owners,  then  the  court  was  without  jurisdiction  to  order 
said  improvement  to  be  made. 

Upon  examination  of  the  statutes  the  court  is  of  the  opinion 
that  the  two  sections  above  quoted  are  in  conflict;  that  Section 
6926  requires  that  a  majority  of  the  resident  owners  of  real  es- 
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tate  situated  within  one  mile  of  the  road  must  gign  the  petition  to 
give  the  commissioners  jurisdiction  under  said  statutes,  while  Sec- 
'tion  6929  provides  that  if  any  one  of  said  land  owners  resides 
within  a  municipality,  it  shall  not  be  necessary  that  he  be  counted 
in  determining  such  majority  petitioners. 

It  is  the  opinion  of  the  court  that  this  provision  of  Section  6929 
is  void  for  uncertainty ;  that  if  it  be  construed  to  be  mandatory, 
in  that  these  owners  residilig  within  a  municipality  shall  not  be 
counted,  then  a  new  rule  for  determining  majorities  is  establi^ed, 
which  is  in  conflict  with  the  generally  well  accepted  rule  for  the 
determination  of  a  majority.  If  it  is  not  mandatory,  but  dis- 
cretionary whether  they  shall  be  counted  or  not,  at  the  option  of 
the  commissioners,  then  it  would  be  in  violation  of  the  provisions 
of  the  Constitution  which  provide  that  all  laws  of  a  general  na- 
ture shall  operate  uniformly  throughout  the  state.  We  think 
that  if  such  provision  has  any  force  and  effect,  it  would  only  ap- 
ply to  such  municipalities  as  are  within  the  bounds  of  such  pro- 
posed road  improvement,  or  within  one  mile  of  either  side  of 
the  road  which  is  to  be  improved. 

With  this  construction  it  follows  that  in  either  event  the  peti- 
tion filed  in  this  case  is  insufficient.  It  does  not  have  a  majority 
of  the  resident  land  owners  within  such  improvement  district,  if 
such  resident  owners  residing  within  the  county  are  to  be  count- 
ed ;  nor  does  the  petition  show  that  the  resident  owners  who  re- 
side within  a  municipality  are  residents  of  a  municipality  within 
one  mile  on  either  side  of  such  proposed  road. 

For  these  reasons  the  court  is  of  the  opinion  that  the  commis- 
sioners were  without  jurisdiction  to  make  said  improvement ;  that 
the  injunction  was  properly  granted,  and  the  motion  to  dissolve 
the  same  will  be  overruled.    Exceptions  may  be  noted. 

Shields,  J.,  and  Houck,  J.,  concur. 
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VALIDITY  or  JUDGMENTS  AGAINST  EMPLOYERS  NOT 
COMPLYING  WITH  THE  COMPENSATION  ACT. 

Court  of  Appeals  for  Franklin  County. 

State  of  Ohio,  ex  rel,  v.  Percy  Fassio. 

Decided,  February  29,  1916. 

Workmen's  Compensation  Act — Construction  of  Section  27 — ^^on-Com- 
plying Employers  Properly  Within  Its  Proylslons — QuasWudicial 
Powers  of  the  Administrative  Board — Notice — Hearings — Right 
of  Trial  hy  Jury — Conclusiveness  of  the  Award — Provisions  for 
Furnishing  State's  Counsel  for  Enforcing  Judgments  and  Penalties. 

1.  The  constitutional  amendment  relating  to  workmen's  compensation 

l8  an  enabling  provision,  as  distinguished  from  a  limitation,  and 
should  be  liberally  construed.  Its  obvious  intent  Is  to  transfer 
the  subject  of  workmen's  compensation  to  an  administrative  board 
with  summary  powers,  and  the  power  to  enact  a  compulsory  law 
necessarily  Implies  power  to  make  It  effective. 

2.  The  provisions  of  Section  27  of  the  workmen's  compensation  act, 

authorizing  an  award  against  an  employer  who  has  failed  to  com- 
ply with  the  act  and.  In  case  of  his  refusal  to  pay,  that  an  ac- 
tion be  brought  In  the  name  of  the  state  for  the  benefit  of  the 
person  entitled  thereto  for  recovery  of  the  amount  of  the  award 
with  a  penalty  of  fifty  per  cent,  added.  Is  within  the  constitu- 
tional amendment  relating  to  compensation  acts. 

Edward  C,   Turner,  Attorney-General,  John  0.  Price  and 

Eugene  Carlin,  Special  Counsel,  Roieri  P.  Duncan,  Prosecuting 
Attorney,  and  WUliam  J.  Ford,  Assistant  Prosecuting  Attorney, 

for  plaintiff  in  error. 

Wilson  &  "Rector,  MicOhee,  Davis  &  Boulger,  J.  F.  Rogers, 

1\  J.  Keating  and  C,  M.  Voorhees,  contra. 

Allbead,  J. 

This  action  involves  the  constitutionality  of  Section  27  of  the 
workmen's  compensation  act  of  1913  (103  0.  L.,  72),  authorizing 
the  industrial  oommission  in  cases  where  the  employer  has 
failed  to  comply  with  the  ftct  upon  said  application  and  hearing 
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under  rules  to  be  prescribed,  to  make  an  award  of  compensation 
in  favor  of  an  employee  (or  his  dependents,  in  case  of  death) 
for  an  injury  not  purposely  self-inflicted,  occurring  in  the  course 
of  his  employment.  It  is  further  provided  that  the  award  shall 
constitute  a  liquidated  claim  for  damages  and  that  upon  failure, 
neglect  or  refusal  of  the  employer,  after  notice,  to  pay  such 
award,  an  action  may  be  brought  against  the  employer  in  the 
name  of  the  state  for  the  benefit  of  the  person  entitled  thereto 
for  the  amount  of  the  award  with  an  added  penalty  of  fifty 
per  centum. 

The  defendant,  Fassig,  was  an  employer  of  five  or  more  em- 
ployees and  had  failed  to  comply  with  the  provisions  of  the  work- 
men's  compensation  act. 

Pond,  for  whose  benefit  the  action  was  brought,  was  an  em- 
ployee, sustained  an  injury  in  the  course  of  his  employment,  and 
made  application  to  the  industrial  commission  to  fix  the  amount 
of  compensation  for  the  injury.  An  award  was  accordingly 
made,  and  upon  the  refusal  of  the  employer  to  pay,  suit  was 
brought  for  the  amount  of  the  award  with  penalty. 

The  court  below,  upon  motion,  rendered  judgment  upon  the 
pleadings  in  favor  of  the  defendant  upon  the  ground  that  Sec- 
tion 27  of  the  workmen's  compensation  act  was  unconstitutional. 

The  state  prosecutes  error. 

The  workmen's  compensation  act  rests  upon  the  following 
constitutional  amendment  (Article  II,  Section  .35)  adopted  in 
1912: 

"For  the  purpose  of  providing  compensation  to  workmen  and 
their  dependents,  for  death,  injuries,  or  occupational  disease, 
occasioned  in  the  course  of  such  workmen's  employment,  laws 
may  be  passed  establishing  a  state  fund  to  be  created  by  com- 
pulsory contribution  thereto  by  employers,  and  administered  by 
the  state  determining  the  terms  and  conditions  upon  which  pay- 
ment shall  be  made  therefrom,  and  taking  away  any  or  all  rights 
of  action  or  defenses  from  employees  and  employers ;  but  no  right 
of  action  shall  be  taken  away  from  any  employee  when  the  in- 
jury, disease  or  death  arises  from  failure  of  the  employer  to 
comply  with  any  lawful  requirement  for  the  protection  of  lives, 
health  and  safety  of  employees.    Laws  may  be  passed  establiah- 
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ing  a  board  which' may  be  empowered  to  classify  all  occupations, 
according  to  their  degree  of  hazard,  to  fix  rates  of  contribution 
to  such  fund  according  to  such  classification,  and  to  collect,  ad- 
minister and  distribute  such  fund,  and  to  determine  aU  rights 
and  claims  thereto." 

The  constitutional  amendment  is  an  enabling  provision,  as 
distinguished  from  a  limitation,  and  should  be  liberally  con- 
strued. 

Workmen's  compensation  acts  in  this  and  other  jurisdictions 
resting  upon  the  general  police  power,  w^re  found  to  be  some- 
what fettered  and  restricted  by  general  limitations  of  the  Con- 
stitution. 

The  amendment  under  consideration  was  obviously  intended 
to  transfer  the  subject  of  workmen's  compensation  to  an  admin- 
istrative board  with  summary  powers. 

The  details  of  construction  within  the  reasonable  scope  of  the 
amendment  was  necessarily  left  to  the  discretion  of  the  Legis- 
lature. 

The  following  statement  of  Bradbury,  C.  J.,  in  Huhhard  v. 
Brush,  61  0.  S.,  265,  in  respect  to  another  section  of  the  Con- 
stitution, is  appropriate  here : 

*  *  From  the  nature  of  its  objects,  and  the  brevity  required  of 
these  fundamental  instruments,  they  can  not  deal  in  definitions, 
but  can  lay  down  only  general  rules  and  employ  general  terms, 
leaving  questions  of  construction  to  the  appropriate  departments 
of  the  government. 
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The  purpose  of  the  workmen's  compensation  amendment  as 
well  as  of  the  act  adopted  thereunder  was  to  embrace  a  compre- 
hensive scheme  of  relief  for  all  occupational  accidents,  and  not 
merely  for  those  founded  upon  negligence.  The  amendment 
authorized  a  compulsory  measure.  The  power  to  enact  a  ''com- 
pulsory" law  necessarily  implies  the  power  to  make  the  act 
effective.  This  is  the  sum  and  substance  of  the  great  opinion  of 
Chief  Justice  Marshall  in  McCollough  v.  Maryland,  4  Wheaton 
(U.  S.),  316. 

Section  26  of  the  compensation  act  authorizes  the  employee 
to  bring  an  action  against  the  employer  for  injuries  sustained  by 
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the  employer's  negligence  or  default,  but  does  not  provide  a 
remedy  for  cases  of  purely  accidental  injuries. 

Section  27  of  the  workmen's  compensation  act  follows  the  gen- 
eral scheme  and  gives  relief  to  employees  for  all  accidental  in- 
juries arising  in  the  course  of  employment. 

The  provisions  of  Section  27  are,  therefore,  reasonably  neces- 
sary to  make  the  act  complete. 

Section  27  of  the  workmen's  compensation  act  charges  the  non- 
complying  employer  with  the  amount  the  employee  would  have 
been  entitled  to  receive  under  the  regular  system  of  workmen's 
compensation  in  case  the  law  had  been  complied  with.  This 
liability  is  in  the  nature  of  a  penalty  and  may  be  sustained  as  a 
liability  created  by  statute. 

It  was  the  legal  duty  of  the  employer  to  protect  his  employees 
under  the  workmen's  compensation  act.  The  liability  of  non- 
complying  employers  prescribed  in  Section  27  is  within  the  scope 
of  the  powers  implied  in  the  workmen's  compensation  amend- 
ment and  founded  upon  sound  principles  of  justice. 

This  doctrine  is  well  stated  in  Railroad  Company  v.  Sullivan, 
32  O.  S.,  page  159,  involving  the  statutory  obligation  of  railroad 
companies  to  light  their  tracks  within  municipal  corporations. 

Judge  Scott  in  the  opinion  says : 

*'And  if  such  a  duty  can  constitutionally  be  imposed  on  a 
railroad  company,  its  performance  may  be  secured  by  necessary 
sanctions.  And,  certainly,  no  milder  sanction  could  be  eflfective, 
to  secure  the  performance  of  the  duty  imposed,  than  that  which 
authorized  the  performance  of  the  duty  required,  by  the  munici- 
pality, at  the  expense  of  the  delinquent  railroad  company." 

Statutes  providing  for  double  and  even  treble  damages  in  favor 
of  the  injured  party,  and  against  the  party  in  default  have  been 
upheld.  Jansen  v.  Railway  Company,  35  L.  E.  A.  (N.  S.),  1015, 
and  cases  cited. 

It  is  urged  that  Section  27  does  not  seek  to  compel  a  contri- 
bution to  the  state  fund,  but  amounts  to  a  liquidation  of  dam- 
ages between  employer  and  employee.  But  a  statute  should  not 
be  held  unconstitutional  merely  because  of  its  form,    A  court 
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should  look  as  well  to  its  substance  and  effect.  It  would  seem 
reasonable  that  some  relief  be  afforded  the  employee  of  the  non- 
complying  employer,  and  that  such  relief  could  not  with  justice 
be  paid  out  of  funds  contributed  by  other  employers.  It  would 
be  rational  to  require  such  non-complying  employers  to  con- 
tribute the  amount  required.  This  is  the  effect  of  Section  27,  al- 
though the  process  is  more  direct. 

It  is  also  urged  that  the  board  of  awards  by  Section  27  exer- 
cises judicial  power. 

The  creation  of  administrative  boards  having  gu(M{- judicial 
duties  is  not  unfamiliar.  Commissioners  of  counties  and  trustees 
of  townships  have  jurisdiction  in  ditch  and  road  cases,  and 
county  auditors  in  matters  of  taxation.  The  fact  that  actions 
in  review  or  on  appeal  are  provided,  meet  the  constitutional 
requirements.    Taylor  v.  Crawford,  72  0.  S.,  560. 

But  even  if  it  is  necessary  to  make  the  award  of  the  industrial 
commission  valid,  that  there  be  a  provision  for  notice  to  the  em- 
ployer and  an  opportunity  to  be  heard,  we  think  both  notice  and 
a  hearing  are  fairly  inferred,  if  not  expressly  provided,  in  Sec- 
tion 27.  The  employee  is  required  to  file  an  application  which 
**the  board  shall  hear  and  determine."  To  **hear  and  deter- 
mine" implies  procedure  according  to  the  rules  of  courts  of 
equity.  **  Words  and  Phrases"  sub  nom.  ** Hearing."  Where  a 
proceeding  of  this  character  is  prescribed  by  statute,  the  infer- 
ence is  that  the  hearing  is  inter  partes  and*  not  ex  parte.  To 
hear  and  determine  the  application  of  the  employees  would 
under  Section  27  involve  a  hearing  in  which  the  interested  em- 
ployer is  brought  in  and  given  an  opportunity  to  be  heard. 

If  there  be  any  doubt  in  respect  to  the  intention  of  the  Legis- 
lature in  this  respect,  it  is  dispelled  by  the  following  provisions 
in  Section  27: 


"And  the  state  liability  board  of  awards  shall  adopt  and  pub- 
lish rules  and  regulations  governing  the  procedure  before  the 
board  provided  in  this  section,  and  shall  preserve  forms  of  no- 
tices and  the  mode  and  manner  of  serving  the  same  in  all  claims 
for  compensation  arising  under  this  section." 
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The  f undamentalB  being  provided  for  by  statute,  matters  of 
form  and  detail  may  be  delegated  to  the  conmiission. 

The  pleadings  are  silent  as  to  whether  notice  was  given,  but 
regularity  is  presumed,  and  in  the  absence  of  a  showing  to  the 
contrary,  we  are  bound  to  assume  that  notice  was  given  and  a 
hearing  had  in  accordance  with  the  statute. 

The  industrial  commission,  however,  acts  as  an  executive  board 
rather  than  as  a  guo^i-judicial  tribunal.  Their  powers  are  con- 
ferred under  authority  of  Article  II,  Section  35,  of  the  Consti- 
tution. 

It  was  competent  for  the  Legislature  under  constitutional  au- 
thority to  transfer  the  subject  of  workmen's  compensation  to  the 

administrative  department.    See  Fairview  v.  Oiffee,  73  O.  S., 
183 ;  County  of  Miami  v.  City  of  Dayton,  92  0.  S.  (Ohio  L.  Rep., 

Feb.  7,  1916) ;  State,  ex  rel,  v.  Creamer,  85  0.  S.,  349. 

The  constitutional  amendment  expressly  authorizes  and  the 
workmen's  compensation  act  expressly  confers  upon  the  indus- 
trial commission  power  to  determine  all  rights  of  claimants  to  the 
state  fund,  and  to  fix  the  rates  of  contribution  thereto.  There  is 
LO  question  as  to  the  power  over  employers  who  comply  with  the 
act.  As  to  such  employers  and  their  employees,  the  constitu- 
tional authority  is  ample  and  the  act  is  admittedly  valid. 

It  would  be  unreasonable  and  illogical  to  confine  this  power 
to  the  willing  and  let  the  unwilling  go  **scot  free." 

It  is  true  that  the  annual  contribution  to  the  state  fund  might 
be  directly  enforced  by  penalties.  The  Legislature  is  not,  how- 
ever, confined  to  that  remedy,  but  has  a  wider  discretion. 

It  is  also  contended  that  Section  27  is  repugnant  to  the  con- 
stitutional provision  guaranteeing  the  right  of  trial  by  jury. 

There  is  no  denial  in  the  act  of  the  right  of  trial  by  jury- 
The  proceeding  against  the  employer  is  required  to  be  brought 
in  a  court  of  general  jurisdiction  in  which  a  jury  trial  can  be 
had  as  to  every  basic  fact  except  the  amount  of  the  award. 
Keckner  v.  Warner,  22  0.  S.,  275. 

The  provision  making  the  award  in  favor  of  the  employee  the 
measure  of  recovery  in  the  action  against  the  non-complying  em- 
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ployer  is  not  in  conflict  with  the  right  to  a  jury  trial.  The  rem- 
edy prescribed  in  Section  27  is  not  a  mere  extension  of  the 
common  law  action  involving  employer's  liability.    The  action 

ih  founded  upon  an  entirely  different  basis.  It  is  a  statutory 
action  and  arises  out  of  the  workmen's  compensation  amendment 
and  act.  The  statute  may  properly  prescribe  the  liability  and 
the  measure  of  recovery.  Railroad  Co.  v.  Cook,  39  0.  S.,  265; 
Commissuyners  v.  Church,  62  0.  S.,  318. 

The  right  of  trial  by  jury  is  a  favored  right,  but  does  not 
prevail  over  the  workmen's  compensation  provision  expressly 
committing  the  subject-matter  to  an  administrative  board  with 
power  to  make  awards  upon  claims  of  injured  workmen. 

We  should  not  overlook  the  force  and  effect  of  the  amendment 
and  treat  the  subject  merely  under  the  police  powers. 

Our  duty  is  to  consider  the  old  law,  the  mischief  and  the 
remedy,  and  interpret  the  Constitution  broadly  to  accomplish  the 
manifest  purpose  of  the  amendment. 

Amendments  plainly  remedial  should  not  be  held  merely 
declaratory  of  existing  laws. 

It  is  contended  that  the  Attorney-General  and  the  prosecuting 
attorneys  are  not  authorized  to  bring  suit  or  prosecute  the  claims 
of  individual  workmen  against  individual  employers. 

The  duties  of  the  Attorney-General  and  prosecuting  attorneys 
are  left  largely  to  the  discretion  of  the  Legislature,  and  we  can 
conceive  of  no  constitutional  reason  why  the  Attorney-General 
and  prosecuting  attorney  may  not,  in  cases  where  the  employers 
fail  to  comply  with  the  provisions  of  the  workmen's  compensa- 
tion act,  be  authorized  to  prosecute  action  and  thereby  enforce 
the  workmen's  compensation  act. 

The  conclusiveness  of  the  award,  the  added  penalty  and  the 
furnishing  of  the  state's  counsel,  do  not  violate  the  equal  pro- 
tcjction  provision  of  the  Constitution,  in  view  of  the  nature  of 
the  remedy  and  the  purpose  to  be  accomplished. 

The  workmen's  compensation  amendment  and  act  are  based 
upon  the  general  welfare,  as  are  all  the  employers'  liability 
statutes. 
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For  more  than  thirty  years  there  has  been  progressive  legis- 
lation regulating  employer's  liability  and  the  constitutional 
power  to  enact  reasonable  laws  to  better  the  condition  of  em- 
ployees and  to  provide  for  their  safety  and  welfare,  has  not  been 
seriously  doubted.  The  general  police  power  has  now  been 
augmented  by  a  constitutional  amendment  expressly  providing 
for  workmen's  compensation. 

The  cases  holding  that  allowances  of  attorneys'  fees  and  pen- 
alties in  favor  of  the  plaintiff  in  civil  cases  are  in  violation  of 
the  equal  protection  provision  of  the  Constitution,  involved  no 
question  of  public  policy  behind  the  enforcement  of  the  civil 
liability.  See  Jensen  v.  Railway  Company,  supra,  and  cases 
cited. 

Counsel  for  the  defendant  have  presented  able  and  exhaust- 
ive briefs.  Many  cases  have  been  cited  and  reviewed.  The 
questions  are  new  and  not  free  from  doubt. 

Legislative  acts  are  not  however  to  be  declared*  void  unless 
clearly  repugnant  to  the  Constitution.  State,  ex  rel,  v.  Creamer, 
supra;  Board  of  Health  v.  City  of  OreenvUle,  86  O.  S.,  1. 

We  have  reached  the  conclusioh  that  Section  27  of  the  work- 
men's  compensation  act  is  not  so  clearly  repugnant  to  the  Con- 
stitution as  to  justify  us  in  holding  it  invalid. 

The  judgment  of  the  court  of  common  pleas  is,  therefore,  re- 
versed and  cause  remanded  with  instructions  to  overrule  the 
motion  for  judgment  on  the  pleadings  and  for  further  proceed- 
ings. 

Fernedino,  J.,  and  Kunklb,  J.,  concur. 
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ADMINISTRATION  Or  PROPERTY  IN  THE  NAME  OE  A  BRANCH 

OF  A  FRATERNAL  ORGANIZATION. 

Ck>urt  of  Appeals  for  Hamilton  (bounty. 

Della  Pabks  v.  The  Qrand  Fountain  op  the  United  Obdsb 
OF  True  Reformers  and  The  REFORBiERs  Mercan- 
tile &  Industrial  Association. 

Decided,  April  24,  1916. 

Mutual  Benefit  Societies — Property  in  the  Name  of  a  Branch  Organiza- 
tion Subject  to  Olaima  of  Beneficiariea  of  the  Parent  Society,  When, 

Where  a  aubsldiary  body  is  officered  by  the  same  officers  as  those  who 
control  and  dominate  the  parent  body,  and  has  as  its  purpose  the 
rendering  of  assistance  to  the  parent  body,  and  its  purpose  and 
character  has  always  been  so  understood  by  all  the  members  of 
the  parent  body  and  has  always  been  so  declared  and  those  who 
became  members  of  the  parent  organization  did  so  in  the  belief 
that  it  embraced  this  subsidiary  property  in  the  hands  of  a  re- 
ceiyer  and  standing  In  the  name  of  the  subsidiary  will  be  ad- 
ministered for  the  benefit  of  the  parent  body. 

WilUam  C,  Lambert,  for  plaintiff. 

Chas,  Broadwell  and  Johnson  &  Levy,  contra. 

Jones  (E.  H.),  P.  J. 

The  petition  in  this  case  avers  that  the  Qrand  Fountain  of  the 
United  Order  of  True  Reformers  is  a  corporation  under  the 
laws  of  Virginia,  and  that  the  other  defendant,  the  Reformers 
Mercantile  &  Industrial  Association,  is  also  a  corporation  under 
the  laws  of  Virginia  and  is  an  allied  or  subsidiary  corporation, 
being  under  the  control  and  management  of  the  Grand  Foun- 
tain of  the  United  Order  of  True  B-eformers ;  that  the  latter  is 
a  fraternal  beneficial  association  of  colored  people  with  members 
all  over  the  United  States,  divided  into  divisions  and  lodges,  and 
that  in  consideration  of  dues  paid  by  its  members  at  regular 
specified  times  it  pays  to  them  sick  benefits  and  also  issues  death 
certificates  providing  for  the  payment  of  a  stipulated  sum  upon 
the  death  of  the  member  named  therein. 
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Plaintiff,  Delia  Parks,  being  the  beneficiary  named  in  one  of 
these  certificates  issued  to  Rose  Lee  Parks,  deceased,  recovered 
a  judgment  before  a  justice  of  the  peace  against  the  Grand 
Fountain  upon  said  certificate  for  the  sum  of  $139  and  costs. 
She  says  that  said  judgment  is  in  full  force  and  effect  and  is 
unpaid.  She  also  says  that  within  the  jurisdiction  of  this  court 
alone  there  are,  according  to  her  information^  a  number  of  per- 
sons who  are  in  the  same  situation  as  herself  and  who  are  bene- 
ficiaries named  in  certificates  held  by  deceased  members  of  the 
order;  that  some  of  these  have  recovered  judgments  on  their 
claims,  all  of  which  are  unsatisfied  and  unpaid.  She  further 
avers  that  the  said  beneficial  society  is  in  the  hands  of  receivers ; 
that  its  affairs  are  in  a  tangled  condition  and  that  some  of  its 
principal  officers  are  under  indictment  on  the  charge  of  misap- 
plying the  funds  of  said  defendant  in  the  state  of  Virginia ;  that 
on  February  20,  1902,  the  Grand  Fountain  purchased  certain 
real  estate  in  the  city  of  Cincinnati;  that  the  title  of  said  real 
estate  was  fraudulently  put  in  the  name  of  the  defendant,  the 
Reformers  Mercantile  &  Industrial  Association,  and  that  in  fact 
said  real  estate  always  was  and  now  is  the  property  of  the  Grand 
Fountain.  Plaintiff,  Delia  Parks,  prays  that  said  real  estate 
be  subjected  to  the  payment  of  said  judgment;  that  it  be  sold 
if  necessary  and  out  of  the  proceeds  the  judgment  of  the  plaintiff 
be  paid,  and  for  such  other  and  further  relief  as  she  may  be 
entitled  to. 

The  case  is  here  on  appeal  from  the  judgment  of  the  common 
pleas  court,  and  was  heard  by  this  court  on  the  oral  evidence  and 
numerous  exhibits,  and  was  submitted  on  arguments  and  briefs. 

We  think  the  evidence  fully  supports  the  claim  of  the  plaint- 
iff set  out  in  her  petition  that  the  Grand  Fountain  of  the  United 
Order  of  True  Reformers  is  insolvent. 

In  support  of  the  claim  that  the  property  described  in  the 
petition,  located  in  Cincinnati,  was  owned  by  the  Grand  Foun- 
tain of  the  United  Order  of  True  Reformers,  and  not  by  the 
defendant,  the  Reformers  Mercantile  &  Industrial  Association, 
a  great  number  of  books  and  records  of  the  Grand  Fountain 
were  offered  in  evidence.    These  books  consist  of  the  minntet  ol 
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the  annual  session  of  the  Grand  Fountain  of  the  United  Order 
of  True  Reformers,  beginning  with  the  year  1902,  down  to  the 
year  1908;  also,  a  history  of  twenty-five  years  of  the  order, 
guidebooks,  pamphlets  and  other  literature  disseminated  by  the 
oflScers  of  the  Grand  Fountain.  Throughout  these  books  and 
reports  it  appears  that  the  officers  of  the  Grand  Fountain  were 
also  the  officers  of  the  Reformers  Mercantile  &  Industrial  Asso* 
ciation ;  that  the  Reformers  Mercantile  &  Industrial  Association 
was  promoted  and  organized  by  the  officers  and  members  of  the 
Grand  Fountain ;  that  it  was  controlled  and  dominated  entirely 
by  the  members  and  officers  of  the  Grand  Fountain  and  was  ad- 
vertised in  their  literature  as  a  subsidiary  organization  of  the 
Grand  Fountain. 

It  further  appears  from  these  records  that  the  officers  of  the 
Grand  Fountain,  also  the  officers  of  the  Reformers  Mercantile 
&  Industrial  Association,  including  the  Grand  Worthy  Master, 
as  president  of  the  organization,  made  repeated  statements  to 
the  local  members  of  the  Grand  Fountain  of  Cincinnati  that  the 
property  involved  in  the  controversy  in  this  cause  was  to  con- 
stitute a  home  for  them  and  all  the  order  of  the  Grand  Foun- 
tain, and  that  these  representations  were  made  as  inducements 
to  secure  colored  people  in  this  city  to  become  members  of  the 
Grand  Fountain. 

Without  undertaking  to  set  out  the  numerous  statements  and 
the  evidence  in  this  case,  we  have  come  to  the  conclusion  that 
the  property  located  in  Cincinnati,  the  title  of  which  appears  to 
be  in  the  name  of  the  Reformers  Mercantile  &  Industrial  Asso- 
ciation, is  really  held  in  trust  by  that  organization  for  the  use 
and  benefit  of  the  Grand  Fountain  and  its  members;  that  this 
subsidiary  organization,  the  Reformers  Mercantile  &  Industrial 
Assocation,  was  incorporated  and  organized  solely  for  the  pur- 
pose of  aiding  and  assisting  the  members  of  the  Grand  Fountain 
and  to  facilitate  the  transaction  of  its  business  and  to  divide 
up  the  work  which  was  to  be  accomplished  by  the  parent  body. 
In  the  numerous  pamphlets  put  out  by  the  parent  body  and  in 
the  minutes  of  the  annual  session  it  is  shown  that  the  parent 
organization  consists  of  eight  subdivisions  or  branches,  the  flnit 
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being  subordinate  Fountains,  and  other  subordinate  branches 
being  the  savings  bank,  the  real  estate  department  and  lastly 
the  Reformers  Mercantile  &  Industrial  Association. 

It  further  appears  from  the  evidence  in  the  case  that  other 
property  which  belonged  to  the  parent  body  was  bought  and  the 
title  placed  in  the  name  of  the  subsidiary  organization.  For  ex- 
ample, in  1903,  the  worthy  grand  master  of  this  order,  who  was 
the  chief  executive  and  controlling  spirit  of  the  organization, 
reported  that  he  had  purchased  fifty-four  acres  of  land  on  the 
James  river  in  Virginia,  and  that  he  had  put  the  title  of  the 
property  in  the  Reformers  Mercantile  &  Industrial  Association, 
and  that  the  property  belonged  to  the  parent  body  of  the  Grand 
Fountain.  The  same  year  and  in  the  same  report  he  gave  a  de- 
tailed statement  of  how  he  had  purchased  the  Cincinnati  prop- 
erty, and,  among  other  things,  stated  that  there  had  been  donated 
by  the  votes  of  the  directors  of  the  Grand  Fountain  $40,000  to 
put  up  a  building  in  St.  Louis,  but  that  he  had  purchased  the 
property  in  St.  Louis  for  $22,500,  and  had  taken  the  balance 
left  from  the  $40,000  and  purchased  another  piece  of  property 
in  Louisville  for  $4,600^  and  had  purchased  the  property  in 
Cincinnati  for  $7,000. 

.  We  think  the  evidence  is  overwhelming  tending  to  show  that 
notwithstanding  the  fact  that  the  title  was  taken  in  the  name  of 
the  Reformers  Mercantile  &  Industrial  Association,  it  was  never- 
theless purchased  for  the  parent  body  and  it  was  so  understood 
by  all  of  the  members  of  the  organization.  Such  being  the  fact, 
we  conclude  that  the  members  of  the  organization  of  the  Grand 
Fountain  who  are  residents  of  this  city  have  a  right  to  look  to 
this  property  in  Cincinnati  to  secure  the  pajnnent  of  the  claims 
which  they  have  against  this  organization.  The  mere  fact  that 
the  Reformers  Alercantile  &  Industrial  Association  is  a  separate 
organization  from  that  of  the  Grand  Fountain  will  not  prevent 
the  application  of  equitable  principles  to  the  facts  in  this  case. 
It  has  been  held  repeatedly  by  the  courts  that  a  corporation  is  a 
legal  entity  apart  from  the  natural  persons  who  compose  it,  but 
that  this  legal  entity  is  a  mere  fiction  introduced  for  convenience 
in  the  transaction  of  its  business  and  of  those  who  do  bnsineii 
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with  it;  but  like  every  other  fiction  of  the  law,  when  urged  to 
an  intent  and  purpose  not  within  its  reason  and  policy,  the  fiction 
may  be  disregarded.  State  v.  Standard  Oil  Co.,  49  O.  S.,  137 ; 
Brundred  v.  Rice,  49  0.  S.,  640. 

In  Bank  v.  Trebein,  59  0.  S.,  316,  on  page  326,  the  Supreme 
Court,  in  speaking  of  the  manner  in  which  courts  would  look 
at  the  corporate  entity  of  a  corporation,  says: 

"The  fiction  by  which  an  ideal  legal  entity  is  attributed  to  a 
duly  formed  incorporated  company,  existing  separate  and  apart 
from  the  individuals  composing  it,  is  of  such  general  utility  and 
application  as  frequently  to  induce  the  belief  that  it  must  be 
universal,  and  be,  in  all  cases,  adhered  to,  although  the  greatest 
frauds  may  thereby  be  perpetrated  under  the  fictions  as  a  shield. 
But  modem  cases,  sustained  by  the  best  text- writers,  confine 
the  fiction  to  the  purposes  for  which  it  was  adopted^-con- 
venienee  in  the  transaction  of  business  and  in  suing  and  being 
sued  in  its  corporate  name,  and  the  continuance  of  its  rights  and 
liabilities,  unaffected  by  changes  in  its  corporate  members;  and 
have  repudiated  it  in  all  cases  where  it  has  been  insisted  on  as 
a  protection  to  fraud  or  any  other  illegal  transaction." 
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It  can  not  be  doubted,  from  a  perusal  of  the  evidence  in  this 
case,  that  this  subsidiary  organization,  the  Reformers  Mercantile 
&  Industrial  Association,  was  organized  purely  and  simply  as 
an  aid  to  the  parent  body,  officered  by  the  same  officers  as  those 
controlling  and  dominating  the  parent  body  and  for  the  purpose 
of  assisting  the  members  of  the  parent  body.  It  was  considered 
by  all  of  the  members  of  the  organization  and  all  of  its  officers, 
and  so  stated  time  and  again  in  their  utterances  before  the  dele- 
gates in  their  annual  session,  that  these  organizations  were  all 
part  and  parcel  of  one  Grand  Fountain  of  the  United  Order  of 
True  Reformers.  Those  who  became  members  of  this  organ- 
ization in  Cincinnati  did  so  upon  the  belief  and  understanding 
that  this  great  organization  embraced  all  the  subsidiary  organ- 
izations and  branches  known  as  subsidiary  branches.  In  truth 
and  in  substance  the  real  company  was  the  Grand  Fountain 
of  the  United  Order  of  True  Reformers  and  it  dominated  and 
controlled  all  the  other  branches  and  organizations. 

In  view  of  this  conclusion  we  are  of  the  opinion  that  a  decree 
should  be  entered  in  this  case  in  accordance  with  the  prayer 
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of  the  petition  of  the  plaintiff,  and  that  this  property  in  Cincin- 
nati, now  in  the  hands  of  a  receiver,  should  be  held  and  admin- 
istered for  the  benefit  of  the  members  of  this  Grand  Fountain 
who  are  citizens  and  residents  of  Hamilton  county,  Ohio,  who 
may  have  come  in  or  may  hereafter  come  in  and  ask  to  partici- 
pate in  the  benefits  which  they  claim  in  this  property. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


JURISDICTION  IN  AN  ACTION  rOR  INJURY  BY  A 

MOTOR  VEHICLE. 

Court  of  Appeals  for  Fairfield  County. 

Alonzo  Mubdock  v.  S.  G.  Saum  • 

Decided,  March  Term,  1915. 

Justice  of  the  Peace — Jurisdiction  of,  if  Any  Has  Been  Conferred — In 
Actions  for  Injuries  Caused  by  Motor  Vehicles* 

Section  6308,  providing  that  actions  for  injury  to  a  person  or  property, 
caused  by  the  negligence  of  the  owner  of  a  motor  vehicle,  may  be 
brought  in  the  county  wherein  the  injured  person  resides,  does  not 
confer  jurisdiction  on  a  justice  of  the  peace  in  a  township  other 
than  the  one  where  the  injury  complained  of  occurred. 

J.  H,  Fultz,  for  plaintiflF  in  error. 

J.  E.  Potv$U,  contra.  ;'  5* 

HOUCK,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
common  pleas  court  of  this  county  in  affirming  a  judgment  of  a 
justice  of  the  peace. 

Suit  for  $25  was  brought  before  a  justice  of  the  peace  of 
Richland  township,  Fairfield  county,  Ohio,  wherein  S.  6.  Saum 
sought  to  recover  damages  from  the  plaintiff  in  error,  Alonzo 
Murdock,  for  injuries  to  said  Saujn's  buggy,  claimed  to  be  the 

♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  June  4,  191S. 
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result  of  said  Murdock  driving  his  automobile  against  said  buggy, 
thereby  breaking  and  injuring  same.  The  action  was  attempted 
to  be  brought  under  favor  of  Section  6308  of  the  General  Code. 

Murdock  resides  in  Perry  county,  Ohio,  and  Saum  in  Richland 
township,  Fairfield  county,  Ohio.  Summons  for  the  defendant 
Murdock  was  issued  by  the  justice  of  the  peace  to  the  sheriff 
of  Perry  county,  Ohio,  and  Murdock  filed  a  motion  attacking  the 
jurisdiction  of  the  justice  of  the  peace,  claiming  he  was  without 
jurisdiction  of  the  subject-matter  of  the  suit.  The  motion  was 
overruled  and  exceptions  taken.  A  trial  was  had,  and  judgment 
rendered  in  favor  of  the  plaintiff  Saum  for  $25. 

Error  was  prosecuted  to  the  common  pleas  court,  and  the  judg- 
ment was  affirmed,  and  error  is  now  prosecuted  to  this  court  to 
reverse  the  judgment  of  the  common  pleas  court  in  affirming 
the  judgment  of  the  justice  of  the  peace. 

In  Ohio  the  justice's  court  is  a  tribunal  with  limited  au- 
thority, and  is  to  be  strictly  held  within  the  limits  of  the  pre- 
scribed jurisdiction,  and  its  records  must  affirmatively  show  the 
facts  establishing  jurisdiction. 

A  justice  of  the  peace  has  no  power,  authority  or  jurisdiction, 
except  that  given  by  statute,  and  the  powers  being  purely  statu- 
tory, therefore,  before  he  can  render  a  valid  judgment  he  must 
have  jurisdiction  of  the  subject-matter  of  the  actign. 

Section  10223  of  the  General  Code  provides : 

**  Unless  otherwise  directed  by  law,  the  jurisdiction  of  justices 
of  the  peace,  in  civil  cases,  is  limited  to  the  township  wherein 
they  have  been  elected,  and  wherein  they  reside. 
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We  have  before  us  the  bill  of  exceptions  containing  all  the  tes- 
timony taken  before  the  justice,  the  bill  of  particulars  and  all 
the  original  papers  in  the  casct,  and  we  have  carefully  examined 
them. 

The  bill  of  particulars  does  not  allege  that  the  injuries  com- 
plained of  occurred  in  Richland  township,  Fairfield  county, 
Ohio,  and  the  evidence,  as  presented  by  the  record,  does  not  es- 
tablish that  fact. 

It  can  not  properly  be  claimed  that  Section  6308  of  the  Gen- 
eral Code  confers  jurisdiction  in  a  justice  of  the  peace  in  a  town- 
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ship  of  his  connty  other  than  where  the  injuries  complained  of 
occurred.  The  injuries  complained  of  in  this  case,  so  far  as  the 
record  discloses,  did  not  occur  and  were  not  made  in  the  town- 
ship wherein  the  justice  of  the  peace  resided,  and  for  which  he 
had  been  elected,  as  required  by  Section  10223  of  the  General 
Code;  therefore  the  justice  of  the  peace  had  no  jurisdiction  of 
the  subject-matter  of  the  action,  and  could  not  legally  act  in  the 
premises. 

In  passing  upon  this  case  we  do  not  deem  it  necessary  for  a 
proper  determination  of  the  question  involved  herein  to  say 
what  jurisdiction,  if  any,  is  given  a  justice  of  the  peace  under 
Section  6308  of  the  General  Code,  and  therefore  do  not  attempt 
to  do  so. 

We  are  of  the  opinion  that  the  justice  of  the  peace  had  no 
jurisdiction  of  the  subject-matter  of  the  suit,  and  the  judgment 
of  said  justice  is  reversed,  and  the  judgment  of  the  common  pleas 
court  in  a£Srming  the  said  judgment  of  the  justice  of  the  peace 
is  reversed,  at  the  costs  of  defendant  in  error. 

This  cause  is  remanded  to  the  common  pleas  court  for  further 
proceedings  according  to  law. 

Shields,  J.,  and  Powell,  J.,  concur. 
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NO  APPEAL  IN  ACTIONS  TO  ENFORCE  MECHANICS' 

LIENS. 

Court  of  Appeals  for  Butler  County. 

Frances  M.  Hollowell  v.  John  I).  ScHRiVDBN  et  al. 

Decided,  July  14,  1916. 

Mechanics*  Lient—'Are  Purely  Statutory — Both  in  the  Right  Itself  and 
in  the  Method  of  Enforcing  it — Had  no  Existence  in  Chancery,  and 
Actions  in  foreclosure  of  Such  Liens  Are  Not  Appealahle, 

An  action  to  foreclose  a  mechanic's  Hen  is  not  cognizable  in  equity  and 
therefore  not  appealable. 

Michael' Minges  and  Andrews  cfc  Andrews  for  plaintiflP. 
Clinton  Egbert  and  Edgar  A.  Belden,  for  defendant. 

Gorman^  J. 

Heard  on  appeal. 

The  plaintiff  commenced  this  action  in  the  court  of  Common 
Pleas  of  Butler  County  to  foreclose  a  mechanic's  lien  upon  prop- 
erty of  the  defendant,  John  D.  Sehraden.  In  his  petition  he 
set  out  that  he  had  furnished  materials  for  the  erection  of  a 
dwelling  house  upon  a  lot  of  land  described  in  the  petition,  be- 
longing to  John  D.  Sehraden ;  that  the  materials  were  furnished 
to  John  Hoover,  who  was  the  principal  contractor;  that  he  had 
not  been  paid,  and  that  he  had  taken  the  necessary  steps  to 
secure  a  lien  upon  the  premises  in  accordance  with  the  provisions 
of  the  statute  in  such  case  made  and  provided.  He  further 
averred  that  the  defendant,  the  Campbell  Brothers  Manufactur- 
ing Company,  claimed  a  mechanic's  lien  upon  the  premises,  and 
asked  that  they  be  required  to  set  up  their  lien  in  the  cause.  He 
further  averred  that  his  was  the  first  and  best  lien  upon  the 
premises  for  the  payment  of  the  amount  due  him,  $1,190.97. 
He  prayed  that  the  amount  due  from  said  John  Hoover  to  him 
may  be  ascertained  by  the  court,  and  that  he  be  declared  to  have 
the  first  lien  upon  the  premises  described  in  the  petition  for 
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the  payment  of  said  sum ;  that  the  priority  of  such  lien  may  be 
ascertained  together  with  the  priority  of  the  liens  of  the  defend- 
ants, John  Hoover  and  the  Campbell  Brothers  Manufacturing 
Company;  and  that  an  order  of  sale  of  the  premises  may  be 
made  and  that  the  premises  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  liens  and  other  costs ;  and  he  prayed  for  such 
other  relief  as  was  proper. 

An  answer  to  this  petition  was  filed,  '^e  cause  was  heard  in 
the  court  of  common  pleas  and  a  judgment  rendered  in  favor 
of  the  defendant,  John  I).  Schraden,  and  dismissing  the  plaint- 
iff's petition. 

Before  the  hearing  of  the  cause  in  the  common  pleas  court 
the  Campbell  Brothers  Manufacturing  Company  dismissed  its 
answer  and  cross-petition,  disclaiming  any  lien  upon  the  prem- 
ises, thereby  leaving  the  cause  one  between  the  plaintiff  and  John 
D.  Schraden,  as  to  whether  or  not  plaintiff  has  a  mechanic's 
lien  upon  the  premises. 

Notice  of  appeal  was  given  in  the  common  pleas  court  and 
the  cause  was  brought  into  this  court  on  appeal.  The  defendant, 
John  D.  Schraden,  has  moved  the  court  to  dismiss  the  appeal  on 
the  ground  that  the  action  is  not  appealable. 

The  Constitution  of  the  state  as  amended  in  September,  1913, 
provides  that  the  court  of  appeals  shall  have  jurisdiction  on  ap- 
peal in  chancery  cases.  The  Supreme  Court  in  ihe  cslfupir  of 
Wagner  v.  Armstrong,  Walker  v.  Burtsch^r^  and  James  v.  Vul- 
gamore,  decided  February  15,  1916  (93  Ohio  State),  held  in  the 
second  paragraph  of  the  syllabus: 

**A11  partition  cases  were  originally  cognizable  in  courts  of 
chancery  only  and  must  still  be  regarded  as  chancery  cases  and 
therefore  appealable  under  such  terms  and  procedure  as  may 
be  provided  by  law. ' ' 

The  right  to  a  mechanic's  lien  is  one  that  is  given  by  statute, 
103  0.  L.,  369.  This  statute  not  only  gives  the  method  of  obtain- 
ing a  mechanic's  lien,  but  also  provides  the  method  of  enforcing 
the  same.  Among  other  things,  it  provides  that  unless  suit  is 
begun  within  sixty  days  after  a  notice  is  received  from  the  owner 
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of  the  premises  to  the  owner  of  the  lien,  the  lien  shall  be  void. 
This  statute  also  makes  the  lien  valid  for  a  period  of  six  years 
from  the  date  of  the  filing  of  the  aflBdavit,  and  it  pr4»vj(ies  for 
the  priorities  of  the  several  liens  that  may  be  taken,  whether 
liens  of  the  head  contractor,  sub-contractor,  material-men  or 
laborers;  and  by  provision  of  Section  14  of  the  act  the  method 
of  bringing  an  action  and  the  kind  of  an  action  to  be  brought 
is  provided. 

The  majority  of  the  court  are  of  the  opinion  that  this  action  is 
not  appealable  because  it  was  not  cognizable  in  chancery  and  is 
not  a  chancery  case. 

Section  27  Cyc,  page  17,  in  defining  a  mechanic's  lien,  says: 

**A  mechanic's  lien  is  a  species  of  lieu  created  by  statute 
in  most  of  the  states,  which  exists  in  favor  of  persons  who  have 
performed  work  or  furnished  materials  in  and  for  the  erection 
of  a  building.  It  is  not  a  general,  but  a  particular  lien,  and  is 
in  its  nature  peculiar  and  of  an  equitable  character,  and  has 
been  said  to  be  somewhat  analogous  in  its  aims  to  the  equitable 
lien  of  a  vendor  for  unpaid  purchase  money  of  lands  sold. 

In  the  same  volume  Cyc,  on  pages  317  and  318,  under  the 
title  of  ** Nature  and  Form  of  Remedy,"  this  language  is  em- 
ployed : 

''The  right  to  a  mechanic's  lien  being  entirely  statutory,  not 
only  the  right  itself,  but  the  method  of  enforcing  it  must  de- 
pend upon  the  statute,  and  must  be  pursued  in  strict  complittnce 
with  the  terms  of  the  statutes.  Sometimes  the  statute  does  not 
assume  to  prescribe  any  special  rules  of  practice  or  procedure, 
but  leaves  such  matters  to  be  regulated  by  the  general  rules 
governing  other  actions  of  a  similar  nature,  and  in  this  case  the 
proceeding  is  an  ordinary  civil  action  and  not  a  special  pro- 
ceeding.'* 

Again  on  page  321  of  the  same  volume  we  find  this  language : 

**  lender  some  statutes  the  remedy  for  the  enforcement  of  a 
mechanic's  lien  has  been  prescribed  by  an  ordinary  action  at 
law,  or  a  proceedinc:  in  a  court  of  law,  not  governed  by  equi- 
table principle*.    Such  a  repiedy  has  been  held  to  be  exclusive 
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of  the  jurifldiction  of  a  court  of  equity  in  the  absence  of  special 
circumstances  demanding  equitable  interference,  but  a  bill  will 
lie  when  such  peculiar  circumstances  exist  as  to  render  the  inter- 
position of  a  court  of  equity  proper." 

Janes  on  lAens,  Third  Edition,  Volume  2,  Chapter  XXX, 
Section  1184,  lays  down  this  proposition: 

"A  mechanic's  lien  upon  real  property  is  wholly  a  creature 
of  statute.  At  common  law  a  mechanic  has  no  lien  upon  a  build- 
ing for  labor  done  upon  it.  Equity  raises  no  lien  upon  it  other 
than  the  grantor's  lien  for  purchase  money.  There  is  no  com- 
mon law  lien  of  any  kind  upon  real  property." 

And  in  the  same  volume,  Section  1559,  the  author  sayB: 

" Whether  the  proceedings  to  enforce  a  mechanic's  lien  ar« 
legal  or  equitable  depends,  of  course,  upon  the  terms  of  the 
statutes  providing  the  remedy.  The  statutes  of  several  states 
assimilate  the  proceedings  to  enforce  such  a  lien  to  the  equitable 
action  to  foreclose  a  mortgage,  and  under  such  statutes  the  pro- 
ceeding is  essentially  a  suit  in  equity." 

And  in  Section  1561  of  the  same  volume,  the  author  says: 

**A  court  of  equity  can  not  assume  jurisdiction  to  enforce 
a  mechanic 's  lien  without  the  aid  of  a  statute,  in  the  absence  of 
a  special  cause  for  equitable  interposition.  This  lien  is  a  statu- 
tory right,  and  the  remedy  for  its  enforcement  is  provided  by 
statute,  and  can  be  pursued  only  before  the  tribunals  and  in 
the  mode  the  statute  provides." 

Again,  in  Section  1587,  the  author  employs  this  language: 

'*In  drafting  the  pleadings,  the  pleader  should  have  the  stat- 
ute before  him,  with  the  view  to  seeing  that  all  the  essential 
requirements  are  met  in  the  allegations  of  the  petition  or  com- 
plaint. The  statute  which  gives  a  mechanic  a  lien  is  in  derogation 
of  the  common  law,  and  a  lien  can  be  establiiihed  only  by  a  clear 
compliance  with  the  requirements  of  the  statute.  The  petition 
must  allesfe  everything  essential  to  making  out  a  case  under  the 
statute, ' ' 
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The  Supreme  Court  in  the  ease  of  Dunn  &  Witt  v.  Kanmacher 
&  Stark,  26  0.  S.,  497,  in  passing  upon  the  question  of  the  ap- 
pealability of  an  action  arising  under  the  mechanic's  lien  statute, 
which  was  a  statute  existing  prior  to  the  adoption  of  the  act  in  103 
0.  L.,  at  pages  503  and  504,  employs  this  language  in  speaking  of 
the  nature  of  the  claim  of  the  right  of  action  under  the  me- 
chanic's lien: 


*  What  was  the  nature  of  that  right  of  action  and  upon  what 
was  it  founded!  It  was  their  right  to  have  the  money  in  the 
hands  of  the  board  of  trustees  applied  to  the  payment  of  their 
claim  against  Kanmacher  and  Stark ;  and  that  right  was  founded 
solely  on  the  statute  entitled  'An  act  to  create  a  lien  in  favor  of 
mechanics,  and  others,  in  certain  cases,'  passed  March  11,  1843, 
and  the  act  amendatory  of  and  supplementary  thereto,  passed 
May  1,  1871.  Without  statutory  aid,  the  claim  of  plaintiffs 
against  the  board  of  trustees  would  be  wholly  destitute  of  merit 
either  at  law  or  in  equity ;  but  under  the  statute,  upon  the  filing 
with  the  board  of  trustees  an  attested  account  of  the  plaintiff's 
demand  against  Kanmacher  &  Stark,  it  became  the  duty  of  the 
board  of  trustees  to  retain  out  of  subsequent  payments  due,  or 
to  become  due,  to  Kanmacher  &  Stark,  the  amount  of  plaintiffs' 
account  and  for  their  benefit." 

And,  further  along,  the  court  says,  page  504: 

*' Where  a  statute  gives  a  new  right,  and  also  prescribes  the 
remedy  for  its  violation,  the  remedy  so  prescribed  must  be  taken 
as  exclusive,  unless  it  appears  from  the  statute  that  the  Legisla- 
ture intended  otherwise." 

And  the  conclusion  of  the  court  is: 

''Hence,  in  an  action  between  the  plaintiffs  and  the  board  of 
trustees,  neither  party  was  entitled  to  an  appeal  from  the  final 
judgment  therein." 

There  is  no  doubt  that  the  mechanic's  lien  had  no  existence  in 
chancery,  and  has  no  existence  whatsoever  outside  of  the  statute 
which  created  the  right  and  also  furnished  the  remedy  for  the 
enforcement  of  the  right. 

Chief  Justice  Nichols,  in  a  very  elaborate  and  well  considered 
•pinion  in  tht  gatet  above  cited,  Wagner  t.  Armstrong,  etc.,  hat 
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made  some  very  lucid  and  pertinent  statements  with  reference  to 
the  case  at  hand.  In  discussing  the  question  of  whether  or  not  an 
action  is  a  chancery  case,  he  employs  this  language : 


''Appealable  cases,  therefore,  must  be  such  cases  as  are  now 
recognized  as  equitable  in  their  nature ;  and  perhaps  the  better 
way  to  express  it  would  be :  cases  that  were  recognized  as  equi- 
table actions  before  the  adoption  of  the  code  of  civil  procedure; 
for  while  our  code  established  under  one  grand  division  all  ac- 
tions whether  of  an  equitable  or  a  legal  nature  and  called  them 
civil  actions,  yet  there  was  no  attempt  to  change  the  nature  of 
the  remedy.'' 

And  again,  he  says: 

*  *  The  older  authorities  really  throw  more  light  on  the  subject 
than  the  more  modern  ones,  and  quite  naturally,  for  before  the 
consolidation  of  all  remedial  actions  into  the  so-called  civil  ac- 
tions, the  line  of  demarcation  between  cases  in  chancery  and 
those  at  law  was  more  clearly  drawn  and  was  under  considera- 
tion by  the  courts  much  more  frequently  than  at  present." 

And  after  quoting  many  authorities: 

''From  these  authorities  the  doctrine  may  be  safely  laid  down 
that  a  case  concededly  chancery  in  its  nature  and  calling  for  an 
equitable  remedy  will  continue  so  in  spite  of  the  fact  that  the 
law  may  have  formally  adopted  the  oflPspring  of  chancery.  In 
short,  once  a  chancery  case,  always  a  chancery  case,  at  least  for 
jurisdictional  purposes." 

Chief  Justice  Nichols  in  giving  the  court's  conclusion  as  to  the 
nature  of  chancery  cases,  says : 

"We  will  not  attempt  to  categorically  and  finally  answer  the 
much  mooted  question:  What  is  a  chancery  caset  It  would 
be  a  difficult  if  not  a  dangerous  thing  to  do,  and  of  doubtful 
benefit.  It  ought,  however,  to  be  approached,  generally  speaking, 
not  from  the  modern  viewpoint,  but  rather  from  the  old-time  con- 
ception. Especially  would  this  be  so  with  reference  to  well- 
recognized  equitable  remedies  known  to  the. courts  prior  to  the 
adoption  of  the  code  of  civil  procedure. 

'  *  This  much,  however,  may  safely  be  said :  A  chancery  case  is 
one  in  which,  according  to  the  usage«  and  practices  in  courts 
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of  chancery  prior  to  and  at  the  time  of  the  adoption  of  the  Code 
of  Civil  Procedure,  remedies  were  awarded  in  accordance  with 
the  principles  of  equity  and  not  in  accordance  with  the  rules  of 
law.  And  the  proper  definition  of  the  term  in  our  new  Consti- 
tution can  not  be  regarded  as  aflPected  by  the  provisions  of  stat- 
utes relating  to  appeals,  nor  by  the  introduction  bodily  of  equi- 
table remedies  into  our  statutes." 

We  think  it  sufficient  to  have  quoted  this  much  from  the  opin- 
ion of  Chief  Justice  Nichols,  to  support  the  conclusion  which  the 
majority  of  this  court  has  reached. 

A  mechainc's  lien  being  purely  a  creature  of  the  statute,  and 
the  method  of  enforcing  the  lien  being  provided  also  by  statute, 
such  action  to  enforce  it  is  not  a  chancery  case.  Such  a  right 
and  such  a  claim  were  unknown  both  in  chancery  and  at  common 
law,  and  unknown  before  the  adoption  of  our  code.  This  being 
true,  we  think  it  inevitably  foUows  as  a  correct  conclusion 
that  under  the  present  Constitution  as  amended  September,  1913, 
the  action  before  us  is  not  a  chancery  case,  and  is  not  appealable. 

The  motion  of  the  defendant  Schraden  to  dismiss  the  appeal 
for  want  of  jurisdiction  in  this  court  to  entertain  the  cause  must 
therefore  be  granted. 

Jones  (B.  H.),  P.  J.,  concurs;  Jones  (Oliver  B.),  J.,  dissents. 


Jones  (Oliver  B.),  J.,  dissenting. 

In  effect,  the  majority  judges  of  this  court  hold  that  no  case 
can  be  considered  a  *' chancery  case"  where  it  is  based  upon  a 
right  secured  by  statute,  unless  that  right  or  its  equivalent  was 
in  existence  in  the  time  of  courts  of  chancery. 

While  they  admit  the  equitable  character  of  this  action,  be- 
cause the  right  to  a  mechanic's  lien  and  its  enforcement  is  given 
by  statute  and  can  not  be  traced  back  to  the  hoary  annals  of  a 
court  of  chancery,  they  hold  that  the  action  below,  which  was  an 
action  to  declare  a  lien,  marshal  priorities  of  liens  and  sell  real 
estate  for  their  payment,  is  not  subject  to  trial  on  appeal  under 
the  appellate  jurisdiction  given  to  court  of  appeals  by  Section  6, 
Article  IV,  of  the  Constitution  as  amended  September,  1912. 
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With  this  finding  I  am  unable  to  agree. 

There  is  no  question  that  the  right  to  a  mechanic's  lien  is  a 
creature  of  statute.  It  is  based  upon  the  equitable  doctrine  that 
he  who  helps  create  a  building  upon  real  estate  by  furnishing 
either  labor  or  material  should  be  entitled  to  a  lien  upon  it  for 
payment,  and  the  statute  has  therefore  so  provided.  The  char- 
acter of  the  proceedings  for  the  enforcement  of  such  a  lien  is 
dependent  upon  the  terms  of  the  statute  providing  the  remedy. 
Jones  on  Liens,  Section  1559. 

In  Ohio,  the  lien  is  similar  to  that  of  a  mortgage,  which  is  also 
a  creature  of  statute,  and  it  is  enforced  in  a  similar  manner  by 
foreclosure  and  sale.  This  proceeding  is  essentially  equitable  in 
its  nature,  although  it,  too,  is  provided  by  statute,  as  are  all 
other  actions  (except  prohibition)  since  the  code  of  civil  pro- 
cedure. 

Mechanic's  liens  are  specially  favored  by  the  Constitution  as 
amended.    Section  33,  Article  II,  provides: 

'  *  Laws  may  be  passed  to  secure  to  mecha,nics,  artisans,  laborers, 
sub-contractors  and  material-men,  their  just  dues  by  direct  lien 
upon  the  property,  upon  which  they  have  bestowed  labor  or  for 
which  they  have  furnished  material.  No  other  provision  of  the 
Constitution  shall  impair  or  limit  this  power." 

To  limit  the  right  of  a  mechanic  or  material-man,  secured  un- 
der this  provision,  to  a  trial  before  a  single  judge  without  a 
jury  and  without  an  opportunity  for  a  review  of  the  facts  by 
appeal,  would  certainly  not  in  this  important  matter  be  a  compli- 
ance with  the  desire  of  the  people  in  amending  the  Constitution. 

The  proceeding  for  the  enforcement  of  a  mechanic's  lien  is 
provided  by  8323,  General  Code,  as  found  in  103  0.  L.,  377 
(Section  14). 

''Any  person  holding  a  mechanic's  lien,  in  addition  to  the 
remedies  herein  provided  for,  may  proceed  by  petition,  as  in 
other  cases  of  liens,  against  the  owner  and  all  other  persons  inter- 
ested, either  as  lien-holders  or  otherwise,  in  any  •  •  •  house 
•  *  •  and  the  land  on  which  it  stands  •  •  •  and  ob- 
tain such  judgment  therein  for  the  rent  or  sale  thereof  ai  jxm- 
tice  and  equity  require.'* 
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It  differs  materially  from  the  lien  law  under  consideration  in 
the  ease  of  Dunn  &  ^Viii  v.  Kanmacher,  26  0.  S.,  497,  where,  as 
stated  in  the  syllabus,  the  remedy  was  by  **an  action  of  money 
had  and  received"  as  prescribed  by  Section  5  of  the  mechanics' 
lien  act  (S.  &  C,  834),  and  the  holding  that  there  was  no  right 
of  appeal  in  that  case  has  no  weight  here,  because  it  was  for 
trial  by  a  jury  and  involved  no  equitable  questions. 

The  proceeding  given  by  Section  8323  is  equitable  in  its  nature, 
and  if  we  now  had  separate  courts  of  law  and  courts  of  chancery 
it  would  be  brought  before  a  court  of  chancery.  Or  if  the  action 
were  in  the  federal  court  with  its  separate  jurisdictions,  it  would 
be  docketed  and  heard  as  an  action  in  equity  and  not  as  a  case 
at  law. 

In  Gilchrist  v.  Railway  Co.,  58  Fed.,  708,  at  page  710  the 
court  uses  the  following  language  in  commenting  upon  the  juris- 
diction of  courts  of  equity  in  the  enforcement  of  statutory  laws : 

**It  is  claimed  by  the  plaintiff  in  the  cross-bill  that  the  lien 
of  the  judgment  creditors  in  the  case  at  bar  is  a  legal  lien  given 
by  law,  and  hence  can  not  be  enforced  in  a  court  of  chancery, 
and  hence  this  court  can  have  no  jurisdiction  of  the  matters  set 
forth  in  the  original  bill.  No  doubt  this  point  can  be  presented 
at  any  time  in  this  court.  It  is  true  that  the  lien  given  in  this 
case  is  a  'statutory  lien.  But  that  is  no  reason  why  it  may  not 
be  enforced  in  equity.  Pomeroy  in  his  Equity  Jurisprudence 
(Volume  1,  Section  167)  classes  statutory  liens  as  coming  exclu- 
sively within  the  jurisdiction  of  a  court  of  equity,  and  adds: 

**  *In  addition  to  the  liens  above  mentioned  which  belong  to 
the  general  equitable  jurisdiction,  the  legislation  of  many  states 
has  created  or  allowed  other  liens  which  often  come  within  the 
equity  jurisdiction  in  respect  at  least  to  their  means  of  enforce- 
ment. The  so-called  '* mechanics'  liens"  may  be  taken  as  the 
type  and  illustration  of  this  class. 


>    M 


The  able  opinion  of  Chief  Justice  Nichols  in  the  case  of  Wag- 
ner V.  Armstrong  supports  my  view.  While  it  concedes  the  diffi- 
culty and  undesirability  of  giving  an  exact  statement  or  defini- 
tion of  a  chancery  case,  it  states  that  ''the  terms  'equity'  and 
'chancery'  are  interchangeable  terms  and  are  constantly  used 
«ynonymt  in  all  our  states  as  well  as  in  England." 
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That  the  term  "chancery  cases''  is  not  limited  to  old  rights 
known  only  to  the  antiquities  of  the  law,  but  is  applicable  to 
new  rights  and  remedies  such  as  those  seeking  enforcement  in 
this  proceeding,  authorized  and  provided  by  statutes  and  consti- 
tutional provisions  just  enacted,  it  is  only  necessary  to  quote  the 
following  words  of  the  Chief  Justice  in  Wagner  v.  Armstrong: 

* '  It  would  not  do,  however,  to  lay  down  a  hard  and  fast  rule, 
that  only  such  chancery  cases  as  were  known  to  that  period  of 
our  legal  history  could  have  been  intended  by  our  Constitution 
makers  as  being  the  cases  subject  to  appeal.  The  changing  con- 
dition of  the  times,  development  along  new  lines,  the  springing 
up  of  new  problems,  progress  in  many  of  the  avenues  of  life — 
these  things  beget  new  rights  and  obligations  that  call  for  new 
and  equitable  remedies. 

'*  Equity  is  not  only  elastic  as  to  its  remedies,  but  it  is  pro- 
gressive. 

**Its  principles  are  indeed  immutable,  founded  as  they  are  on 
exact  justice  and  equality  before  the  Jaw,  but  equitable  remedies 
are  constantly  subject  to  enlargement. 

"These  considerations  make  it  manifest,  therefore,  that  an 
all-embracing  and  satisfactory  definition  of  a  chancery  case 
woiild  be  most  difficult  to  obtain,  and  if  obtainable  might  well 
promote  injustice  rather  than  justice.'* 


MENTAL  CAPACITY  OP  A  TESTATOR. 

Court  of  Appeals  for  Muskingum  County. 

Ella  Shuey  et  al  v.  Dellabd  Fink, 

Decided,  November  Term,  1915. 

Wills — Contest  of — Error  in  Admitting  Opinion  of  Witness  as  to  the 
Mental  Capacity  of  the  Testator, 

In  an  action  to  set  aside  a  will,  the  question  of  the  mental  capacity 
of  the  testator  is  for  the  jury,  and  it  is  error  to  permit  a  question 
to  be  answered  which  calls  for  the  opinion  of  the  witness  as  to 
whether  the  testator  was  capable  of  making  a  wiU. 

J.  H.  Whartenhy  and  H,  E,  Buker,  for  plaintifh  in  error. 
P.  H.  TannehUl,  contra. 
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HOUCK,  J. 

The  defendant  in  error  brought  suit  in  the  Common  Pleas 
Court  of  Muskingum  County,  Ohio,  alleging  in  his  petition  that 
a  certain  paper  writing,  which  had  been  admitted  to  probate 
in  said  county  as  the  last  wiU  and  testament  of  Jacob  Fink,  de- 
ceased, was  not  his  valid  last  will  and  testament,  because  at  the 
time  of  the  signing  of  the  same  the  said  Jacob  Fink  was  not  of 
sound  mind  and  competent  to  make  a  will. 

The  cause  was  submitted  to  a  jury,  and  a  verdict  rendered 
finding  that  the  paper  writing  was  not  the  last  will  and  testa- 
ment of  said  Jacob  Fink,  and  a  judgment  was  entered  on  the 
verdict.  The  plaintiffs  in  error,  the  defendants  below,  have 
prosecuted  error  to  this  court,  seeking  a  reversal  of  the  judg- 
ment below,  and  setting  forth  in  their  petition  in  error  several 
grounds  of  alleged  error ;  but  we  think,  for  a  proper  determina- 
tion of  this  case,  it  is  only  necessary  to  refer  to  but  one  of  the 
alleged  errors,  to-wit,  did  the  court  err  in  admitting  certain 
testimony  offered  by  plaintiff  below  over  the  objection  of  the  de- 
fendants below,  and  if  so,  was  it  prejudicial  to  the  rights  of  said 
plaintiffs  in  error  t 

The  testimony  complained  of  is  that  of  Laura  Fink,  who  in 
part  testified  as  follows : 

'*Q.  Now,  Mrs.  Fink,  basing  your  opinion  upon  what  you 
saw  there  daily  of  the  old  man,  and  particularly  from  the  time 
of  his  sick  spell  in  the  spring  or  summer  of  1912,  and  before  the 
time  the  will  was  signed,  December  12,  1912,  basing  your  opinion 
upon  the  matters  you  have  heretofore  testified  about,  what  is 
the  opinion  that  you  have  formed  as  to  whether  or  not  Mr. 
Fink  was  capable  of  planning  and  executing  such  a  paper  as 
was  here  offered  as  his  willt 

**  (Objection  by  counsel  for  defendant;  sustained.) 

**Q.  I  wiU  change  the  question.  Whether  or  not  he  was 
competent  to  execute  a  will  t 

(Objection  by  counsel  for  defendant.) 
Q.    I  insist.    To  execute  or  make  a  will. 

"(Objection  sustained.) 

*'Q.  Basing  your  opinion  upon  what  you  have  testified  to, 
and  from  your  knowledge  and  daily  observations  of  the  old 
gentleman  at  the  time  this  will  was  made,  what  would  you  say 
as  to  whether  or  not  his  mind  was  clear  t 


<  I 


108 COURT  OF  APPEALS. 

Shuey  r.  Fink.  [VoL  26  (N.S.) 

*'  (Objection  by  counsel  for  defendant;  overruled ;  exceptions.) 
'^Q.    I  will  change  the  question.    Keeping  in  mind  what  you 
observed  as  to  the  old  gentleman  there,  in  your  observation  of 
him  daily,  as  you  have  already  detailed  and  testified  about  here, 
have  you  an  opinion  as  to  whether  or  not  he  was  competent  to 
make  a  willt 
**  (Objection  by  counsel  for  defendant;  sustained.) 
*  *  Q.    Mrs.  Fink,  I  want  to  put  this  question  to  you :    Basing 
your  opinion  upon  what  you  observed  as  to  the  condition  of 
the  old  man  and  upon  what  you  have  already  testified  to,  do  you 
think  that  Mr.  Fink  had  the  mental  capacity  to  comprehend 
the  nature  of  the  act  he  was  performing,  the  extent  of  his  prop- 
erty of  which  he  was  disposing,  a  realization  of  the  relation 
which  he  held  to  those  who  had  claims  upon  him,  and  an  ability 
to  make  a  rational  selection  among  themt 

This  was  objected  to  by  counsel  for  the  defendant,  and  the 
objection  was  sustained  by  the  court,  but  after  some  preliminary 
questions  in  explanation  of  this  question  counsel  renewed  the 
question,  and  the  witness  was  permitted  to  answer,  and  her  an- 
swer to  the  last  question  quoted  above  was,  ''I  don't  think  he 
knowed." 

Keeping  in  view  the  questions  that  precede  the  last  one  and 
the  answers  sought  to  be  obtained  by  them,  and  the  question  to 
be  determined  by  the  jury  under  the  issue  raised  in  the  case  at 
bar,  we  think  the  court  erred  in  permitting  the  ans\frer  to  the 
last  question  quoted  above  to  go  to  the  jury.  It  was  a  question 
for  the  jury  to  determine,  under  proper  evidence,  as  to  whether 
or  not  Jacob  Fink  was  of  sound  mind  and  memory  and  possessed 
mental  capacity  sufficient  to  make  a  will,  and  not  for  the  wit- 
ness to  determine  that  he  was  or  was  not  so  qualified.  We  think 
this  question  was  not  a  proper  one,  and  that  the  answer  thereto 
should  have  been  excluded  from  the  jury.  The  question  re- 
ferred to  inquired  for  the  witness's  knowledge  of  the  mentality 
required  to  make  a  will.  The  jury  was  impaneled  to  try  and 
determine  as  to  whether  or  not  Jacob  Fink  was  of  sound  mind, 
or  whether  or  not  he  possessed  mental  capacity,  at  the  time  the 
alleged  paper  writing  was  executed,  sufficient  to  make  a  wiH; 
and  that  question  was  not  to  be  determined  by  the  opinion  of 
the  witneis. 
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The  question  referred  to  contains  this  language:  **Do  you 
think  that  Mr.  Fink  had  the  mental  capacity  to  comprehend  the 
nature  of  the  act  he  was  performing?"  This  certainly  referred 
to  the  act  of  making  a  will,  and  that  was  the  question  to  be  sub- 
mitted to  the  jury,  and  it  was  the  duty  of  the  jury  to  determine 
this  fact,  and  not  for  the  witness.  The  question  called  upon  the 
witness  (not  in  so  many  words,  but  in  the  plain  meaning  and 
import  of  the  words  used  in  the  question)  to  state  what  her 
opinion  was  as  to  the  capacity  of  the  testator  to  make  a  will. 
This  branch  of  the  inquiry  involved  a  question  of  law  and  fact, 
and,  to  the  extent  that  capacity  was  involved  in  the  issue,  the 
very  question  to  b%  determined  by  the  jury.  It  furthermore 
assumed  that  the  witness  knew  the  degree  of  capacity  which  the 
law  required  for  the  performance  of  the  act  of  executing  a  will. 

Taking  this  view  of  the  case,  and  finding  error  in  the  record, 
as  hereinbefore  indicated,  prejudicial  to  the  rights  of  the  plaint- 
iffs  in  error,  we  think  the  judgment  of  the  common  pleas  court 
should  be  reversed,  and  therefore  the  judgment  is  reversed  and 
the  cause  remanded  to  the  common  pleas  court  for  a  new  trial. 

Shields^  J.,  and  Powell,  J.,  concur. 


AS  TO  WHETHER  APPEARANCE  WAS  ENTERED 

BY  THE  DEFENDANT. 

Court  ef  Appeals  for  Muskingum  County. 

H.  L.  Dillon  v.  The  Carusle  Garment  Company. 

Decided,  May  Term,  1916. 

Defendant  Foreign  Corporation — Challenges  the  Jurisdiction  of  the 
Court — Defective  Affidavit  in  Attachment 

1.  A  reviewing  court  is  bound  by  the  record,  and  where  so  far  as  is 

disclosed  by  the  record  the  defendant  appeared  for  the  sole  purpose 
of  challenging  the  jurisdiction  of  the  court,  an  entry  of  appearance 
can  not  be  claimed,  notwithstanding  the  statements  by  counsel  that 
other  motions  were  also  filed  by  the  defendant. 

2.  An  affidavit  for  attachment  is  clearly  defective,  which  does  not  nega* 

tive  the  exceptions  found  in  the  statute. 
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A.  A.  Oearge  and  A,  J.  Andrews,  for  plaintiff  in  error. 
C.  T,  Marshall^  contra. 

HOUCK,  J. 

This  is  a  proceeding  in  error  from  the  Common  Pleas  Court  of 
Muskingum  County,  Ohio. 

The  plaintiff  in  error  prosecutes  error  to  this  court  to  reverse 
the  judgment  of  the  court  below  in  dismissing  the  proceedings 
of  plaintiff  in  error,  the  plaintiff  below,  and  holding  that  the 
affidavit  in  attachment  was  insufficient  in  law.  The  affidavit  in 
attachment  is  as  follows: 

' '  In  the  Coubt  op  Common  Pleas  op  Muskingum  County,  Ohio. 

* '  H.  L.  Dillon,  plaintiff,  vs  The  Carlisle  Garment  Company,  a 
corporation,  defendant. 

'*  State  of  Ohio,  Muskingum  County,  ss. 

**H.  L.  Dillon  upon  his  oath  says  that  the  defendant,  the 
Carlisle  Garment  Company,  is  a  foreign  corporation,  and  non- 
resident of  the  state  of  Ohio; 

*  *  That  he  has  filed  simultaneously  herewith,  his  petition  pray- 
ing for  judgment  in  the  sum  of  $500  for  breach  of  contract,  for 
personal  services  rendered  the  defendant  company,  and  for 
money  due  and  owing  to  plaintiff;  that  said  sum  of  money  is 
ju^st;  that  affiant  believes  plaintiff  ought  to  recover  thereon 
the  sum  of  $500;  that  there  are  no  offsets  or  counter-claims  to 
or  against  the  same. 

"H.  L.  Dillon. 

*  *  Subscribed  in  my  presence  and  sworn  to  before  me  this  23d 
day  of  April,  A.  D.  1914. 

''Leroy  H.  Tall?:t, 
''Clerk  of  Courts.'' 


The  plaintiff  in  error  maintains  that  the  affidavit  is  not  only 
sufficient  in  law,  but  insists  that  the  defendant  has  submitted 
itself  to  the  jurisdiction  of  the  court  by  appearing  therein  by 
counsel,  and  thereby  has  waived  any  defect  in  the  affidavit,  and 
has  submitted  itself  to  the  jurisdiction  of  the  court. 

A  reviewing  court  must  rely  wholly  and  entirely  upon  the 
record  as  presented  in  each  case  in  all  proceedings  in  error.  We 
find  nowhere  in  the  record  any  appearance  of  the  defendant  save 
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and  except  to  file  a  motion  to  set  aside  service  by  a  pretended 
publication,  and  the  motion  contained  the  following: 

**Now  comes  the  defendant  and  appearing  for  the  purpose  of 
this  motion  only,  and  disclaiming  any  intention  to  enter  its 
appearance  in  this  cause,  moves  the  court  to  set  aside  the  pre- 
tended service  of  summons  by  publication  in  this  cause,  and 

that  the  same  be  held  for  naught  for  the  following  reasons; 
•     •    •  " 

The  motion  simply,  challenged  the  jurisdiction  of  the  eourt 
over  the  person  of  t-he  defendant,  and  in  no  way  entered  its 
appearance  in  said  action.  The  defendant  had  a  right  to  do 
this,  and  in  so  doing  it  did  not  enter  its  appearance  in-  said  ac- 
tion, because  the  motion  was  filed  for  the  sole  and  only  purpose 
of  questioning  the  jurisdiction  of  the  court  over  its  person,  and 
by  so  doing  the  defendant  in  no  way  entered  its  appearance  in 
said  action. 

This  doctrine  is  well  established  in  the  case  of  Long  v.  New- 
house  ei  al,  57  0.  S.,  pages  368  and  369,  wherein  Judge  MinshaU 
says: 

*'If  a  party  may  at  the  same  time  invoke  the  jurisdiction  of 
a  court  on  the  merits  of  an  action,  and  deny  its  jurisdiction  over 
his  person,  it  would  work  great  injustice.  He  could,  under  such 
practice,  if  the  judgment  on  the  merits  is  in  his  favor,  avail 
himself  of  it  as  a  bar  to  another  action,  but  if  it  should  be 
against  him  he  could  set  it  aside  for  want  of  jurisdiction  of  his 
person.  Hence  it  is  said  that,  *If  a  party  wishes  to  insist  upon 
the  objection  that  he  is  not  in  court,  he  must  keep  out  for  all 
purposes  except  to  make  that  objection. 


I  >> 


It  will  be  noticed  that  in  the  case  at  bar  the  defendant  availed 
itself  of  the  first  opportunity  to  question  the  jurisdiction  of  the 
court  over  Us  person,  and  thereby  in  no  way  entered  its  appear- 
ance in  the  case. 

So  far  as  disclosed  by  the  record,  this  is  the  only  time  that  the 
defendant  appeared  in  court  in  the  case  at  bar,  and  therefore 
we  do  not  think  it  can  be  justly  claimed  that  the  defendant  sub- 
mitted itself  .to  the  jurisdiction  of  the  court.  If  the  statements 
with  reference  to  what  had  occurred  in  the  court  below,  as  sug- 
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gested  by  counsel  for  plaintiff  in  error  (as  to  the  defendant  filing 
other  motions,  or  otherwise  appearing  in  the  case);  appeared 
in  the  record,  then  the  conclusion  of  this  court  might  be  other- 
wise; but  as  we  have  already  said,  this  court  is  bound  by  the 
record,  and  can  not  go  outside  of  it  in  passing  upon  the  ques- 
tions involved  in  this  action.  We  are  bound  by  the  record  and 
must  adhere  thereto. 

Is  the  affidavit  defective?  We  think  it  is.  We  are  of  the 
opinion  that  the  claim  of  counsel  for  plaintiff  in  error,  that  there 
are  two  grounds  set  forth  in  the  affidavit  for  attachment,  is  not 
well  taken,  for  the  reason  that  the  plain  language  of  the  affida- 
vit discloses  there  is  but  one  ground,  to-wit,  a  foreign  corpo- 
ration. 

Counsel  for  plaintiff  in  error  seem  to  rely  upon  the  case  of 
Rosenbaum  v.  Cohen,  reported  in  13  CO.  (N.S.) ,  102,  and  22 
0.  C.  D.,  page  637,  but  we  do  not  see  how  this  is  applicable  to 
the  case  at  bar,  because  it  relates  to  cases  in  attachment  before 
justices  of  the  peace,  and  certainly  has  no  bearing  on  the  case 
at  bar. 

We  are  of  the  opinion  that  the  affidavit  for  attachment  in 
the  present  case  is  clearly  defective,  and  is  not  sufficient  in  law, 
because  it  does  not  negative  the  exceptions  provided  in  the 
statute,  and  we  need  but  cite  the  case  of  Leavitt  &  MUroy  Com- 
pany V.  Rosenberg  Brothers  &  Company,  83  O.  S.,  page  230^  in 
support  of  same. 

We  find  no  error  in  the  record  prejudicial  to  the  rights  of 
plaintiff  in  error,  and  therefore  the  judgment  of  the  common 
pleas  court  should  be  affirmed,  and  said  judgment  hereby  is 
affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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VOID  TRANSACTION  BY  A  SALES  ACINT. 

Court  of  Appeals  for  Hamilton  County. 

William  P.  Pagel  v.  Edwin  K.  Creasy  et  al. 

Decided,  February  14, 1916. 

Agency— One  Employed  to  Bell—Oan  Have  no  Interest  in  the  Suhject- 
Matter  of  the  Bale  or  Earn  a  Profit  Therelty — Unless  Done  with  the 
Full  Knowledge  and  Consent  of  Both  Principals— No  Relief  in  Law 
to  Either  Party  to  Buch  a  Transaction — Revision  of  Interlocutory 
Orders  in  a  Common  Pleas  Court  Composed  of  Several  Judges. 

1.  In  counties  in  which  the  common  pleas  court  is  composed  of  two 

or  more  Judges,  a  ruling  by  any  one  of  the  judges  on  an  interlocu- 
tory matter  is  the  ruling  of  the  court,  and  the  Judge  who  has  the 
case  on  final  hearing  is  at  liberty  to  correct  errors  of  law  previously 
made,  whether  made  by  himself  or  by  another  Judge. 

2.  A  contract  entered  into  by  a  sales  agent  of  a  sugar  refining  company, 

whereby  he  was  to  sell  to  the  parties  of  the  other  part  one  thou- 
sand barrels  of  sugar  at  the  then  market  price,  the  sugar  to  be 
resold  by  said  parties  upon  delivery,  which  was  to  be  delayed 
as  long  as  possible,  and  the  profits  or  losses  from  the  purchase  and 
sale  to  be  then  equally  divided  between  the  sales  agent  and  the 
parties  of  the  other  part,  is  void  as  against  public  policy,  and  de- 
murrer lies  against  an  action  by  the  sales  agent  to  recover  the 
share  claimed  by  him  of  said  profits. 

3.  A  contract  entered  into  by  P  with  one  of  two  partners  in  business, 

whereby  without  the  assent  of  the  other  partner,  P  was  to  be  per- 
mitted to  share  in  the  profits  of  the  said  partnership,  is  not  en- 
forcibla 

Sherman  T.  McPherson,  for  plaintiff  in  error. 
Mackay  &  Mackoy,  contra. 

OOBMAK,  J. 

The  plaintiff  in  error  brought  an  action  to  recover  from  de- 
fendant in  error  the  sum  of  $822.62,  with  interest  from  the 
let  day  of  Novemher,  1913,  being  the  amount  of  one-half  the 
profits  which  the  plaintiff  claimed  resulted  to  the  defendants 
upon  the  purchase  and  sale  of  one  tbopaand  barrels  of  sugar. 
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In  his  petition  the  plaintiff  claimed  that  he  entered  into  a 
contract  with  the  defendants  whereby  he  sold  to  them  one 
thousand  barrels  of  sugar  from  the  Warner  Sugar  Refining 
Company,  at  the  then  market  price  of  $4.20  a  hundred  pounds, 
New  York  basis,  the  delivery  of  the  sugar  to  be  held  off  as  long 
as  possible,  and  that  the  defendants  agreed  with  him  to  sell 
the  sugar  bought  as  aforesaid,  and  that  the  profits  or  losses 
derived  from  the  purchase  and  sale  of  said  sugar  as  aforesaid 
should  be  equally  divided  between  said  defendants  and  the 
plaintiff,  William  F.  Pagel.  He  further  says  that  in  pursuance 
of  the  agreement  there  was  shipped  to  said  defendants  one 
thousand  barrels  of  sugar  at  various  times  during  the  summer 
of  1913,  and  that  said  sugar  was  sold  by  the  defendants  at  a 
total  profit  of  $1,645.24,  one-half  of  which,  $822.62,  he  daims 
under  the  contract  belonging  to  him. 

Defendant  by  answer  set  up  that  the  plaintiff,  Pagel,  was  the 
selling  agent  of  the  Warner  Sugar  Refining  Company  at  the 
time  the  sale  of  the  thousand  barrels  of  sugar  was  made  to 
them;  that  they  did  buy  from  the  Warner  Sugar  Refining 
Company  through  the  plaintiff  a  thousand  barrels  of  sugar  at 
the  then  market  price  of  $4.20  per  hundred  pounds,  deliveries 
to  be  delayed  as  long  as  possible;  that  said  sugar  was  sold 
to  them  in  the  usual  course  of  business.  The  defendants  deny 
that  the  profits  on  the  said  thousand  barrels  of  sugar  was  $1,- 
645.24.  And  further  answering  the  defendants  state  that  if 
they  entered  into  an  agreement  on  May  2,  1913,  with  the  plaint- 
iff for  the  purchase  by  plaintiff  and  defendants  of  the  said 
thousand  barrels  of  sugar  from  said  Warner  Sugar  Refining 
Company,  or  agreed  or  had  a^eed  on  or  about  that  date  ¥rtth  the 
plaintiff  that  the  defendants  should  sell  the  said  sugar  so  pur- 
chased from  the  said  company  and  that  the  profits  and  loses  de- 
rived from  the  sale  thereof  should  be  equally  divided  between 
the  plaintiff  and  defendants  as  set  forth  in  the  petition,  said 
agreement  and  each  and  every  part  thereof  was  and  would  have 
been  contrary  to  public  policy,  illegal,  void  and  of  no  binding 
force  or  effect,  because  on  said  date  and  for  some  time  previous 
thereto  and  thereafter  plaintiff  was  a  sales  agent  izi  the  city  of 
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Cincinnati  and  state  of  Ohio  for  said  Warner  Sugar  Refining 
Company,  selling  sugar  for  his  said  principal  on  a  commission 
basis  for  each  barrel  sold;  and  representing  himself  to  be  the 
sales  agent  of  the  said  company,  and  the  defendants  believing 
him  to  be  such,  plaintiff  had  solicited  an  order  for  and  on  behalf 
of  said  principal  for  said  sugar  and  defenlants  bought  the  said 
sugar  from  the  said  company  through  the  plaintiff  acting  as 
its  said  sales  agent,  but  said  purchase  was  made  solely  for  the 
account  of  defendants,  and  plaintiff  had  no  interest  whatever 
therein  as  purchaser  or  otherwise  with  defendants,  but  that 
plaintiff  as  said  sales  agent  was  paid  and  received  the  usual 
commission  from  his  said  principal,  the  Warner  Sugar  Refining 
Company ;  that  plaintiff  was  not  authorized,  empowered  or  per- 
mitted to  become  a  purchaser  in  whole  or  in  part  of  said  sugar, 
and  if  said  plaintiff  had  acquired  or  had  any  interest  in  the  pur- 
chase or  sale  of  said  sugar  except  as  sales  agent  of  the  Warner 
Sugar  Refining  Company  it  was  without  the  knowledge  or  con- 
sent of  his  principal  or  these  defendants.  Defendants  there- 
fore asked  to  be  dismissed  with  their  costs. 

A  demurrer  was  filed  to  the  second  defense,  which  set  up  the 
agency  of  the  plaintiff  and  that  he  was  not  authorized  to  acquire 
an  interest  in  the  purchase  of  said  sugar.  This  demurrer  coming 
on  to  be  heard  was  sustained  by  one  of  the  judges  of  the  com- 
mon pleas  court,  upon  the  theory  that  there  was  no  double 
agency  in  the  case. 

Thereafter  an  amended  answer  was  filed  in  substance  setting 
up  the  same  defense. 

When  the  case  was  called  for  trial  plaintiff  obtained  leave 
to  file  an  amended  petition,  setting  out  practically  the  same 
state  of  facts  as  in  the  petition,  but  alleging  that  the  agreement 
as  to  profits  was  as  follows : 

Plaintiff  alleged  '*that  the  said  defendants,  Edwin  K.  Creasy 
and  Llewellyn  V.  Creasy,  and  plaintiff  should  divide  equally 
the  profits  to  be  made  by  the  advance  in  the  price  of  sugar  in 
the  market,  or  if  the  same  declined  the  losses  should  be  divided 
equally  between  them,  the  gain  or  loss  to  be  based  on  the  price 
of  said  sugar  on  the  date  of  delivery  of  the  same  to  the  said 
defendants." 
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This  part  of  the  amended  petition  differed  from  the  petition 
in  that  in  the  petition  it  was  claimed  that  the  plaintiff  and  the 
defendants  were  to  divide  the  losses  or  profits  which  might  re- 
sult from  the  resale  of  the  sugar  without  reference  to  the  market 
price. 

A  second  amended  answer  was  filed  to  this  amended  petition, 
which  in  substance  set  up  the  facts  set  out  in  the  original 
answer. 

It  appears  from  the  statements  of  counsel  that  when  this  case 
was  called  for  trial,  the  trial  judge  was  of  the  opinion  that  the 
demurrer  filed  to  the  second  defense  of  the  answer  should  have 
been  overruled,  and  after  a  conference  with  the  judge  who  sus- 
tained the  demurrer  the  trial  court  overruled  the  demurrer.  The 
record  fails  to  show  that  any  demurrer  was  filed  to  the  second 
amended  answer  or  to  the  amended  answer,  and  the  record  also 
fails  to  disclose  that  an  entry  was  made  on  the  day  that  it  is 
claimed  that  the  demurrer  was  overruled  by  the  trial  court. 

The  cause  was  heard  on  March  25,  1915,  and  upon  that  day 
it  is  claimed  that  the  trial  judge  overruled  plaintiff's  demurrer 
to  the  second  defense  of  the  answer.  Long  after  the  case  was 
heard  and  the  verdict  and  judgment  rendered  in  favor  of  the 
defendants,  to-wit,  on  May  11,  1915,  an  entry  appears  upon  the 
journal  setting  forth  that  the  demurrer  of  the  plaintiff  to  the 
second  defense  of  defendants'  amended  answer  was  argued  and 
overruled,  to  which  ruling  of  the  court  the  plaintiff  by  his  coun- 
sel excepted.  The  minutes  state,  619,  ''Entry  nunc  pro  tunc," 
but  the  record  fails  to  show  on  what  day  this  entry  should  have 
been  made.  It  was  made  on  May  11,  but  as  ''nunc  pro  tunc"  and 
there  is  an  absence  in  the  record  of  the  date  when  the  ruling 
was  really  made  by  the  court. 

The  plaintiff  in  error  complains  that  the  trial  judge  should 
not  have  overruled  the  demurrer  to  the  amended  petition,  but 
should  have  abided  by  the  ruling  of  the  former  judge  who  sus- 
tained the  demurrer  to  the  second  defense  of  the  answer. 

We  are  of  the  opinion  that  the  plaintiff  in  error  was  not 
prejudiced  by  the  ruling  of  the  trial  judge  in  this  matter.  When 
it  is  considered  that  the  Court  of  Common  Pleas  of  Hamilton 
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County  is  one  court,  notwithstanding  the  different  individuals 
who  sit  upon  the  bench  of  that  court,  and  when  it  is  further 
considered  that  it  is  not  material  what  particular  judge  rules 
upon  an  interlocutory  matter,  it  is  a  ruling  of  the  common 
pleas  court,  we  are  of  the  opinion  that  the  individual  judge  who 
tries  a  case  has  a  right  at  the  time  the  final  judgment  is  ren- 
dered to  correct  any  errors  of  law  that  may  have  been  made  in 
any  interlocutory  orders  or  rulings,  whether  they  have  been 
made  by  himself  or  by  any  other  judge  of  the  common  pleas 
court. 

The  right  so  to  rule  seems  to  have  been  established  in  several 
cases  heard  in  the  common  pleas  court,  affirmed  by  the  circuit 
court  and  by  the  Supreme  Court. 

The  main  question  however,  is  whether  or  not  the  plaintiff  had 
a  right  to  recover  under  the  facts  shown  in  this  case.  He  was 
an  agent  of  the  Warner  Sugar  Refining  Company.  The  evi- 
dence shows  that  he  was  the  sole  selling  agent  in  Cincinnati 
for  that  company ;  that  no  other  broker  or  agent  could  place  an 
order  with  the  Warner  Sugar  Refining  Company  for  the  sale  of 
any  sugar  in  the  Cincinnati  territory  except  the  plaintiff.  The 
evidence  further  discloses  that  his  principal,  the  Warner  Sugar 
Refining  Company,  had  no  knowledge  of  the  alleged  agreement 
made  by  the  plaintiff  with  the  defendants  to  divide  the  profits 
and  losses  arising  from  the  purchase  and  sale  of  the  thousand 
barrels  of  sugar.  The  record  further  discloses  that  the  plaintiff 
received  his  regular  commission  from  his  principal  for  the  sale 
of  the  thousand  barrels  of  sugar  to  the  defendants. 

We  think  the  law  is  well  settled  in  the  state  that  an  agent 
employed  to  sell,  can  not  purchase  for  himself  either  directly 
or  indirectly,  nor  can  he  have  any  interest  in  the  subject-matter 
of  the  sale  without  his  principars  consent.  The  law  does  not 
suffer  one  who  is  an  agent  of  a  vendor  to  have  any  interest  in  a 
contract  of  sale,  or  to  earn  any  profit  thereby  outside  of  his  regu- 
lar compensation,  unless  it  is  done  with  the  knowledge  and  con- 
sent of  both  principals.  This  rule  of  law  we  think  is  clearly 
stated  in  the  case  of  Bell  v.  McConnell,  37  0.  S.,  396 ;  and  Peckf 
ham  Iron  Co.  v.  Harper,  41  0.  S.,  100. 
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Mr.  Pagel  was  a  sales  agent  in  Cincinnati  of  the  Warner  Sugar 
Refining  Company.  Whether  he  was,  or  whether  he  was  not,  he 
was  a  broker  and  undertook  to  sell  the  sugar  of  the  Warner 
Sugar  Refining  Company.  He  could  not  enter  into  any  •en- 
gagements which  would  subject  him  to  a  temptation  to  fail  to 
serve  his  principal  to  his  utmost  capacity. 

In  the  case  above  cited,  Bell  v.  McConndl,  the  court,  among 
other  things,  said : 

''This  case  presents  the  single  question.  Can  a  real  estate 
broker,  who  assumed  to  aid  both  contracting  parties  in  making 
an  exchange  of' real  estate,  recover  compensation  for  his  serv- 
ices from  either,  upon  an  express  promise  to  pay,  in  a  case 
where  each  principal  had  full  knowledge  of  and  assented  to  the 
double  emlpoyment?" 

The  court  proceeds  to  say : 

"It  has  been  decided  {Rupp  v.  Sampson,  16  Gray,  398,  and 
Siegel  v.  Gould,  7  Lans.,  177),  and  is  not  doubted,  that  such 
broker  may  recover  from  both  or  either  where  his  employment 
was  merely  to  bring  the  parties  together ;  and  it  is  equally  clear, 
both  upon  principle  and  authority,  that  in  case  of  such  double 
employment  he  can  recover  from  neither,  where  his  employment 
by  either  is  concealed  from  or  not  assented  to  by  the  other.  Sev- 
eral reasons  may  be  given  for  this  rule.  In  law,  as  in  morals, 
it  may  be  stated  that,  as  a  principle,  no  servant  can  serve  two 
masters,  for  either  he  will  hate  the  one  and  love  the  other,  or 
else  he  will  hold  to  the  one  and  despise  the  other.  Luke  16,  13. 
Unless  the  principal  contracts  for  less,  the  agent  is  bound  to 
serve  him  with  all  his  skill,  judgment  and  discretion,"  etc. 

Indeed,  it  may  be  stated  that  the  rule  does  not  depend  upon 
whether  or  not  the  principal  is  injured  by  the  conduct  of  the 
agent.  The  wholesome  rule  is  that  the  agent  shall  not  put  him- 
self in  a  position  where  he  may  be  tempted  to  betray  his  principal 
or  to  serve  himself  at  the  expense  of  his  principal. 

In  Peckham  Iron  Co.  v.  Harper,  supra,  the  court  on  page  108 
says : 

''It  is  a  fundamental  rule  that  an  agent  employed  to  sell  can 
not  be  a  purchaser,  unless  he  is  known  to  his  principal  to  be 
such;  nor  is  the  rule  inapplicable  or  relaxed  when  the  employ- 
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ment  is  to  sell  at  a  fixed  price.  Buckman  v.  Bergholz,  37  N.  J. 
L.,  437.  The  law  will  not  suffer  one  to  earn  a  profit,  or  expose 
him  to  the  temptation  of  a  dereliction  of  his  duty,  by  allowing 
him  to  act,  at  the  same  time,  in  the  double  capacity  of  agent 
and  purchaser.    Church  v.  Marine  Ins.  Co.,  1  Mason,  341. 
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Many  authorities  might  be  cited  to  support  the  rule  above  laid 
down.  Suffice  it  to  say  that  Pagel  was  a  sales  agent  of  the  War- 
ner Sugar  Refining  Company,  and  as  such  it  was  hi^  duty  to  serve 
his  principal  alone,  and  he  could  not  enter  into  a  contract  with 
the  defendants  or  other  proposed  purchase  whereby  he,  Pagel, 
would  make  a  profit  upon  the  sale  or  resale  of  the  sugar,  without 
a  full  and  fair  disclosure  to  his  principal,  the  Warner  Sugar 
Refining  Company.  The  law  does  not  aid  either  of  the  parties 
who  enter  into  such  a  contract  as  this.  It  leaves  them  where  it 
finds  them.  Neither  the  plaintiff  nor  the  defendants  could  en^ 
force  such  a  contract  as  is  claimed  by  the  plaintiff  to 
have  been  entered  into  in  this  case.  The  law  is  not  partial 
in  favor  of  the  defendants  who  refuse  to  pay  after  the  profits 
are  made,  but,  as  has  been  stated,  on  the  grounds  of  public  policy 
the  law  refuses  to  give  assistance  to  either  of  the  parties  who 
make  a  contract  which  is  utterly  void  on  the  grounds  of  public 
policy. 

In  this  view  of  the  case  it  is  immaterial  whether  the  trial 
court  reversed  the  judgment  which  had  been  passed  upon  the 
demurrer  prior  to  the  trial,  or  not ;  the  sole  question  is  whether 
or  not  the  demurrer  to  the  second  defense  of  the  answer  should 
have  been  sustained  or  overruled,  and  we  are  clearly  of  the 
opinion  that  the  demurrer  should  have  been  overruled. 

Furthermore,  it  appears  in  this  case  that  plaintiff's  contract 
was  made  with  one  of  the  defendants,  who  were  partners,  whereby 
he  claims  to  have  made  an  agreement  under  which  he  was  to 
share  in  the  profits  of  the  business  of  the  defendants.  There 
is  no  evidence  that  the  other  partner  consented  to  this  agreement, 
and  surely  a  partnership  even  for  a  single  transaction  could  not 
be  entered  into  between  the  plaintiff  and  one  of  the  defendants 
without  the  consent  of  the  partner  of  the  defendant  who  made 
the  agreement 
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Without  considering  the  other  questions  involved  in  the  case, 
we  think  that,  for  the  reasons  stated,  the  judgment  of  the  trial 
court  in  instructing  the  jury  to  return  a  verdict  in  favor  of  the 
defendants  was  correct,  and  the  judgment  will  be  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


PAINTER  INJURED  BY  THE  BREAKINC  CE  A  LADDER. 

Court  of  Xppeals  for  Cuyahoga  County. 

George  L.  Westropp  v.  WmuAM  F.  Schuck. 

Decided,  January  25,  1915. 

Negligence — 'Employer  Not  Liable  to  Employee  for  Injury — Where  the 
Employee  Deliberately  Elects  '*to  Take  the  Chance" — Propsimate 
Cause — Admissibility  in  Evidence  of  a  Conversation  by  Telephone, 

Two  painters,  who  had  protested  that  one  of  the  ladders  furnished 
them  was  unsafe,  received  a  telephone  message  from  their  employer 
in  which  he  said  he  coald  not  afford  to  buy  new  ladders,  and  tellins 
them,  according  to  one  witness,  to  "come  in,"  and  according  to  an- 
other witness  to  "go  ahead  and  do  the  best  you  can."  Fearing  that 
if  they  heeded  a  call  to  "come  in"  they  would  either  be  laid  off  or 
given  less  desirable  work,  they  agreed  between  themselves  that 
they  would  stay  and  "take  a  chance."  The  ladder  broke  and  one  of 
the  men  fell  and  was  injured.    Held: 

That  the  going  to  work,  under  the  circumstances  presented,  constituted 
the  original  act  of  negligence  and  was  the  proximate  cause  of  the 
injury. 

Patterson  &  Neiding,  for  plaintiff  in  error. 
Spear,  Mills,  Knight  &  Godfrey,  contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

For  the  purposes  of  clearness  and  brevity,  the  parties  to  this 
proceeding  will  be  designated  here  as  they  were  in  the  court 
below,  that  being  in  the  inverse  order  of  their  present  standing. 

It  is  not  disputed  that  at  the  time  the  plaintiff  came  to  his  in- 
juries the  defendant  employed,  regularly,  more  than  five  men 
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and  that  he  was  not  a  contribi^or  to  the  state  liability  insurance 
fund;  so  that,  the  plaintiff  being  in  his  service  as  a  workman, 
the  former  allowable  defenses  of  assumption  of  risk  by  the 
plaintiff,  the  contributory  negligence  of  the  plaintiff  and  the 
culpable  acts  or  omissions  of  a  fellow-servant  in  the  same  em- 
ployment, if  any  of  these  was  the  fact,  were  not  open  to  him. 

The  negligence  alleged  in  the  petition  upon  which  the  cause 
was  tried  below,  and  from  which  a  liability  was  sought  to  be 
fastened  upon  the  defendant,  consisted,  as  was  said,  proximately 
to  the  injury,  in  providing  appliances  which,  within  the  actual 
or  putative  knowledge  of  the  latter  were  defective,  unsafe  and 
dangerous  to  be  used  in  the  service  which  the  plaintiff  was  set 
to  do  by  the  master.  Specifically,  it  was  charged  that  within 
such  knowledge  the  ladders  upon  which  the  plaintiff  was  ordered 
to  work  at  the  time,  were  not  of  equal  size  and  were  of  insuffi- 
cient strength. 

It  appears  that  the  plaintiff  was  engaged,  under  the  direction 
of  the  defendant's  foreman,  in  painting  a  house.  Two  ladders 
were  provided  which  were  set  parallel  to  each  other  against  the 
house.  They  were  of  unequal  lengths,  one  being  thirty-five  feet 
and  the  other  forty  feet  long.  The  mode  of  working  was  to 
suspend  a  scaffold  or  staging,  consisting  of  a  plank  upon  which 
the  plaintiff  was  to  stand,  from  the  two  ladders  by  means  of 
hooks  swung  over  the  top  rung  of  each.  This  method  produced, 
it  is  said,  an  unequal  strain  upon  the  rungs  of  the  ladders,  giv- 
ing a  tortious  or  rotary  bearing  at  the  points  of  contact  of  the 
hDoks  with  the  rungs. 

The  top  rung  of  the  shorter  ladder  was  defective  as  to  strength, 
so  it  is  said,  being  in  fact  rotten,  and  it  broke  when  the  unequal 
strain  was  brought  to  bear  upon  it,  precipitating  the  plaintiff 
from  his  place  on  the  plank  and  so  causing  his  hurts. 

It  appears  that  the  plaintiff,  before  mounting  the  ladder,  had 
misgivings  as  to  the  strength  of  the  one  that  finally  broke,  and 
so  stated  to  his  fellow-workman,  one  Goldsmith.  They  then 
consulted  their  foreman,  who  directed  them  to  call  up  Mr.  West- 
ropp,  the  defendant,  at  his  shop,  by  telephone.  Goldsmith  did 
this,  calling  his  attention  to  the  feared  infirmity  in  the  ladder 
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and  asking  his  direction  in  the  matter.  His  purported  answer 
was  reported  by  Goldsmith  to  the  plaintiff.  As  to  this  answer, 
two  versions  are  given — one  by  Goldsmith  to  the  effect  that 
Westropp  said  when  notified  of  the  condition  of  the  ladder, 
"Well,  you  boys  come  in." 

The  reason  they  did  not  "come  in,"  a3  narrated  by  Gold- 
smith, was — ^in  the  language  he  then  used  to  the  plaintiff — 
"That  means  either  an  inside  job  or  a  lay-off."  To  which  the 
plaintiff  responded,  according  to  Goldsmith,  that  it  was  pretly 
warm  and  so  he  did  not  care  for  inside  work.  Gk)ldsmith  re- 
plied to  this  by  saying,  "Suppose  we  take  a  chance  on  them 
ladders."  And  the  plaintiff  said,  so  Goldsmith  says,  "All 
right." 

And  they  went  to  work,  with  the  result  mentioned. 

The  plaintiff  does  not  deny  this  proposition  by  Gtoldsmith 
that  they  should  "take  a  chance"  on  the  ladder  in  its  then 
known  or  suspected  defective  condition.  His  testimony  in  this 
respect  is  as  follows: 


tt 


Q.  Didn't  Goldsmith  then  say,  suppose  we  take  a  chance 
on  them  ladders  and  you  both  went  up  the  ladder  f  You  re- 
member Goldsmith  saying  thatt    A.  I  don't  remember. 

"Q.  Will  you  say  he  didn't  say  itt  A.  I  couldn't  say 
whether  he  did  or  not.  Something  I  don't  know,  I  won't  dis- 
pute." 

That  the  infirm  or  defective  condition  was  known,  or  at  least 
suspected  by  the  plaintiff  at  the  time,  seems  clear  from  what  he 
Bsys: 

"Q.  As  a  matter  of  fact  you  knew  when  you  went  up  that 
ladder  then  that  the  ladder  was  liable  to  break  if  you  went  up  on 
top  of  it,  is  that  so?    A.  Well,  at  least  I  thought  so. 

"Q.    So  when  you  went  up  on  that  platform  on  the  plank 
between  those  two  ladders  you  knew  it  was  liable  to  break  and 
have  an  injury?    A.  Not  as  long  as  I  see  Gorman  up  there. 
Q.    You  thought  so,  didn't  you  t   A.  I  thought  so,  yes." 


n 


The  plaintiff's  account  of  what  Goldsmith  reported  to  him 
as  coming  from  Westropp  when  the  latter  was  called  up  for 
instructions  by  telephone,  was  this : 
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Gorman  came  out  and  told  me  in  the  presence  of  the  fore- 
man that  Mr.  Westropp  says  that  it  is  the  best  he  can  do.  He 
can't  afford  to  get  any  new  ladders,  'So  do  the  best  you  can 
with  what  you  have  got.'  " 

It  should  be  said  here  that  Goldsmith  appears  to  have  gone, 
indifferently,  by  the  name  of  Goldsmith  and  the  name  of  Gor- 
man— it  evidently  being  a  case  of  idem  so'tians  to  the  Teutonic 
apprehension. 

It  is  not  quite  clear,  we  think,  whether  the  words  **So  do  the 
best  you  can  with  what  you  have  got,'*  are  intended  as  the  lan- 
guage of  Westropp  or  the  advice  of  Goldsmith,  alias  Gorman. 
But  we  infer  the  former. 

In  the  plaintiff's  brief  before  us,  the  following  appears: 

''Plaintiff  testified  that  when  Goldsmith,  at  the  foreman's 
request,  phoned  to  Westropp,  Goldsmith  reported  that  West- 
ropp said  he  could  not  afford  to  get  other  ladders  and  that  they 
woidd  have  to  use  the  ones  they  had,  and  that  thereupon  the 
foreman  directed  plaintiff  and  Goldsmith  to  proceed  with  the 
work. ' ' 

This  does  manifest  violence  to  the  language  that  the  plaintiff 
did  use  and  which  we  have  quoted  from  the  record.  Allowing 
it  to  be  true,  it  would  amount  to  a  direction  to  the  plaintiff  to 
use  the  ladders  he  had,  and  would  come  fairly  within  the  rule 
in  Coal  &  Car  Co.  v.  Norman,  49  0.  S.,  598,  a  promise  to  repair 
being  implied  from  the  language  of  the  employer.  At  least 
the  question  of  whether  there  was  not  an  implication  of  such 
promise  would  be  for  the  jury. 

But  what  the  plaintiff  in  fact  testified  in  this  respect  falls 
far  short  of  that.  He  was  told  to  do  the  best  he  could  with  the 
appliances  at  hand.  Surely  it  was  not  doing  the  best  he  could 
to  mount  to  work  on  a  ladder  having  a  rotten  rung,  and  he  know- 
ing it.  We  have,  then,  these  things  in  the  record :  the  plaintiff's 
own  statement  to  the  effect  that  his  employer  told  him  to  do 
the  best  he  could  with  the  ladders  he  had,  and  not  a  direction 
to  use  a  ladder  known  or  thought  by  him  to  be  unsafe.  His 
own  statement  is  that  he  thought  the  ladder  wa«  liable  to  break 
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and  the  testimony  of  his  co-laborer — ^uncontradicted  by  him — 
is  to  the  effect  that  he  consented  to  the  proposition  of  the  latter 
to  "'take  a  chance''  with  the  defective  ladder,  rather  than  to 
take  a  chance  of  losing  his  job  or  being  put  to  work  inside  in 
hot  weather. 

His  going  to  work  under  these  circumstances  was  an  original 
act  of  negligence,  apart  from  and  independent  of  anything  that 
the  master  set  him  to  do,  and  constituted  the  proximate  cause 
of  the  injuries  of  which  he  complains.  The  record  does  not, 
in  our  opinion,  present  the  question  of  assumed  risk.  That  doc- 
trine has  to  do  with  work  at  which  the  servant  has  been  set  by 
the  master,  and  not  with  a  method  of  work  at  which  he  has  set 
himself  upon  his  own  initiative,  the  only  direction  of  the  em- 
ployer being  to  do  the  best  he  could — presumably,  as  far  as  the 
master's  words  go,  the  best  for  himself  and  for  his  own  personal 
safety,  and  which  by  no  reasonable  intendment  could  be  made 
to  mean  an  instruction  to  expose  himself  to  the  perils  of  using 
an  instrumentality  thought  by  himself  to  be  dangerous.  If 
there  was  a  risk  he  took  it,  not  as  an  incident  of  a  direction  to 
work,  but  as  one  appertaining  to  a  course  of  action  which  he 
saw  fit  to  substitute  in  place  of  the  course  advised  by  his  em- 
ployer. It  would  be  a  novel  proposition  for  a  servant  to  disre- 
gard his  master's  instructions  and  then  hold  the  master  respon- 
sible for  whatever  the  former  might  see  fit  to  do  in  place  of  them. 
And  when  it  is  not  denied  that  the  servant,  instead  of  doing 
what  he  was  advised  to  do  by  the  master,  consented  to  ''take  a 
chance"  upon  the  very  implement  of  the  defective  condition  of 
which  he  was  at  the  time  complaining,  then  he  put  himself  in 
the  wrong,  clearly  so,  as  we  must  think,  and  should  take  the 
consequences  flowing  from  that  fact. 

There  is  other  testimony  in  the  record,  especially  that  of  the 
foreman,  Donalek,  which  strengthens  the  conclusion  we  have  so 
far  reached,  but  we  can  with  safety  rest  on  what  the  plaintiff 
says  and  on  that  which  he  does  not  dispute. 

If  this  conclusion  is  sound,  then  the  case  should  have  been 
taken  from  the  jury  at  the  close  of  the  plaintiff's  evidence,  as 
was  asked,  or,  certainly,  at  the  conclusion  of  all  the  evidence,  as 
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was  again  requested.  For  the  same  reason  the  motion  of  the  de- 
fendant for  a  new  trial  should  have  been  allowed  instead  of 
denied,  as  the  fact  was. 

The  admission  of  testimony  as  to  the  talk  had  with  Westropp 
over  the  telephone,  was  not  an  error,  as  we  view  it.  At  most,  it 
was  not  to  the  prejudice  of  the  party  who  complains  of  it. 

The  answers  of  the  jury  to  several  of  the  interrogatories  pro- 
pounded to  them  on  the  trial  show  clearly,  in  our  estimation, 
that  they  did  not  consider  the  evidence  in  the  case.  In  endeav- 
oring to  sustain  the  answers  necessary,  as  they  thought,  to  up- 
hold the  verdict,  their  attempted  explanations  proved  that  they 
had  disregarded  and  paid  no  attention  to  evidence  without  which 
the  conclusion  they  reached  could  not  find  support.  And  this 
is  an  additional  reason  why  the  motion  for  a  new  trial  should 
have  prevailed. 

Because  of  the  errors  found,  the  judgment  complained  of  in 
this  petition  is  reversed  and  the  cause  is  remanded  to  the  court 
of  common  pleas  for  such  further  proceedings  there  as  may  be 
in  accordance  with  law. 

Winch,  J.,  and  Meals,  J.,  concur. 


ACTION  TO  RESTRAIN  PAYMENT  OP  SCHOOL  CLAIMS. 

Court  of  Appeals  for  Holmes  County. 

AliBEBT  E.  CUNE  V.  OaTH  MaRTIN  ET  AL. 

Decided,  December  27,  1915. 

injunction — Sought  Against  Payment  of  Claims  ty  a  School  BoarHr-' 
Equity— Parties, 

An  action  does  not  lie  to  enjoin  payment  of  claims  which  have  not  been 
liquidated  or  are  not  yet  due,  the  owners  of  which  have  not  been 
made  parties. 

Carl  Schuler,  Prosecuting  Attorney,  Weygandt  &  Ross  and 
W,  F.  Oarver,  for  plaintiff. 

0.  H.  Workman,  George  TT.  Sharp  and  C.  J.  Fisher,  contra. 


12«  COURT  OP  APPEALS. 

Cllne  ▼.  Martin  et  si  [YoL  2€  (N3.) 

HOUCK,  J. 

This  cause  is  here  on  appeal  from  the  common  pleas  court  of 
this  county. 

The  plaintiff  in  his  petition  says  that  he  is  an  elector  and  tax- 
payer of  Knox  township,  in  Holmes  county,  Ohio,  and  resides 
in  the  territory  alleged  to  be  in  the  Nashville  village  school  dis- 
trict; that  the  defendants,  Martin,  Elder,  Glasgow,  Jones  and 
Ligget  claim  to  be  the  members  of  said  board  of  education ;  that 
prior  to  the  establishment  of  the  said  pretended  Nashville  vil- 
lage school  district  the  same  territory  was  included  in  what  was 
then  known  as  the  Nashville  special  school  district,  which  had 
been  declared  null  and  void  by  a  decree  of  court ;  that  the  above 
named  persons  were  also  the  members  of  the  Nashville  special 
school  district ;  that  while  acting  as  members  of  said  pretended 
Nashville  special  school  district  they  incurred  an  indebtedness 
for  wagons,  hall  rent,  and  hauling  pupils,  in  the  sum  of  about 
$2,200;  that  the  defendants,  as  members  of  said  village  board  of 
education,  have  assumed  and  agreed  to  pay  said  obligation  of 
said  former  pretended  board  of  education,  and  will  do  so  unless 
restrained  by  order  of  court  from  so  doing,  and  prays  for  in- 
junction, etc. 

The  cause  coming  on  to  be  tried,  no  answer  being  on  file,  it 
was  agreed  by  all  parties  hereto  that  the  defendants  would  file 
an  answer  in  the  nature  of  a  general  denial,  and  the  cause  was 
submitted  on  said  pleadings,  the  petition  and  answer,  and  the 
evidence. 

The  evidence  disclosed  that  all  of  the  claims  which  plaintiff 
alleges  had  been  assumed  by  the  defendants,  and  for  which  he 
seeks  to  enjoin  pajnnent,  have  been  paid,  save  and  except  two  or 
three  claims,  amounting  to  about  two  hundred  dollars,  for  haul- 
ing pupils,  and  the  testimony  as  to  them  is  so  conflicting  that  the 
find  that  these  claims,  as  they  now  stand,  are  unliquidated  claims, 
actual  sum  due,  if  any,  was  not  made  clear  to  the  court.  We 
The  evidence  further  discloses  that  a  $1,200  note  given  by  the 
former  board  of  education  to  the  Citizens  Banking  Company 
of  Loudonville,  Ohio,  has  not  been  paid,  and  plaintifF  seeks  to 
enjoin  the  present  board  from  paying  the  same. 
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It  will  be  observed  that  the  unpaid  claims  of  those  who  con- 
veyed the  pupils  to  the  schools  are  in  dispute,  and  the  exact 
amount  due,  if  any,  has  not  been  ascertained  and  determined. 
It  will  further  be  observed  that  this  is  a  suit  in  equity  seeking 
to  invoke  the  remedy  of  injunction  against  claims  that  have  not 
been  reduced  to  judgment,  and  in  fact  no  testimony  was  of- 
fered proving  or  even  tending  to  prove  that  the  owners  or  hold- 
ers of  said  claims  had  ever  demanded  or  requested  payment  of 
the  present  board  of  education.  And  what  is  said  here  with 
reference  to  there  being  no  demand  or  presentation  of  the  claims 
for  hauling  pupils,  and  the  same  not  being  reduced  to  judgment, 
is  applicable  to  the  note  held  by  the  bank. 

From  what  has  been  said  it  is  apparent  that  the  petitioner 
comes  into  a  court  of  equity  basing  his  action,  so  far  as  the  first 
claim  is  concerned,  upon  unliquidated  claims,  seeking  to  have 
the  amount  due  determined,  and  at  the  same  time  invoke  the 
equitable  remedy  of  injunction  thereto,  all  of  which  is  to  be 
done  through  the  medium  of  a  proceeding  in  and  relief  ob- 
tained from  a  court  of  equity.    Certainly  this  can  not  be  done. 

The  suit  at  bar  is  not  one  at  law,  but  in  equity.  The  relief 
sought  is  not  to  determine  as  to  the  amount  of  or  the  legal  lia- 
bility as  to  the  recovery  on  the  claims  and  note  in  question,  but 
the  relief  sought  and  prayed  for  is  injunction. 

The  owner  of  the  $1,200  note,  the  Citizens  Banking  Company, 
is  not  made  a  party  to  the  present  action,  and  yet  plaintiff 
BeAs  to  enjoin  defendants  from  paying  said  note,  in  face  of  the 
fact  that  the  evidence  does  not  show  that  it  at  any  time  attempted 
to  collect  the  same  of  the  defendants,  and  the  further  fact  that 
no  evidence  was  offered  to  show  or  tending  to  show  that  it  had 
ever  demanded  payment  of  them.  In  view  of  these  facts,  how 
could  plaintiff  properly  be  entitled  to  a  restraining  order  against 
the  defendants  preventing  them  from  paying  said  note,  without 
one  of  the  real  parties  in  interest,  the  Citizens  Banking  Com- 
pany, being  made  a  party  defendant  and  given  an  opportunity 
to  set  up  its  defense  if  it  desired  to  do  so?  The  banking  company 
is  not  only  a  proper,  but  a  necessary  party  to  this  suit,  and  is 
entitled  to  its  day  in  court,  and  without  such  opportunity  being 
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given  it  is  certain  a  court  of  equity  would  not  be  warranted  in 
granting  to  plaintiff  the  relief  he  seeks. 

Ouided  by  the  facts  in  this  case,  and  the  law  applicable  to  the 
same,  we  know  of  no  reason  why  the  plaintiff  should  be  per- 
mitted by  means  of  the  equitable  remedy  of  injunction  to  obtain 
the  relief  which  he  asks.  Furthermore,  equity  never  seeks  to 
act  in  contravention  of  law,  nor  does  it  seek  to  confer  jurisdic- 
tion upon  itself  when  it  appears  by  the  pleadings  or  evidence, 
or  both,  that  there  is  some  remedy  at  law  which  has  not  been 
fully  invoked,  or  where  there  is  an  ample  remedy  at  law. 

Taking  this  view  of  the  case,  we  are  of  the  opinion  that  a  de- 
cree should  be  entered  in  favor  of  the  defendants.  The  petition 
of  plaintiff  is  dismissed,  at  his  costs.  Decree  and  judgment  is 
entered  accordingly. 

Shields^  J.,  and  PowiaiJi,  J.,  concur. 
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EXEMPTION  FROM  TAXATION  AS  A  CONDITION  OF 

PURCHASE. 

Court  of  Appeals  for  Lucas  County. 

Carrie  E.  Vrooman  et  al  v.  City  of  Toledo  et  al. 

Decided,  December  14, 1914. 

Municipal  Corporations — Land  Purchased  for  a  Bouelvard — Bale  Con- 
ditioned on  Exemption  from  Assessments  for  Improvement  and 
Maintenance — Condition  as  to  Maintenance  Void  as  Against  Puh- 
lie  Policy. 

1.  Where  a  city,  having  statutory  authority  to  acquire  land  for  street 

purposes  and  assess  the  cost  upon  the  general  tax  list,  purchases 
land  to  he  used  as  a  boulevard,  and  as  a  consideration  for  such 
land  agrees  that  such  land  shall  be  improved  for  boulevard  pur- 
poses within  ten  years,  and  that  no  special  tax  or  assessment  for 
the  improvement  thereof  or  the  maintenance  of  said  boulevard  will 
ever  be  levied  or  assessed  against  the  property  abutting*  said 
boulevard,  except  such  as  is  levied  in  the  general  levy  for  park 
purposes,  and  where  the  deed  for  such  property  is  executed  by  the 
grantor  and  delivered  to  the  city  and  the  city  takes  possession  of 
Buch  land  and  improves  the  same  in  accordance  with  the  terms  of 
the  deed,  it  will  be  enjoined  from  assessing  the  cost  of  such  im- 
provements against  the  abutting  lands  of  the  grantor. 

2.  That  part  of  such  agreement  providing  that  the  abutting  lands  of 

the  grantor  shall  never  be  assessed  for  the  maintenance  of  such 
boulevard  Is  against  public  policy  and  is  void. 

Kohn,  Northup,  Hitter  &  McMahon,  for  plaintiifs. 
W.  8.  Thurstin,  Jr,,  City  Solicitor,  and  TJiomas  L.  Gifford, 
contra. 

Chittenden,  J. 

Appeal  from  the  court  of  common  pleas. 

This  cause  has  been  submitted  upon  a  demurrer  to  the  peti- 
tion. The  petition  sets  forth,  in  substance,  that  in  the  fall  of 
1899  certain  of  the  plaintiffs,  for  a  valuable  consideration,  sold 
and  transferred  by  proper  deed  of  conveyance,  to  the  defendant, 
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the  city  of  Toledo,  certain  property  therein  described.     The 
petition  reads  in  part  as  follows: 

*'One  of  the  considerations  and  conditions  of  said  sale  of  the 
premises  last  above  described  to  the  city  of  Toledo,  as  evidenced 
by  and  contained  in  said  last  mentioned  deed  of  conveyance  was 
and  is  that  the  said  premises  last  above  described,  together  with 
other  lands  procured  by  said  city  for  the  same  purposes,  would 
be  opened  by  said  city  from  Walbridge  Park  to  Ottawa  Park  in 
said  city  and  improved  by  turnpiking  on  or  before  July  1,  1900, 
and  that  said  boulevard  between  said  points  would  all  be  permar 
nently  improved  and  completed  by  opening  it  to  its  full  length 
and  grading  it  to  its  permanent  grade,  constructing  roadways, 
improving  the  same  with  gravel  or  other  suitable  material  to 
make  improved  roadways  thereof,  within  ten  years  from  the  date 
of  said  last  described  conveyances,  and  would  in  like  manner  be 
perpetually  maintained  as  a  boulevard  and  that  no  special  tax 
or  assessment  for  the  improvement  thereof  or  the  maintenance 
of  said  boulevard  would  ever  be  levied  or  assessed  against  the 
property  abutting  said  boulevard  except  such  as  is  levied  in  the 
general  levy  for  park  purposes.  Ever  since  said  7th  day  of 
November,  1899,  the  said  defendant,  the  city  of  Toledo,  has  been 
the  owner  and  in  possession  of  the  premises  last  above  de- 
scribed." 

Thereafter  in  the  petition  it  is  alleged  that  the  city  took 
possession  of  the  property  and  improved  the  same  as  a  boulevard, 
in  accordance  with  the  condition  of  the  deeds  as  set  forth  in 
the  petition.  That  as  a  part  of  the  improvement  the  city  con- 
structed sidewalks  along  the  side  of  the  boulevard  and  in  front 
of  the  premises  of  the  several  plaintiffs,  and  thereafter  passed 
an  ordinance  levying  a  special  assessment  against  the  abutting 
property  to  pay  the  cost  and  expense  of  the  construction  of  the 
sidewalks,  the  amount  assessed  against  each  piece  being  specifi- 
cally set  forth  in  the  petition.  It  is  alleged  that  the  ordinance 
was  duly  approved  and  that  the  assessment  was  thereafter  cer- 
tified to  the  auditor  of  the  county,  who  placed  the  assessments 
a;gainst  the  several  parcels  of  land  of  the  plaintiffs  upon  the  tax 
duplicate  of  Lucas  county,  to  be  collected  with  the  general  taxes. 
An  injunction  is  asked  restraining  the  collection  of  the  assess 
ments  so  levied  by  the  city, 
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The  only  question  sought  to  be  raised  by  the  demurrer,  and  the 
only  question  argued,  is  the  validity  of  the  condition  set  forth 
in  the  deeds  as  one  of  the  considerations  for  the  sale  of  the 
property.  It  is  claimed  that  the  condition  which  provides  that 
no  special  tax  or  assessment  for  the  improvement  of  the  boule- 
vard or  the  maintenance  of  the  same  would  ever  be  levied  or 
assessed  against  the  property  abutting  upon  the  boulevard,  ex- 
cept such  as  are  levied  for  general  park  purposes,  is  void  be- 
cause it  is  an  attempt  to  exempt  property  from  taxation. 

The  claims  of  the  several  parties  have  been  presented  to  the 
court  in  oral  argument  and  by  briefs.  We  have  examined  the 
eases  cited  by  counsel  and  many  others,  but  do  not  believe  it 
would  be  profitable  to  enter  upon  an  ext(»nded  examination  and 
analysis  of  these  cases  in  this  opinion. 

At  the  time  the  deeds  were  executed  tlie  city  was  empowered, 
by  virtue  of  Section  1692,  Revised  Statutes,  paragraph  18,  to 
lay  off,  establish,  open,  widen,  narrow,  straighten,  extend,  keep 
in  order  and  repair  streets,  etc.  By  paragraph  34  of  the  same 
section  the  city  was  empowered  to  aocjuiro,  by  purchase  or  other- 
wise, and  to  hold  real  estate. 

Section  2263,  Revised  Statutes,  j)rovided  that  when  the  corpo- 
ration appropriated  or  otherwise  acquired  lots  or  lands  for  the 
purpose  of  laying  off,  opening,  extending,  straightening  or 
widening  a  street,  the  council  might  assess  the  cost  and  expense 
of  such  appropriation  or  acquisition  and  of  the  improvement, 
upon  the  general  tax  list,  in  which  case  the  same  should  be  as- 
sessed upon  all  the  taxable  real  and  personal  property  in  the 
corporation. 

Section  2264,  Revised  Statutes,  provided  that  in  the  city  of 
Toledo  the  municipality  might,  if  it  so  desired,  assess  the  cost 
and  expense  of  such  improvement  upon  either  the  general  tax 
list  or  upon  the  benefited  property,  and  provided  for  the  time 
when  such  assessments  might  be  made  due  and  payable,  etc. 

It  is  to  be  observed  that  the  petition  alleges  that  this  contract 
has  been  fully  performed,  the  grantors  having  executed  and  de- 
livered the  deed  for  the  property,  and  the  city  having  accepted 
such  deed  and  taken  posseBsion  of  the  property  and  improved 
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the  same  in  accordance  with  the  conditions  and  provisions  of  the 
deed.  Therefore,  all  those  cases  in  which  the  parties  sought  by 
mandamus  to  compel  the  specific  performance  of  similar  agree- 
ments are  of  little,  if  any,  assistance  in  determining  the  ques- 
tion here  presented. 

The  statutes  above  cited  conferred  upon  the  city  full  power 
to  acquire  the  land  in  question,  either  by  process  of  condemna- 
tion or  by  purchase.  Had  it  been  acquired  by  condemnation, 
under  the  decisions  of  this  state  the  cost  and  expense  could  not 
be  assessed  upon  the  abutting  land.  C,  L,  <&  N,  Ry.  Co.  v.  Ct»- 
cinn<iti  et  al,  62  0.  S.,  465;  4  Longsdorf's  Notes,  839. 

In  Ohio,  therefore,  when  property  is  acquired  by  a  city  for 
the  purpose  of  opening  and  laying  out  a  street,  unless  the  method 
provided  for  by  thfe  special  act.  Section  2264,  is  followed,  the 
cost  thereof  must  be  paid  by  the  city  and  assessed  upon  the  gen- 
eral tax  list.  There  is  no  claim  that  the  city  undertook  to  act 
under  Section  2264  in  the  purchases  set  forth  in  the  petition  in 
this  case. 

The  decided  cases  sustain  the  statement  of  the  law  set  forth 
in  2  Elliott  on  Roads  and  Streets,  Section  678,  as  follows: 

**In  the  absence  of  legislative  authority  a  city,  under  ordinary 
circumstances  at  least,  has  no  power  to  make  contracts  for  the 
exemption  or  commutation  of  local  assessments." 

The  law  is  stated  to  the  same  effect  in  1  Page  and  Jones  Taxa- 
tion by  Assessment,  Section  616,  and  in  28  Cyc,  1133. 

After  a  careful  consideration  of  the  facts  alleged  in  the  peti- 
tion, we  do  not  construe  the  contract  as  therein  set  forth  as  one 
granting  exemption  from  taxation.  There  was  no  attempt  by 
the  wording  of  the  deed  to  exempt  the  property  from  general 
taxation.  The  deed  provided,  first,  that  the  abutting  property 
should  not  be  subject  to  any  special  tax  or  assessment  for  the 
improvement  of  the  boulevard,  and,  second,  that  it  should  not 
be  required  to  pay  any  special  tax  or  assessment  for  the  mainte- 
nance of  the  boulevard.  The  provision  that  the  abutting  prop- 
erty should  not  be  called  upon  to  pay  any  assessment  for  the 
construction  and  improvement  of  the  boulevard  is,  in  eflfect,  an 
agreement  that  the  value  of  the  land  so  conveyed  by  the  grantors 
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to  the  city  was  equal  in  value  to  the  cost  of  making  the  improve- 
ment contemplated.  The  city  needed  the  land  for  the  purpose 
of  constructing  a  boulevard  connecting  its  several  park  prop- 
erties. This  land  was  valuable  and  its  value  was  recognized  by 
the  city.  The  construction  of  the  boulevard  would  no. doubt 
be  of  some  value  to  the  abutting  property  of  the  grantors.  That 
the  construction  and  improvement  of  the  boulevard  would  entail 
a  given  expense  upon  the  city  was  known.  The  grantors  and  the 
city  were  competent  to  contract  and  it  was  undoubtedly  con- 
cluded that  the  values  were  equal,  and  that  the  one  should  be 
offiset  by  the  other.  There  is  no  claim  that  the  one  value  was 
not  as  great  as  the  other,  and  there  is  nothing  in  the  pleading 
to  indicate  that  either  the  city  or  the  grantor  was  imposed  upon. 
This  view  of  the  case  is  in  accordance  with  the  opinion  of  the 
United  States  Circuit  Court  of  Appeals  in  the  case  of  Bartholo- 
mew  V.  The  City  of  Austin,  29  C.  C.  A.  Rep.,  568,  577,  and  the 
case  of  Grant  v.  City  of  Davenport,  36  Iowa,  405,  406,  cited  by 
the  circuit  court  of  appears  in  the  above  case. 

The  case  at  bar  we  think  corresponds  in  principle  with  the 
case  of  Coit  v.  The  City  of  Orand  Rapids,  115  Mich.,  493,  in 
which  case,  concerning  a  similar  contract.  Judge  Grant,  render- 
ing the  opinion,  said: 

**The  contract  was  one  of  sale  and  purchase.  The  deed  was 
not  intended  as  a  gift." 

See  also.  City  of  Omaha  v.  Megeath,  46  Neb.,  502 ;  Browne  v. 
Palmer,  66  Neb.,  287. 

There  is  no  positfte  statutory  provision  requiring  a  city  to 
pay  for  the  property  so  acquired,  in  money.  The  city  having 
purchased  the  land  and  paid  the  consideration  agreed  upon  by 
making  the  improvements  as  provided  in  the  deed,  and  having 
retained  and  used  the  land  for  boulevard  purposes,  it  would 
seem  to  be  ineauitable  to  permit  the  city  to  thereafter  collect 
from  the  grantors  the  cost  of  making  the  improvements  that  the 
city  had  agreed  specifically  to  make  as  a  consideration  for  the 
land  conveyed  by  the  grantors  to  the  city. 

The  case  presented  by  the  petition  is  quite  diflferent  from  the 
ease  of  Richards  v.  Cindn^ati,  31  0.  S.,  506,  in  which  the  owners 
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of  land  dedicated  certain  streets  and  sought  to  attach  to  the 
dedication  a  stipulation  that  the  adjoining  property  should  there- 
after >be  exempt  from  assessments  for  the  improvement  of  such 
streets. 

That  contracts  on  behalf  of  a  municipality  by  which  it  is  at- 
tempted to  exempt  property  from  assessments  and  taxes  indefi- 
nitely, are  contrary  to  public  policy,  we  think,  is  well  established 
upon  authority  of  the  decided  cases  and  upon  reason.  We  there- 
fore hold  that  that  part  of  the  condition  in  the  deed  which  pro- 
vides that  the  abutting  property  shall  never  be  assessed  for 
the  maintenance  of  the  boulevard  is  void.  Coit  v.  City  of  Orand 
Rapids,  supra. 

The  court  in  the  case  just  cited  did  not  decide  the  effect  of  an 
agreement  to  exempt  abutting  lands  from  taxation  for  the  main- 
tenance of  the  sewer  under  the  terms  of  the  deed  in  that  case, 
but  raised  the  question  as  to  whether  or  not  the  contract  would 
be  valid  in  so  far  as  it  undertook  to  exempt  from  the  mainte- 
nance of  the  sewer. 

We  do  not  find  that  the  cases  cited  by  counsel  for  the  city  are 
in  conflict  with  the  conclusion  we  have  reached.  They  are  all, 
or  nearly  all,  readily  distinguishable  upon  grounds  that  are  not 
obscure. 

The  demurrer  will  be  overruled  and  the  defendant  given  leave 
to  answer. 

KiNKADE,  J.,  and  Richards,  J.,  concur. 
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CONDITiONAL  DEDICATION  Or  LAND  FOR  PUBLIC  STREETS. 

Court  of  Appeals  for  Lucas  Countj* 

Cabbie  E.  Vbooman  et  al  v.  City  op  Toledo  et  al.* 

Decided,  June  7,  1915. 

Municipal  Corporations — Dedication  of  Land  for  a  Street  a  Matter  of 
Oood  Faith  Immaterial  Whether  it  is  Treated  as  a  Grant  or  a  Bale — 
Conditions  Upon  Which  a  Dedication  is  Made  Will  he  Upheld,  When, 

1.  A  dedication  of  land  for  streets  may  impose  any  conditions  not  in- 

consistent with  public  policy  and  which  do  not  take  the  dedicated 
property  from  the  control  of  the  public  authorities. 

2.  Dedication  rests  upon  good  faith,  and  in  so  far  as  good  faith  re- 

quires the  parties  to  comply  with  the  contract  and  is  not  incon- 
sistent with  a  sound  public  policy,  the  conditions  contained  in  a 
dedication  will  be  sustained. 

Kohn,  Northup,  Bitter  &  McMahon,  for  plaintiffs. 
W.  8.  Thurstin,  Jr,,  City  Solicitor,  and  T.  L.  Clifford,  Assist- 
ant City  Solicitor,  contra. 

CHTPrENDEN,  J. 

Appeal  from  the  court  of  common  pleas. 

This  action  was  begun  to  enjoin  the  city  from  collecting  from 
the  plaintiffs  the  cost  of  construction  of  certain  sidewalks.  The 
case  was  recently  before  this  court  on  a  demurrer  to  the  petition, 
a7ite.  In  overruling  the  demurrer  the  court  expressed  its  views 
upon  the  subject-matter  suflSciently  at  length. 

Since  the  former  hearing  an  answer  has  been  filed  and  evi- 
dence taken  and  the  case  is  now  submitted  upon  the  evidence. 
We  ^find  nothing  in  the  evidence  that  materially  changes  the 
situation  as  presented  by  the  allegations  set  forth  in  the  petition. 

It  is  claimed  that  the  deeds  from  the  plaintiffs  to  the  defend- 
ant,  the  City  of  Toledo,  introduced  in  evidence,  disclose  that 
the  transaction  between  the  plaintiffs  and  the  city  was  not  that 
of  sale  and  purchase,  but  was  that  of  a  dedication  by  the  plaint- 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
caee  overruled  Gkstober  5,  1915. 
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iffs  of  certain  land  to  the  city  for  street  purposes.  It  is  not 
very  material  whether  the  transaction  be  treated  as  a  dedication 
or  a  sale,  and  it  would  avail  little  to  enter  into  any  distinctions^ 
between  grant  and  dedication.  In  our  opinion  the  evidence  does 
not  disclose  that  the  conveyance  amounted  merely  to  a  dedica- 
tion. If,  however,  it  be  assumed  that  such  is  the  character  of 
the  conveyance,  the  law  is  entirely  settled  that  such  dedication 
may  impose  any  conditions  not  inconsistent  with  public  policy, 
or  which  do  not  take  the  property  dedicated  from  the  control  of 
the  public  authorities.  It  appears  to  the  court  to  be  entirely 
cl^ar  that  the  plaintiffs  did  not  intend  to  make  a  gift  to  the 
city  of  the  land  in  question,  but  that  they  were  to  receive,  as  a 
consideration  therefor,  the  construction  of  a  boulevard,  with 
its  driveways  and  walks,  as  set  forth  in  the  deed. 

We  hold,  as  stated  in  the  former  opinion,  that  in  so  far  as 
the  deed  undertook  to  exempt  the  adjoining  property  from  as- 
sessments for  the  futijre  maintenance  of  the  boulevard,  the  con- 
ditions are  void  as  against  public  policy,  but  in  so  far  as  it 
provides  against  assessments  for  the  original  construction  of  the 
boulevard,  it  is  not  invalid. 

It  has  been  frequently  stated  that  the  doctrine  of  dedication 
rests  upon  good  faith,  and,  in  so  far  as  good  faith  requires  the 
.parties  to  comply  with  the  contract  and  it  is  not  inconsistent 
with  a  settled  public  policy,  the  conditions  contained  in  a  dedi- 
cation will  be  sustained.  These  principles  have  been  so  fre- 
quently set  forth  in  decisions  and  in  the  text-books  that  authori- 
ties will  not  be  cited  here.  This  conclusion  is  not  in  conflict 
with  the  decision  of  the  Supreme  Court  in  Richards  et  al  v. 
CinciyinaU,  31  0.  S.,  506,  in  which  case  there  was  a  plain  dedi- 
cation of  land  for  streets,  in  which  dedicaion  it  was  sought  by  a 
condition  to  interfere  with  the  legal  provisions  as  to  the  improve- 
ment of  the  streets,  by  providing  that  the  lots  should  be  exempt 
from  charges  for  the  improvement  of  streets  unless  a  majority 
of  the  abutting  owners  should  assent  thereto  in  writing. 

Nothing  more  need  be  added  here  in  view  of  the  announcement 
of  the  court  in  its  former  opinion.  A  decree  may  be  drawn  Id 
favor  of  the  plaintiffiB  in  accordance  with  this  opinion. 

EiNKADE,  J.,  and  Richardb,  J.,  concur. 
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AMOUNT  OP  PROPOSED  ISSUE  OP  SCHOOL  BONDS 

REDUCED. 

Court  of  Appeals  for  Coshocton  County* 
W.  L.  Robinson  v.  S.  B.  McDonald  et  al. 

Decided,  February  17,  1916. 

SchooU— Discretion  of  a  Board  Will  Not  be  Interfered  With  &y  the 
Courts,  Unless — But  a  Bond  Issue  Must  Not  Exceed  the  Proper  Re- 
lation  to  the  Tax  Valuation  of  the  Property  of  the  District. 

1.  The  courts  will  not  interfere  with  a  board  of  education  in  the  tran- 

saction of  Its  business,  unless  It  affirmatively  appears  from  clear 
and  convincing  proof  that  the  acts  complained  of  amount  to  a 
gross  and  wanton  abuse  of  discretion. 

2.  The  court  finds  that  statutory  provisions  will  not  permit  of  a  bond 

Issue  by  the  defendant  special  school  district  In  excess  of  $18,000 
for  the  erection  of  a  new  school  building,  and  the  Issue  of  bonds 
in  excess  of  that  amount  Is  enjoined. 

W.  S.  Merrell,  for  plaintiff. 

Oeorge  D.  Klein  and  Thomas  H,  Wheeler,  contra. 

HoucK,  J. 

This  cause  is  here  on  appeal  from  the  Common  Pleas  Court  of 
Coshocton  County. 

The  plaintiff  is  a  resident  and  tax-payer  of  the  Conesville 
special  school  district  of  Coshocton  county,  Ohio,  and  instituted 
this  suit  for  the  benefit  of  himself  and  other  tax-payers  of  said 
school  district,  in  which  it  is  sought  to  enjoin  the  defendant, 
the  board  of  education  of  the  Conesville  special  school  district, 
from  issuing  and  selling  certain  bonds  amounting  to  $25,000, 
which  it  had  been  authorized  to  do  by  vote  of  the  voters  of  the 
district,  for  the  purpose  of  erecting  a  new  school  building  in 
said  district.  The  bonds  were  to  be  of  the  face  value  of  $500 
each,  and  to  bear  five  per  cent,  interest,  and  two  bonds  and  the 
interest  thereon  were  to  be  paid  each  year  until  all  had  been 
paid.    Plaintiff  also  sought  to  enjoin  the  board  of  education 
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from  razing  the  old  school  buildings  now  in  use,  and  the  erec- 
tion of  a  new  one  in  place  of  same. 

The  case  was  heard  in  the  court  below,  and  plaintiff  was 
granted  all  the  relief  prayed  for  in  his  amended  petition,  and 
a  perpetual  injunction  was  issued  against  the  board  of  educar 
tion  restraining  it  from  issuing  and  selling  said  bonds,  razing 
said  old  school  buildings  and  erecting  a  new  one.  From  the 
judgment  of  the  court  below  the  defendant  appealed  to  this 
court,  and  the  case  was  heard  here  on  the  original  pleadings, 
certain  facts  agreed  to  by  the  parties,  and  a  transcript  of  the 
testimony  used  in  the  trial  below. 

But  two  questions  are  presented  in  this  controversy  for  the 
determination  of  the  court,  namely: 

1.  Did  the  board  of  education  abuse  its  discretion  in  the 
premises? 

2.  Is  the  board  of  education  authorized  by  law  to  issue  and 
sell  said  bonds,  and  can  a  tax  levy  sufficient  to  pay  same  and  the 
interest  thereon  be  legally  levied  on  the  taxable  property  of 
the  district? 

For  the  sake  of  brevity  we  will  discuss  these  two  questions 
together.  Courts  will  not  interfere  with  a  board  of  education  in 
the  transaction  of  its  business,  or  in  the  performance  of  its  acts 
which  are  authorized  by  law,  unless  it  affirmatively  appear 
by  clear  and  convincing  proof  that  such  acts  amount  to  a  gross 
and  wanton  abuse  of  discretion.  Whatever  may  be  the  rule 
elsewhere,  it  is  clear  to  us  that,  in  this  state,  courts  are  not  in- 
clined to  and  in  fact  will  not  restrain  the  official  acts  of  a  board 
of  education  unless  they  savor  of  fraud  or  a  gross  and  inten- 
tional abuse  of  discretion,  and  the  acts  complained  of  must  be 
wrongful,  collusive  and  arbitrary. 

From  an  examination  of  the  transcript  of  the  testimony  in  this 
case,  we  are  fully  convinced  that  the  board  of  education  acted 
in  good  faith.  It  was  authorized  by  a  vote  of  those  entitled  to 
vote  in  the  district  to  do  just  what  it  was  seeking  to  do,  and 
therefore  it  can  not  be  properly  claimed  that  it  acted  arbitrarily 
and  without  some  authority  in  the  premises.  At  least  a  major- 
ity of  the  voters  of  the  district  sanctioned  what  it  attempted 
to  do. 


COURT  OF  APPEALS.  189 


1916.]  Ck>shocton  County. 


But  the  more  serious  question  in  the  case  at  bar,  and  the  one 
which  has  caused  us  much  research  and  examination  of  statutes, 
is:  Will  the  tax  value  of  the  property  in  the  district  in  question 
and  the  tax  levy  authorized  by  law  warrant  or  pennit  the  issuing 
and  sale  of  bonds  to  the  amount  of  $25,000  f  We  must  answer 
this  in  the  negative.  Without  referring  to  the  sections  of  the 
General  Code  of  Ohio  covering  the  question  at  issue  here,  and 
by  which  we  must  be  governed  in  its  solution,  we  deem  it  only 
necessary  to  say  that  we  are  of  the  opinion  that  the  tax  valuation 
of  the  property  in  said  school  district  is  sufiScient  to  permit  the 
issuing  and  sale  of  bonds  to  the  amount  of  $18,000,  and  that  the 
legal  tax  levy  for  school  purposes  will  be  sufficient  to  pay  the 
interest  thereon  and  retire  a  sufficient  amount  of  the  bonds  each 
year,  as  well  as  provide  an  adequate  fund  to  properly  main- 
tain the  school  during  said  time. 

It  is  certainly  apparent  from  an  examination  of  the  testimony 
submitted,  and  in  fact  it  is  not  contradicted,  that  the  present 
buildings  are  inadequate  and  not  sufficient  for  the  requirements 
of  the  pupils  of  the  district;  that  the  present  buildings  are  old 
and  need  much  repair,  and  if  done  would  not  sufficiently  ac- 
commodate the  necessities  of  the  district. 

In  view  of  aU  these  facts,  and  in  order  that  proper  and  ade- 
quate school  facilities  may  be  had  by  the  youth  of  this  district, 
we  hereby  dissolve  the  perpetual  injunction  allowed  by  the  com- 
mon pleas  court,  save  and  except  as  to  the  issuing  and  selling 
of  bonds  in  excess  of  $18,000,  each  party  to  pay  his  own  costs. 

Judgment  may  be  entered  in  accordance  with  the  views  herein 
expressed,  authorizing  the  issuance  and  sale  of  bonds  in  an 
amount  not  to  exceed  $18,000,  but  enjoining  the  issuing  and  sale 
of  any  bonds  in  excess  of  said  sum  of  $18,000.  If  a  motion  for 
a  new  trial  is  filed  the  same  is  overruled.    Exceptions. 

SniEiiDS,  J.,  and  Powell,  J.,  concur. 
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FAILUMt  OP  AN  IMPROVEMENT  TO  CONFEP.  BENEFITS. 

Court  of  Appeals  for  Hamilton  County. 

wllhelmina  cormany  et  al  v.  city  of  cincinnati  bt  al; 
Louise  M.  Weimer  et  al.  v.  City  op  Cincinnati  et  al,  and 
Anna  Young  et  al  v.  City  op  Cincinnati  et  al. 

Decided,  February  7,  1916. 

Assessments — Street  Improved  Under  the  Benefit  Plan — Right  of  Ahvt* 
ting  Owners  to  Enjoin  Collection  of  Assessment  Where  no  Benefits 
Were  Conferred. 

Failure  on  the  part  of  an  owner  of  property  to  file  objectlonA  to  a  pro- 
posed assessment  for  a  street  Improvement  under  the  benefit  plan 
under  the  provisions  of  Section  3848,  does  not  bar  him  from  bring- 
ing an  action  under  Section  12075  to  enjoin  the  collection  of  such 
assessment,  where  the  ground  of  the  Injunction  Is  that  no  benefit 
whatever  has  been  conferred  oy  reason  of  the  Improvement  upon 
the  lands  so  assessed. 

Edward  A.  Hafner  aiid  Walter  C.  Muhlhauser,  attorneys  for 
plaintiffs. 

Chas.  A.  Groom,  City  Solicitor,  and  F,  K.  Bovrman,  Assistant 
City  Solicitor,  contra. 

Jones  (Oliver  B.),  J. 

In  these  cases  plaintiffs  seek  to  enjoin  the  collection  of  certain 
special  assessments  for  the  payment  of  a  portion  of  the  cost  of 
the  improvement  of  streets,  levied  upon  their  abutting  lots  and 
lands  in  proportion  to  the  benefits  resulting  from  said  improve- 
ments. 

The  assessments  were  levied  on  the  benefit  plan,  being  the 
method  enumerated  in  clause  2  of  Section  3812,  General  Code. 

In  each  of  the  petitions  plaintiffs  allege  that  no  special  bene- 
fits resulted  to  their  respective  abutting  properties  by  reason  of 
said  improvement,  and  that  said  assessments  greatly  exceed  the 
special  benefits,  if  any,  accruing  to  each  of  said  parcels  of  land 
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from  said  improvement,  which  has  conferred  no  benefits  what- 
soever upon  the  lands  and  lots  abutting  thereon,  and  that  there- 
fore said  assessments  are  unreasonable  and  void. 

By  amended  answer  the  city  sets  up  as  a  second  defense  that 
prior  to  the  making  and  levying  of  said  assessment  the  council 
of  said  city  appointed  three  disinterested  freeholders  of  said 
city  an  estimating  board  to  report  to  it  an  estimated  assessment 
of  the  cost  of  said  improvement  on  the  lots  and  lands  to  be 
charged  therewith,  of  which  the  lots  described  in  the  petition 
are  a  part,  in  the  proportion  as  nearly  as  may  be  to  the  benefit 
resulting  from  said  improvement  to  said  several  lots;  that  said 
board  filed  a  report  of  such  assessment,  with  the  clerk  of  the 
city ;  that  a  notice  was  published  for  three  consecutive  weeks  in 
a  newspaper  of  general  circulation  in  said  city ;  that  such  report 
was  on  file  in  the  office  of  said  clerk  for  inspection  and  examina- 
tion by  persons  interested  therein ;  that  within  two  weeks  subse- 
quent to  the  last  publication  of  said  notice  neither  of  the  plaint- 
iffs nor  any  one  on  behalf  of  them  or  either  of  them  filed  objec- 
tions to  said  assessment  or  to  said  report  in  writing  with  the 
clerk ;  that  subsequent  to  two  weeks  after  the  last  publication  of 
said  notice,  said  council  appointed  three  disinterested  freeholders 
of  said  city  to  act  as  an  equalizing  board  to  equalize  said  assess- 
ment; that  said  board  heard  objections  to  said  assessment  and 
reported  an  equalized  assessment;  that  the  council  of  said  city 
confirmed  by  a  concurrence  of  two-thirds  the  members  thereof 
the  report  of  said  equalizing  board  and  levied  said  assessment 
subsequent  to  the  report  of  said  equalizing  board.  And  the  city 
prays  that  the  temporary  injunction  be  dissolved  and  the  peti- 
tion dismissed. 

A  demurrer  is  filed  by  plaintiffs  to  the  second  defense  of  the 
answer.  The  question  raised  by  the  demurrer  is  whether  the 
owner  of  property  assessed  for  a  street  improvement  under  the 
benefit  plan,  who  has  failed  to  file  objections  to  the  proposed 
assessment  under  the  provisions  of  Section  3848,  General  Code, 
is  barred  from  enjoining  the  collection  of  such  assessment  by  an 
action  brought  under  the  provisions  of  Section  12075,  General 
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Code,  where  the  ground  of  such  injunction  is  that  no  benefits 
whatever  have  been  conferred,  by  reason  of  said  improvement, 
upon  the  lands  so  assessed. 

The  method  of  levying  an  assessment  upon  the  benefit  plan  is 
provided  by  Sections  3847  to  3851,  inclusive,  of  the  General 
Code.  Section  3895  provides  for  the  publication  of  notice.  The 
council  itself  determines  the  amount  of  the  cost  of  the  improve- 
ment to  be  paid  by  the  city  (G.  C,  3820)  and  the  part  to  be 
assessed  upon  the  benefitted  lots  (G.  C,  3812). 

Section  3847  of  the  General  Code  is  as  follows: 

**When  it  is  determined  to  assess  the  whole  or  part  of  the  cost 
of  an  improvement  in  proportion  to  the  benefit  which  may  re- 
sult therefrom,  as  provided  for  herein,  the  council  may  appoint 
three  disinterested  freeholders  of  the  corporation  to  report  to 
it  the  estimated  assessment  of  such  cost  on  the  lots  and  lands 
to  be  charged  therewith,  in  proportion  as  nearly  as  may  be,  to 
the  benefits  which  may  result  from  the  improvement  to  the 
several  lots  or  parcels  of  land  so  assessed,  a  copy  of  which  assess- 
ment shall  be  filed  in  the  office  of  the  clerk  of  the  corporation 
for  public  inspection." 

The  function  of  the  board  of  freeholders  provided  by  this  sec- 
tion is  to  apportion  the  part  of  the  costs  to  be  assessed  among  the 
several  lots  and  lands,  to  be  charged  in  proportion  to  their 
respective  benefits  resulting  from  the  improvement.  This  does 
not  necessarily  refjuire  them  to  determine  the  actual  benefit  re- 
ceived by  any  particular  lot,  but  only  its  relative  benefit  as 
compared  with  the  benefits  received  by  other  lots  to  be  assessed. 
The  duty  of  this  board  is  merely  to  properly  distribute  the 
amount  to  be  assessed  upon  the  several  lots  assessed.  It  has  no 
power  either  to  increase  or  to  reduce  the  total  amount  so  to  be 
assessed.  If  no  benefit  whatever  had  been  conferred  by  the 
improvement,  or  less  than  the  amount  to  be  assessed,  it  would 
have  no  powder  to  so  declare.  It  is  merely  an  agency  to  pro-rate 
the  assessment  in  proportion  to  the  benefits  as  it  views  them, 
and  to  make  due  report. 

If  written  objections  are  filed  under  Section  3848,  General 
Code,  council  appoints  an  equalizing  board.  Its  duties  arc  set 
out  in  Section  3850,  General  Code,  as  follows; 
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On  a  day  appointed  by  the  council  for  that  purpose,  the 
equalization  board,  after  taking  an  oath  before  the  proper  offi- 
cers, to  honestly  and  impartially  discharge  their  duties,  shall 
hear  and  determine  all  objections  to  the  assessment,  and  shall 
equalize  it,  as  they  think  proper,  which  equalized  assessment 
they  shall  report  to  the  council,  which  may  confirm,  or  set  it 
aside,  and  cause  a  new  assessment  to  be  made,  and  appoint  a 
new  equalizing  board  possessing  the  same  qualifications,  which 
shall  proceed  in  the  manner  above  provided.  When  the  assess- 
ment is  confirmed  by  the  council  it  shall  be  complete  and  final, 
and  shall  be  recorded  in  the  office  of  the  clerk  of  council. '* 

It  will  be  seen  that  this  section  provides  for  a  hearing  and 
determination  of  all  objections  to  the  assessment  and  then  for  an 
equalization.  The  amount  to  be  assessed,  however,  is  not  to  be 
changed  in  the  aggregate — only  the  several  amounts  to  be  as- 
sessed, changed  as  to  the  several  lots,  in  the  process  of  equaliza^ 
tion.  Like  the  board  which  reported  the  original  assessment,  this 
equalization  board  has  no  power  to  determine  that  the  lots  to 
be  assessed  have  received  no  benefit  or  a  benefit  less  than  the 
amount  to  be  assessed. 

This  complete  plan  having  been  provided  for  full  hearing  and 
equalization,  it  must  be  held  that  so  far  as  all  questions  of  equali- 
zation between^  the  several  lots  are  concerned  the  owners  of 
property  are  concluded,  but  not  as  to  actual  benefits  (Chamber- 
lain V.  Cleveland.  34  0.  S.,  551).  While  Section  3850,  General 
Code,  provides  that  when  confirmed  by  council  the  assessment 
shall  be  complete  and  final,  the  assessment  by  benefits  is  com- 
plete and  final  in  the  same  sense  that  an  assessment  by  tax  value 
or  by  the  foot  front  is  final,  when  the  assessment  ordinance  has 
been  duly  passed. 

As  we  have  seen,  there  is  no  provision  for  a  determination  of 
absolute  benefits  to  the  several  lots;  nor  is  there  any  bar  pro- 
vided acrainst  any  lot  owner  who  fails  to  file  objections,  as  is 
done  with  respect  to  claims  for  damages  under  Section  3823, 
General  Code. 

The  assessment  is  still  subiect  to  the  limitations  provided  by 
law.  Section  3850,  General  Code,  does  not  in  terms  or  by  impli- 
cation exempt  the  assessment  from  the  direct  limitations  fixed 
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in  Section  3819,  which  among  others  provides  that  it  shall  not 
exceed  the  special  benefits  conferred  upon  the  property  assessed. 

The  right  given  to  a  municipal  corporation  to  levy  an  assess- 
ment upon  abutting  lands  to  pay  the  cost  of  a  local  public 
improvement  is  based  upon  the  principle  that  such  property  has 
been  specially  benefitted  by  that  improvement  beyond  the  bene- 
fits common  to  the  pu'blic  and  that  in  justice  a  portion  of  the 
cost,  as  the  equivalent,  but  not  in  excess,  of  the  special  benefits 
thus  conferred,  should  be  borne  by  the  owner  of  such  benefitted 
property.    Walsh  v.  Barron,  61  0.  S.,  15. 

As  stated  above,  the  second  defense  of  the  answer  makes  no 
direct  allegation  that  these  assessments  were  in  no  instance  in 
excess  of  the  benefits  conferred  upon  the  property  assessed,  nor 
even  that  such  a  finding  had  been  made  by  either  of  the  assessing 
boards,  or  by  the  council. 

The  demurrer  must  therefore  be  sustained. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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PROOF  OF  TITLE  TO  A  NOTE  UPON  WHICH  SUIT 

HAS  BEEN  ENTERED. 

Court  of  Appeals  for  Knox  County. 

The  Discount  &  Deposit  State  Bank  v.  B.  E.  Litt  bt  al. 

Decided,  June  19,  1916. 

Promissory  Notes — Burden  of  Proof  as  to  Title — Where  in  the  Hands  of 
a  Third  Party  After  Maturity — Finding  of  Jury  as  to  Title  Will  Not 
be  Disturbed^  When— Charge  of  Court. 

1.  A  trial  judge  is  not  bound  to  give  to  the  jury  written  charges  before 

argument  which  embody  abstract  propositions  of  law,  however 
sound,  unless  they  are  apt)licable  to  the  pleadings  and  the  par- 
ticular facts  developed  during  the  hearing. 

2.  Where  the  defendant,  in  an  action  on  a  note,  denies  that  the  plaint- 

iff became  the  owner  in  good  faith  before  due,  but  on  the  contrary 
was  aware  of  infirmity  in  the  note  and  that  defenses  would  be  in- 
terposed thereto,  and  testimony  is  offered  in  support  of  these  alle- 
gations, the  burden  of  proof  is  cast  upon  the  plaintiff  to  establish 
his  title,  if  he  has  not  already  done  so,  by  affirmative  proof;  and 
where  the  jury  has  found  that  the  plaintiff  did  not  become  the 
owner  of  the  note  in  good  faith  for  value  before  maturity  and 
without  notice  of  defect  in  the  title  of  the  person  negotiating  it,  a 
reviewing  court  will  not  reverse  the  judgment  as  against  the  weight 
of  the  evidence,  unless  the  court  is  satisfied  upon  the  whole  record 
that  the  judgment  is  manifestly  against  the  evidence. 

Wm.  Darroch  and  Oreer,  Greer  &  Cromley,  for  plantiff  in 
error. 
W.  A.  Hosack  and  L.  C.  StUlwell,  contra. 

HoucK,  J. 

Error  is  here  prosecuted  to  reverse  the  judgment  of  the  Com- 
mon Pleas  Court  of  Knox  County,  Ohio. 

The  parties  to  this  action  stand  in  this  court  in  the  same  posi- 
tion that  they  stood  in  the  court  below. 

The  action  below  was  based  on  a  promissory  note  executed 
and  delivered  by  defendants  to  one  Will  H.  Ade  for  $1,100,  and 
claimed  to  have  been  duly  sold,  assigned  and  transferred  to  the 
plaintiflE  for  a  valuable  consideration,  before  due,  and  that  it  is 
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the  owner  and  holder  thereof,  and  entitled  to  recover  said  sum 
of  $1,100,  with  interest.  Said  note  was  dated  February  13th, 
1913. 

The  defendants  filed  an  answer  in  which  they  set  forth  the 
following  alleged  defenses : 

1.  That  said  note  was  not  purchased  by  plaintiff  before  dne, 
and  that  plaintiff  is  not  now  and  never  was  the  legal  owner  and 
holder  of  said  note. 

2.  That  said  Will  H.  Ade,  the  original  payee  of  said  note, 
is  the  owner  and  holder  of  same,  and  is  indebted  to  these  de- 
fendants in  the  sum  of  $2,850  in  this,  to- wit:  That  on  the  3d 
day  of  September,  1912,  the  defendants  purchased  a  certain 
stallion  of  said  Will  H.  Ade,  paying  therefor  the  sum  of  $1,500, 
and  that  said  Ade  warranted  said  stallion  to  be  a  sure  foal 
getter,  etc.,  and  that  they  relied  on  said  warranty;  that  said 
stallion  proved  worthless  for  the  purposes  for  which  they  pur- 
chased him,  and  they  were  damaged  in  the  sum  of  $2,850 ;  that 
as  soon  as  they  learned  the  defects  of  said  stallion  they  so  in- 
formed said  Ade,  and  that  he  then  promised  to  make  said  loss 
good,  but  has  failed  to  do  so. 

3.  That  said  plaintiff  and  said  Ade,  for  the  purpose  of  cheat- 
ing and  defrauding  these  defendants  out  of  their  said  claim,  or 
so  much  of  it  as  is  represented  by  said  note  in  question,  falsely 
represented  and  claimed  that  plaintiff  had  purchased  said  note 
before  due  for  a  valuable  consideration. 

The  plaintiff  filed  a  reply  to  the  answer,  being  a  general  de- 
nial. 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned  in 
favor  of  the  defendants.  The  plaintiff  filed  the  usual  motion  for 
a  new  trial,  and  the  court  overruled  said  motion,  and  a  judgment 
was  entered  on  the  verdict. 

The  plaintiff  in  error  seeks  a  reversal  of  the  judgment  below, 
and  in  its  petition  in  error  sets  forth  a  number  of  grounds  of 
alleged  error,  but  in  oral  argument  and  brief  seems  to  insist  upon 
the  following: 

1.  The  court  erred  in  its  refusal  to  give  certain  special  writ- 
ten charges  before  argument. 

2.  That  the  court  erred  in  its  general  charge  to  the  jury. 
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3.  That  the  verdict  was  against  the  manifest  weight  of  the 
evidence,  and  is  contrary  to  law. 

As  to  the  special  requests  in  writing  presented  by  the  plaint- 
is  before  argument  and  refused  by  the  court,  the  plaintiflE  pre- 
sented twelve  requests,  the  court  giving  four  and  refusing  eight 
of  them.  We  are  aware  of  the  fact  that  a  party  to  a  lawsuit 
has  the  legal  right  to  have  given  to  the  jury,  before  argument, 
such  written  propositions  of  law  as  he  may  request,  provided 
such  written  propositions  of  law  so  requested  to  be  given  before 
argument  properly  state  the  law  applicable  to  the  case  on  trial. 
Mere  abstract  propositions  of  law,  while  sound  as  such,  yet  if 
they  are  not  applicable  to  the  issues  raised  by  the  pleadings  and 
the  particular  facts  in  the  case  in  which  they  are  sought  to  be 
given,  the  court  may  refuse  to  give  without  error.  We  have  ex- 
amined with  much  care  the  charges  which  the  court  refused  to 
give  to  the  jury,  and  we  have  no  hesitancy  in  saying  that  as 
abstract  propositions  of  law  they  are  sound,  but  they  are  not 
applicable  to  the  facts  in  this  case,  and  therefore  the  trial  judge 
committed  no  error  in  refusing  to  submit  them  to  the  jury. 

Counselfor  plaintiff  in  error  complain  of  the  general  charge  of 
the  court  wherein  the  court  says: 

'*If  you  find  that  the  defendant  B.  E.  Litt  had  a  valid  claim 
for  damages  against  Ade  for  the  breach  of  the  warranty  for 
this  horse  Constant,  and  you  further  find  that  Ade  knew  of 
this  claim  of  the  defendant,  and  you  further  find  that  he  sold  the 
note  to  the  plaintiff  for  the  purpose  of  defeating  and  defrauding 
defendant  out  of  his  claim,  if  the  jury  finds  all  these  facts,  then 
the  possession  of  the  note  endorsed  by  Ade  raises  no  presumption 
as  against  this  proof  that  plaintiff  purchased  the  note  without 
notice  or  defect  in  the  hands  of  Ade.  •  •  •  Now  if  these 
facts  have  been  established  by  the  degree  of  proof  required  by 
law,  then  that  casts  upon  the  plaintiff  in  this  case  the  burden  of 
showing  by  some  aflBrmative  proof  that  it  had  no  knowledge  of 
any  such  defense  to  the  note  at  the  time  it  purchased  it.  How- 
ever, gentlemen  of  the  jury,  it  must  clearly  appear  that  when 
Mr.  Ade  sold  this  note  his  object  and  purpose  was  to  defraud 
Mr.  Litt.  Fraud  is  never  presumed,  and  when  pleaded  must  be 
proven,  and  we  can  not  infer  it.  Of  course,  that  may  be  proven 
by  proving  circumstances." 
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We  can  not  understand  how  the  plaintiff  in  error  can  com- 
plain of  the  above  proposition,  of  law  as  given  by  the  trial  judge 
in  face  of  the  fact  of  special  requests  Nos.  3  and  4  given  to  the 
jury  by  the  court  before  argument  at  the  instance  of  said  plaint- 
iff in  error.    Said  requests  being  as  follows: 

*'No.  3.  One  is  a  holder  in  due  course  who  has  taken  the  in- 
strument under  the  following  conditions: 

That  it  is  complete  and  regular  on  its  face. 

That  he  became  the  holder  of  it  before  it  was  due,  and  with- 
out notice  that  it  previously  had  been  dishonored,  if  such  was 
the  fact. 

That  he  took  it  in  good  faith,  and  for  value. 

That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it. 

**No.  4.  The  title  of  a  person  who  negotiates  an  instrument 
is  defective  when  he  obtained  the  instrument  or  any  signature 
thereto  by  fraud,  duress,  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  consideration,  or  when  he  negotiates  it 
in  breach  of  faith,  or  under  such  circumstances  as  amount  to  a 
fraud." 

These  two  special  requests  in  writing,  given  before  argument 
and  at  the  request  of  the  plaintiff  in  error,  are  sound  in  law  and 
certainly  cover  every  issue  made  by  the  pleadings  and  the 
evidence  in  the  case  at  bar,  and  if  there  is  anything  in  the  gen- 
eral charge  in  conflict  with  these  special  requests  plaintiff  in 
error  certainly  has  no  reason  now  to  complain.  We  think  if 
these  propositions  of  law  are  properly  applied  to  the  evidence 
offered  to  determine  the  issues  in  this  case  they  are  clearly 
reconcilable. 

The  one  important  issue  of  fact  to  be  determined  in  this  case 
is.  Was  the  plaintiff  a  purchaser  of  the  note  in  question  before 
due  t  This  was  a  question  to  be  determined  by  the  jury,  under 
proper  instnictions  from  the  court,  and  we  think  that  every 
phase  of  the  case  and  the  testimony  offered  was  fujly  covered  as 
to  the  law  governing  the  question  as  to  who  is  a  holder  in  due 
eourse  by  special  request  No.  3,  given  before  argument.  The 
jury,  before  it  could  return  a  verdict  for  the  defendants,  was 
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compelled  to  find  that  ihe  plaintiff  was  not  a  purchaser  before 
dne  of  the  note  in  question,  or  that  it  had  knowledge  of  the 
defenses  claimed  by  defendants  or  that  Ade  knew  it.  If  the 
jury  found  that  Ade  knew  of  the  defenses  and  claims  of  the 
defendants,  which  it  could  have  found  u^der  the  evidence  as 
disclosed  by  the  bill  of  exceptions,  then  the  law  as  given  in 
special  charge  No.  4  was  applicable.  If  the  jury  found  that  Ade 
knew  of  the  claims  and  defenses  of  the  defendants,  and  this  was 
clearly  established  by  the  evidence,  which  from  the  bill  of 
exceptions  seems  clear  to  us,  then  inasmuch  as  the  defendants  in 
their  answer  denied  that  plaintiff  was  the  owner  of  the  note  in 
due  course,  and  that  it  had  knowledge  of  the  defense  and  claims 
of  defendants,  and  submitted  proof  in  support  of  these  allega- 
tions, it  devolved  ux)on  the  plaintiff,  if  it  had  not  already  es- 
tablished its  claim  by  aflSrmative  proof,  to  rebut  the  evidence 
offered  by  defendants  in  this  regard. 

The  burden  of  proof  of  making  out  good  faith  in  this  case 
under  the  facts  here  disclosed  is,  we  think,  with  the  plaintiff. 
It  asserts  title  as  a  bona  fide  holder  in  due  course,  before  due, 
and  evidence  has  been  offered  by  the  defendants  denying  this 
claim.  It  makes  no  difference  whether  the  plaintiff  pursued 
the  usual  course  required  to  establish  its  claim  or  not,  it  must 
in  order  to  secure  the  advantages  which  commercial  law  confers 
upon  holders  of  negotiable  p&per  bring  itself  within  the  rule. 
Purchasers  of  such  instruments  are  entitled  to  the  benefits  of 
that  rule  only  when  they  have  purchased  such  paper  in  good 
faith,  in  the  usual  course  of  business,  before  maturity,  and  with- 
out notice  of  any  defects  or  infirmities  therein,  or  any  legal  and 
valid  defenses  thereto. 

As  to  the  weight  of  the  evidence,  it  is  expected  in  cases  like 
the  one  at  bar  that  the  purchaser  will  testify  as  to  his  good  faith 
and  want  of  notice,  and  the  defendants  are  compelled  to  rely 
upon  circumstances  and  surroundings  to  rebut  such  evidence. 
Whether  the  plaintiff  in  this  case  has  satisfied  this  burden  rest- 
ing upon  it,  and  whether  it  has  made  good  its  claim  as  pur- 
chaser before  due  and  without  notice  of  any  defects  in  the  title 
to  or  infirmities  in  or  defenses  to  the  note  in  question  were 
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questions  of  fact  to  be  determined  by  the  jury,  unless  the  testi- 
mony is  not  only  consistent  with  the  good  faith  of  the  plaintiff, 
but  is  such  that  no  fair-minded  person  can  draw  any  other  in- 
ference therefrom.  The  jury  saw  the  witnesses  and  passed  upon 
their  credibility,  their  interest  in  the  case,  the  reasonableness 
or  unreasonableness  of  their  statements,  the  time,  place  and  man- 
ner of  the  transaction,  its  conformity  to  or  its  departure  from 
ordinary  methods  of  business,  and  all  the  facts  and  circum- 
stances in  the  case,  some  of  which  may  be  slight,  but  when  taken 
together  aid  in  the  proper  determination  of  the  transaction  be- 
tween the  parties  hereto,  which  a  court  can  not  pass  upon  as  a 
matter  of  law. 

A  reviewing  court  will  not  disturb  a  verdict  on  the  ground 
that  it  is  against  the  weight  of  the  evidence,  unless  upon  an 
examination  of  all  the  testimony  offered,  and  upon  the  whole 
record,  it  is  satisfied  that  it  was  against  the  manifest  weight  of 
the  evidence.  And  not  being  so  satisfied,  we  will  not  interfere 
with  the  judgment  entered  on  the  verdict  in  this  case. 

The  plaintiff  in  error,  in  brief  and  oral  argument,  insists  that 
the  trial  judge  erred  in  not  instructing  the  jury  properly  and 
fully  as  to  the  law  governing  the  rights  of  an  endorsee  of  a 
promissory  note  with  reference  to  the  presumption  as  to  wheth- 
er or  not  it  was  transferred  by  the  owner  to  the  transferee  or 
indorsee,  before  due. 

Before  argument,  and  at  the  request  of  the  plaintiff  in  er- 
ror, the  plaintiff  below,  the  trial  judge  gave  to  the  jury  special 
written  request  No.  1,  the  same  being  as  follows: 

**  Except  when  an  endorsement  bears  date  after  maturity  of 
an  instrument,  every  negotiation  is  deemed  prima  fade  to  have 
been  effected  before  the  instrument  was  due." 

We  think  this  is  a  sound  principle  of  law,  and  applicable  to 
the  facts  in  this  case,  and  fully  covers  the  issue  as  to  this  par- 
ticidar  question  made  by  the  pleadings  and  facts  in  this  case, 
and  therefore  we  do  not  understand  how  the  plaintiff  in  error 
has  any  cause  for  complaint  in  this  regard. 

As  to  whether  or  not  the  bank  was  the  owner  and  holder  of 
the  note  in  question  in  du<e  course,  purchased  before  due,  and 
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for  a  valuable  consideration ;  as  to  whether  or  not  it  knew  at  the 
time  it  purchased  the  note  of  the  alleged  claim  and  defenses  of 
the  defendants  thereto;  as  to  whether  it  had  knowledge  of  any 
defects  or  infirmities  of  said  note  at  the  time  it  purchased  same, 

« 

and  as  to  its  good  faith  or  lack  of  good  faith  with  reference  to 
the  entire  transaction  were  questions  of  fact  to  be  determined 
by  the  jury,  under  proper  instructions  from  the  court. 

Prom  an  examination  of  the  bill  of  exceptions  we  are  free  to 
say  that  upon  some  of  the  questions  of  fact  the  testimony  was 
somewhat  conflicting,  and  no  doubt  different  minds  might  reach 
different  conclusions  therefrom.  Yet  the  jury  having  reached  its 
conclusion  under  proper  instructions  from  the  trial  court  as 
to  the  law  governing  the  facts  in  this  case,  as  etidenced  by  the 
charges  given  to  the  jury  before  argument,  as  contained  in  the 
written  requests  of  the  plaintiff  in  error,  the  plaintiff  below,  as 
well  as  the  law  applicable  to  this  case  as  contained  in  the  gen- 
eral charge  of  the  trial  court,  it  is  not  the  duty  of,  nor  is  it  with- 
in the  province  of  a  reviewing  court  to  say  that  the  verdict  of 
the  jury  was  wrong. 

As  disclosed  by  the  bill  of  exceptions  and  the  record  in  this 
case,  which  consists  of  nearly  two  hundred  and  fifty  pages  of 
typewritten  matter,  we  are  led  to  believe  from  our  examination 
of  same  that  the  case  was  warmly  contested  in  the  trial  court, 
and  it  necessarily  follows  that  some  technical  errors  have  found 
their  way  into  the  record,  but  none  prejudicial  to  the  rights 
of  the  plaintiff  in  error. 

Upon  our  examination  of  the  entire  record  in  the  case  at  bar, 
we  feel  that  substantial  justice  has  been  done  to  all  parties 
in  interest  in  this  lawsuit.  We  find  no  error  apparent  on  the 
record  prejudicial  to  the  rights  of  plaintiff  in  error. 

A  majority  of  this  court  is  of  the  opinion  that  the  judgment 
of  the  common  pleas  court  should  be  affirmed. 

Judgment  affirmed. 

Shields^  J.,  concurs. 

Powell,  J.,  dissenting. 

I  am  constrained  to  disagree  with  the  judgment  of  affirmance 
arrived  at  by  the  majority  of  the  court  in  this  case.  The  peti- 
tion declares  on  a  negotiable  promissory  note  in  the  short  form 
authorized  by  Section  11334  of  the  General  Code.  It  was  filed 
by  the  first  endorsee  on  the  note  and  proper  averments  are  made 
to  constitute  the  plaintiff  a  holder  in  due  course.  To  the  petition 
an  answer  was  filed  setting  up  two  defenses: 


151a  COURT  OF  APPEALS. 


Bank  v.  Litt  et  al.  [Vol.  26  (N.S.) 


1.  That  plaintiff  was  not  the  owner  of  the  note  sued  on ;  that 
the  same  was  not  assigned,  transferred  and  delivered  for  a  valu- 
able consideration  to  the  plaintiff  before  the  same  was  due  and 
payable.  It  is  averred  as  a  part  of  said  first  defense  that  Will 
H.  Ade,  the  payee  of  said  note,  is  the  owner  and  holder  of  the 
same  and  is  indebted  to  defendants  in  the  sum  of  $2,850,  and 
that  for  the  purpose  of  delaying  defendants  in  the  collection  of 
their  said  claim  Ade  and  the  plaintiff  are  in  collusion  and  that, 
in  fact,  no  sale  or  transfer  from  said  Ade  to  plaintiff  has  ever 
been  made.    All  this  is  alleged  as  a  part  of  said  first  defense. 

2.  For  a  second  defense,  an  unliquidated  claim  for  damages 
against  the  said  Will  H.  Ade,  who  is  the  payee  and  endorser  of 
the  note  sued  dn,  arising  out  of  an  alleged  breach  of  warranty 
in  the  sale  of  a  horse  by  Ade  to  plaintiff  in  the  sum  of  $2,850 
is  set  up  and  judgment  asked  against  Ade. 

The  said  Ade  was  not  a  party  to  the  suit,  nor  was  any  applica- 
tion made  by  either  plaintiff  or  defendants  that  he  be  brought 
in  as  such  party,  with  or  without  leave  to  answer.  A  motion 
was  filed  by  plaintiff  to  strike  said  second  defense  from  the  an- 
swer, because  the  same  is  **  irrelevant,  immaterial  and  imperti- 
nent.'' This  motion  was  overruled.  It  should  have  been  sus- 
tained. It  is  not  a  defense  to  the  note  sued  on  in  the  meaning 
of  that  term  as  used  in  the  Negotiable  Instruments  Code,  for 
defendants  admit  the  execution  of  said  note  for  good  and  valu- 
able consideration  and  do  not  set  up  any  defect  in  it  or  defense 
against  it.  This  said  second  defense  is  not  a  counter-claim  which 
defendants  would  be  authorized  to  set  off  against  the  note,  for 
it  does  not  arise  out  of  the  contract  or  transaction  set  forth  in 
the  petition  as  the  foundation  of  plaintiff's  claim,  nor  is  it  con- 
nected with  the  subject  of  the  action.  One  of  these  two  things 
must  exist  to  constitute  a  counter-claim.  Section  11317,  General 
Code. 

It  is  not  a  set-off  because  it  does  not  exist  against  the  plaintiff  in 
the  action  brought,  but  against  a  third  person  who  is  not  a  party 
to  the  suit,  nor  could  any  judgment  be  obtained  against  plaint- 
iff on  said  second  defense.  It  does  not  arise  on  contract^  nor  has 
it  been  ascertained  by  the  decision  of  a  court.  It  is  merely  an 
indefinite,  unliquidated  claim  for  damages  asserted  against  an 
individual  who  is  not  a  party  to  the  suit  and  does  not  come 
within  the  definition  of  a  set-off  as  defined  by  Section  11319  of 
the  General  Code.  As  such  second  defense  is  neither  defense, 
counter-claim  or  set-off  as  defined  by  the  statutes,  it  should  not 
have  been  allowed  to  encumber  the  records  and  it  was  prejudi- 
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cial  error  to  overrule  the  motion  to  strfte  it  out  of  the  answer. 
Nothing  should  be  permitted  to  remain  in  an  answer  except  mat- 
ters of  defense,  counter-claim  or  set-oflf.  Section  11315,  General 
Code. 

So  far  as  the  pleadings  show  in  this  case  no  cross  demands 
ever  existed  between  the  plaintiff  and  the  defendants  to  this 
action.  Defendants  have  no  demand  against  the  plaintiff;  their 
demand  is  against  a  stranger  to  the  record,  one  who  is  not  a 
party  to  the  suit  at  all,  so  that  the  case  is  not  in  any  wise  af- 
fected by  the  provisions  of  Section  11321  of  the  General  Code ; 
besides,  this  section  does  not  apply  to  negotiable  instruments 
until  after  the  same  become  due.  Lillie  v.  Bates,  3  C.  C,  94; 
Wyman  v.  Bobbins,  51  0,  S.,  98. 

There  is  but  one  defense  pleaded  to  the  cause  of  action  set 
out  in  the  petition  and  that  defense  is  want  of  ownership  on  the 
part  of  the  plaintiff.  All  of  the  testimony  admitted  on  any  other 
subject  was  erroneously  admitted  and  involved  absurd  conse- 
quences. The  result  of  this  case  is  a  good  illustration.  The  de- 
fendant in  the  action  makes  a  claim  for  damages  on  account  of  a 
breach  of  warranty  in  the  sale  of  a  horse  against  a  citizen  of 
Indiana  who  is  not  made  a  party  to  the  suit.  This  claim  arises 
out  of  a  transaction  wholly  independent  of  the  transaction  in 
which  a  note  was  given  by  the  defendant  to  the  citizen  of  Indi- 
ana in  the  sum  of  $1,100.  It  is  alleged  that  the  note  became  the 
property  of  a  third  person  who  claims  to  be  a  holder  in  due 
course,  or,  in  the  ordinary  language  of  business,  an  innocent 
purchaser,  and  who  brings  suit  against  the  maker  of  the  note 
only,  who  in  his  turn  sets  up  as  a  reason  why  he  should  not 
pay  the  note,  that  he  has  an  unascertained  claim  for  damages 
against  the  payee  of  the  note  and  this  payee  is  a  stranger  to  the 
record  and  is  not  made  a  party  even  after  this  defense  has 
been  pleaded,  and  the  issue  thus  made  is  submitted  to  a  jury 
to  determine  whether  or  not  the  payee  of  the  note  owes  the 
maker  anything  in  another  and  different  cause  of  action;  and 
the  jury  finds  that  the  payee  does  owe  the  maker  an  unsettled 
amount,  but  at  least  sufficient  in  amount  to  offset  the  note  sued 
on  and  therefore  find  for  the  defendant.  This,  it  seems  to  me, 
is  a  proceeding  unwarranted  by  any  rule  of  law.  If  the  finding 
and  judgment  are  conclusive  of  anything,  they  are  only  conclu- 
sive that  the  plaintiff  is  not  the  owner  of  the  note.  Ade,  the 
payee  of  the  note,  is  not  in  court  at  all,  and  yet  it  is  determined 
by  a  jury  that  he  owes  enough  to  offset  a  note  admitted  to  be 
valid  and  without  any  defense,  without 'his  side  of  the  story 
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ever  having  been  heard  and  submitted  to  a  court  for  adjudica- 
tion. The  iniquity  of  this  proposition  from  a  legal  standpoint 
ought  to  be  apparent  in  the  mere  statement  of  it. 

On  the  single  issue  presented  by  the  pleadings  the  evidence 
should  have  been  confined  to  the  ownership  of  the  note  by  the 
plaintiff  and  whether,  in  fact,  he  was  a  holder  of  the  same  in 
due  course  and  entitled  to  collect  it. 

I  have  examined  this  entire  record  with  reference  to  the  issue 
of  ownership  of  this  note  and  can  not  find  therein  a  single  word 
of  competent  evidence  that  upholds  the  contention  of  the  de- 
fendants. It  is  true  that  the  testimony  of  Hosack  and  Litt  is  to 
the  effect  that  Ade  said  in  their  presence  when  at  Frederick- 
town  and  Mt.  Vernon,  Ohio,  on  the  6th  of  November,  1914,  that 
he  was  the  owner  of  the  note.  Plaintiff  was  not  present  when 
this  statement  was  made  by  Ade,  nor  was  there  any  one  repre- 
senting the  plaintiff  present,  yet  the  court  admitted  these  state- 
ments in  evidence  over  plaintiff's  objections.  This  was  error, 
and  prejudicial  error. 

I  am  at  a  loss  to  understand  the  theory  of  the  court  in  the  ad- 
mission of  this  evidence.  Plaintiff  offered  to  show  by  another 
witness  who  was  present  a  part  of  the  time  when  these  admis- 
sions were  said  to  have  been  made,  that  Ade  had  said  to  him  he 
had  sold  the  note  to  plaintiff.  This  evidence  was  excluded  by 
the  court  for  the  reason  as  given,  that  Litt  was  not  present  when 
the  statement  was  made.  Ade's  statements  seem  to  have  been 
considered  competent  to  bind  the  plaintiff,  although  no  repre- 
sentative of  the  plaintiff  was  present,  but  the  same  class  of 
testimony  was  inadmissible  to  bind  the  defendant  because  he 
was  not  present.  I  do  not  think  any  of  Ade's  statements  so 
made  were  competent  evidence  to  go  to  the  jury.  But  the  partic- 
ular vice  that  attaches  to  these  admissions  is  that  they  have 
their  weight  with  the  jury  as  an  indication  of  the  position  of  the 
court  on  the  issues  presented.  If  it  is  necessary  that  either  of 
these  parties  should  be  present  in  order  to  make  this  evidence 
competent  against  him,  the  other  should  have  been  present  also 
to  have  made  it  competent  and  binding  against  it. 

But  aside  from  all  this  the  controlling  questions  submitted 
in  this  case  have  all  been  passed  on  by  one  or  more  of  the  cir- 
cuit courts  of  the  state  adversely  to  the  holding  of  the  trial  court 
in  this  case  and  consequently  adversely  to  the  judgment  of 
affirmance  of  the  majority  of  the  court,  and  the  judgment  of 
such  courts  on  these  questions  has  been  affirmed  by  the  Supreme 
Court.    This  suit  is  brought  by  the  first  endorsee  of  a  negotiable 
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promissory  note  against  the  maker,  the  endorser  not  being  made 
a  party.  The  plaintiff  in  the  suit  claims  to  be  the  holder  in  due 
course  and  asks  judgment  for  the  amount  of  such  note.  This 
claim  is  denied  by  the  defendants  and  it  is  aflSrmatively  averred 
that  the  endorser  is  the  real  owner  of  the  note ;  this  is  the  only 
actual  defense  pleaded  to  the  note.  True,  defendants  claim  a 
set-off  against  the  endorser  but  not  against  the  plaintiff,  the  only 
other  party  to  the  suit. 

The  case  should  have  been  tried  and  determined  on  this  issue 
alone  because : 

1.  The  suit  must  be  brought  by  the  real  party  in  interest. 
Section  11241,  General  Code.  This  provision  of  the  statute  ap- 
plies to  negotiable  promissory  notes  as  well  as  to  all  other  actions. 
Nichols  V.  Oross^,  26  0.  S.,  425 ;  Osborn  v.  McClelland,  43  0.  S., 
284.  Under  these  authorities  the  plaintiff  must  be  the  real 
party  in  interest,  or  his  action  must  be  defeated.  If  the  answer 
here  means  anything,  it  means  that  plaintiff  is  not  the  real  party 
in  interest  in  this  kind  of  a  case ;  that  he  is  not  the  owner  of  the 
note  and  a  holder  in  due  course,  for  value,  and  without  notice 
of  any  infirmity  affecting  the  instrument.  It  takes  all  this  to 
constitute  him  the  real  party  in  interest.  If  he  is  not  the  real 
party  in  interest,  he  should  be  defeated  because  none  but  the 
real  party  in  interest  can  maintain  the  action. 

This  identical  case,  so  far  as  general  principles  are  con- 
cerned, is  found  in  the  case  of  Independent  Coal  Company  v. 
Bank,  27  C.  C,  297,  or  17  C.  D.,  297.  This  action  was  brought 
by  the  first  endorsee  of  a  negotiable  promissory  note  against 
the  maker  of  the  note,  the  endorser  not  being  made  a  party  to 
the  action.  The  defense  made  by  answer  was  that  the  plaintiff 
was  not  the  owner  of  the  note,  but  held  it  by  a  fraudulent  trans- 
fer from  the  endorser  for  the  purpose  of  defrauding  defendant 
out  of  a  set-off  or  counter-claim  against  the  maker  of  the  note 
arising  out  of  a  contract  to  furnish  coal,  which  contract  the  en- 
dorser had  not  complied  with.  Defendants  offered  evidence  to 
show  the  contract  with  the  endorser  by  the  terras  of  which  the 
endorser  was  indebted  to  it.  This  evidence  was  excluded  by  the 
trial  court  and  the  circuit  court  held  there  was  no  error  in  ex- 
cluding it.    The  court  says  on  page  299 : 

*  *  It  was  not  necessary  that  the  defendant  should  show  that  if 
suit  had  been  brought  by  the  payee  it  would  have  had  a  de- 
fense. It  was  sufficient  that  the  defendant  show  that  the  plaint- 
iff was  not  the  owner  of  the  note.  If  he  succeeded  in  showing 
this  he  made  a  complete  defense  to  the  action,  for  if  the  plaintiff 
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was  not  the  owner  of  the  note  then  it  was  not  the  real  party  in 
interest  as  required  by  Revised  Statutes,  4993.  Under  this 
section  the  real  party  in  interest  who  brings  suit  upon  a  prom- 
issory note  must  be  the  owner  of  that  note.  Such  suit  can  not 
be  maintained  by  one  to  whom  the  note  has  been  transferred, 
whether  by  endorsement  or  by  mere  delivery  for  the  purpose 
gf  collection  only." 

In  the  present  case,  all  the  evidence  relating  to  the  purchase 
of  the  horse,  Constant,  and  the  warranty  of  Ade,  and  the 
breach  of  it^  was  incompetent  and  immaterial  and  should  have 
been  excluded  on  plaintiff's  objection,  because  it  was  only  com- 
petent in  a  suit  on  a  breach  of  the  warranty,  in  which  the 
warrantor  is  a  party  with  a  right  to  make  his  defense,  if  he  has 
one.  The  evidence  offered  and  excluded  was  the  same  evidence 
in  that  case  as  the  evidence  offered  and  admitted  in  this  case 
relating  to  the  purchase  of  the  horse,  Constant,  and  the  war- 
ranty accompanying  such  purchase  and  the  breach  of  it ;  and  if 
the  exclusion  of  the  evidence  offered  was  not  error  in  the  case 
cited,  the  admission  of  this  evidence  in  the  case  at  bar  must 
have  been  error.  The  case  last  above  cited  was  aftirmed  by  the 
Supreme  Court  without  report.  Coal  Company  v.  Bank,  74 
0.  S.,  463. 

Again,  in  this  same  case  just  quoted  from,  another  question 
arose  as  to  the  admission  of  evidence  which  is  conclusive  of  a 
question  raised  in  the  case  under  discussion.  Defendant  in  that 
case  offered  to  show  by  its  manager  that  *' after  this  note  fell 
due  the  payee,  in  company  with  the  cashier  of  the  plaintiff,  ap- 
peared at  the  office  of  this  defendant  and  together  they  were 
anxious  to  have  this  matter  settled  up,  and  that  thereupon  and 
after  a  long  consultation  the  payee,  to-wit,  Mr.  Walthour,  and 
Mr.  Thrasher,  the  principal  persons  in  the  payee,  thereupon 
said  to  the  manager  of  the  defendant  that  they  then  were  go- 
ing to  sue  that  note — the  bank  were  going  to  sue  on  this  note — 
and  that  thereupon  the  cashier  of  the  bank  made  no  objection 
or  made  no  claim  to  be  the  owner  of  the  note."  This  evidence 
was  excluded  and  the  court  say  upon  that  subject  that  **if  the 
witness  had  testified  to  exactly  what  counsel  for  the  defendant 
stated  he  expected  him  to  testify  to,  it  would  hare  had  no  ten- 
dency to  show  that  the  plaintiff  was  not  the  real  owner  of  the 
note."  And  the  court  say  that  the  exclusion  of  this  evidence 
was  not  error.  If  the  exclusion  of  this  evidence  was  not  error, 
then  it  seems  to  me  tliat  the  admission  of  the  evidence  of  Ho- 
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sack  and  Litt  that  Ade  said  he  was  the  owner  of  the  note,  was 
error  and  such  error  as  was  prejudicial  to  the  rights  of  the 
plaintiff  below. 

The  case  cited  was  decided  right  both  in  principle  and  upon 
authority,  and  while  the  questions  are  presented  on  the  exclu- 
sion of  evidence  it  is  the  same  evidence,  or  bore  the  same  rela- 
tion to  the  case  on  trial  as  was  admitted  in  this  case,  and  if  it 
was  not  error  to  exclude  it  in  that  case  it  certainly  was  error  to 
admit  it  in  the  case  under  discussion.  The  evidence  here  was 
clear  and  conclusive  that  plaintiff  was  the  owner  of  the  note 
sued  on  and  became  such  owner  more  than  eighteen  months  prior 
to  the  date  when  such  note  fell  due.  Plaintiff  produced  the  note 
in  court  and  offered  it  in  evidence.  This  alone  made  a  prima 
facie  case  in  its  favor.  Out  of  an  abundance  of  caution  the 
testimony  of  its  cashier,  assistant  cashier  and  president  were 
given  at  the  trial,  together  with  exhibits  of  its  record  of  the 
transaction,  all  of  which  was  uncontradicted  and  which  was 
conclusive  as  to  the  ownership  of  said  note  if  evidence  of  wit- 
nesses is  to  be  believed  at  all.  Against  this  testimony  there  was 
not  a  word  of  competent  evidence  offered,  and  only  a  few  in- 
competent statements  of  a  party  who  was  not  a  party  to  the 
action. 

It  seems  to  me  that  the  trial  court  misapprehended  the  issue 
that  was  before  it  and  that  the  judgment  of  the  majority  is  in 
direct  conflict  with  the  decision  of  the  Supreme  Court  in  affirm- 
ing the  case  above  cited,  and  that  the  judgment  of  the  trial 
court  should  have  been  reversed  and  judgment  given  to  the 
plaintiff  in  error  on  the  admitted  facts  shown  by  the  record. 
Minnear  v.  Holloway,  56  0.  S.,  148.  Many  other  authorities 
might  be  cited  in  support  of  the  propositions  set  out  in  this 
opinion,  but  it  is  not  necessary  to  cite  them,  as  those  that  are 
presented  are  conclusive  of  the  points  raised  in  the  decision  of 
the  case. 

The  several  errors,  any  one  of  which,  in  my  opinion,  would 
have  justifie<i  the  reversal  of  the  case,  are  as  follows : 

1.  The  overruling  of  the  motion  to  strike  the  second  defense 
from  the  answer. 

2.  The  admission  of  any  evidence  relative  to  the  sale  of  the 
horse,  Constant,  the  warranty  by  Ade  relative  to  said  horse, 
and  the  breach  of  the  same. 

3.  The  admission  of  the  testimony  of  Hosack  and  Litt  that 
Ade  made  the  statement  in  their  presence  that  he  was  the  owner 
of  the  note  in  suit. 
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4.  The  overruling  of  plaintiff's  motion  at  the  close  of  all 
the  testimony  for  a  directed  verdict. 

5.  In  refusing  to  charge  before  argument  requests  seven 
and  eight  asked  for  by  the  plaintiflf. 

6.  The  charge  of  the  court  relative  to  any  and  all  other  mat- 
ters than  the  single  issue  of,  whether  or  not  the  plaintiflf  was 
the  owner  of  the  note  in  suit.    And 

7.  In  overruling  plaintiff's  motion  for  a  new  trial. 


AS  TO  DAMAGES  SUSTAINED  FROM  TtfE  COLLAPSE 

or  A  BUILDING. 

Court  of  Appeals  for  Hamilton  County. 

The  Standard  Extract  Company  v.  The  II.  Belmer  Company. 

Decided,  March  15,  1915. 

uld  Building  Heavily  Loaded — Collapses  During  a  Flood — Issue  as  to 
Whether  the  Flood  or  the  Load  Negligently  Placed  Caused  the  Lost, 

One  whose  negligence,  concurring  with  an  extraordinary  occurrence  in 
the  natural  world  resulted  in  serious  loss,  can  not  be  held  liable  for 
the  damage  so  sustained;  but  the  question  whether  the  two  causes 
concurred  in  bringing  about  the  loss  should  be  submitted  to  the 
jury. 

Thomas  K.  Bchmucky  for  plaintiflf  in  error. 
Fulton  &  Woost,  contra. 

Gorman,  J. 

This  was  an  action  in  the  common  pleas  court  brought  by 
plaintiff  in  error  to  recover  damages  from  the  defendant  in  error 
for  the  value  of  goods  injured,  and  also  injury  to  the  business 
of  plaintiff  in  error. 

In  January,  1913,  the  plaintiff  in  error  rented  from  the  Henry 
Estate  and  occupied  the  second  and  third  floors  of  the  building 
known  as  No.  10  East  Second  street  in  Cincinnati,  and  the  de- 
fendant in  error  rented  from  the  same  landlord  and  occupied 
the  cellar  and  the  first  floor  of  said  premises.  There  was  a  party 
wall  on  the  west  side  of  the  building,  separating  it  from  another 
building  owned  by  the  Henry  Estate  and  occupied  in  part  or 
in  whole  by  one  Klum. 

Plaintiflf  in  error  sets  up  in  its  amended  petition  that  it  gave 
permission  to  defendant  in  error  to  store  temporarily  on  the 
third  floor  of  the  premises  on  January  13,  1913,  about  six  hun- 
dred and  fifty  kegs  of  nails,  each  keg  weighing  from  seventy-five 
to  eighty  pounds,  or  a  total  of  about  twenty-five  tons,  upon  the 
agreement  that  defendant  in  error  should  indemnify  plaintiff  in 
error  for  any  loss  that  plaintiff  in  error  might  sustain  resulting 
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from  the  storage  of  said  goods ;  that  the  defendant  in  error  in 
placing  said  nails  on  said  floor  did  so  negligently  and  carelessly, 
by  reason  whereof  the  said  building  collapsed  and  the  goods  of 
plaintiff  to  the  value  of  $4,097.87  were  totally  destroyed,  and 
that  as  a  direct  result  thereof  plaintiff  was  obliged  to  discon- 
tinue its  business,  whereby  it  suffered  further  damage  in  the  sum 
of  $15,912.13,  making  a  total  loss  to  it  of  $20,000. 

Plaintiff's  claim  is  set  out  in  two  causes  of  action:  first,  it 
seeks  to  recover  the  damages  arising  from  the  alleged  breach  of 
the  contract  of  indemnity ;  and,  second,  it  seeks  recovery  on  the 
ground  of  negligence  on  the  part  of  the  defendant  in  negligently 
piling  up  the  nails  and  in  overloading  the  building. 

The  defendant  admits  the  placing  of  the  nails  on  the  third 
floor  of  the  building  with  the  permission  of  the  plaintiff,  but 
denies  negligence,  and  denies  that  there  was  an  agreement  to 
indemnify  plaintiff.  The  evidence  showed  that  on  or  about  Jan- 
uary 13,  1913,  the  Ohio  river  was  rising  rapidly  and  had  begun 
to  flood  the  cellar  and  ground  floor  of  said  building,  and  that 
the  defendant,  in  order  to  place  its  goods  out  of  the  reach  of  the 
rising  floods,  asked  and  received  permission  from  some  one  con- 
nected with  plaintiff  company  to  remove  said  nails  to  the  third 
floor  of  said  building,  and  did  there  store  or  pile  them  up  in  the 
place  pointed  out  for  that  purpose. 

On  the  trial  of  the  case  the  jury  returned  a  verdict  for  the 
defendant,  and  judgment  was  entered  thereon ;  and  the  plaintiff 
in  error  now  asks  this  court  to  reverse  said  judgment.  A  bill 
of  exceptions  in  narrative  form  and  a  transcript  of  the  docket 
and  journal  entries  have  been  filed  as  a  part  of  the  record. 

Counsel  for  plaintiff  in  error  bases  his  claim  for  a  reversal  on 
five  grounds,  which  we  shall  briefly  note  and  pass  upon. 

First,  it  is  claimed  that  the  trial  court  erred  in  his  general 
charge  to  the  jury  in  failing  to  state  that  there  might  be  two 
concurring  acts  of  negligence  which  would  render  the  de- 
fendant liable.  It  was  claimed  by  plaintiff  that  the  collapse  of 
the  building  was  due  to  the  negligence  of  the  defendant  in  the 
manner  in  which  it  piled  the  kegs  of  nails  on  the  third  floor 
against  the  partition  wall  in  too  small  a  space,  and  in  overloading 
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the  building  greatly  beyond  the  tensile  strength  of  the  partition 
wall;  while  the  defendant  denies  this  alleged  negligence,  but 
claims  that  the  building  collapsed  because  of  the  decay,  deteri- 
oratioUy  age  and  imperfect  construction  of  the  walls  and  founda- 
tion when  it  was  erected  about  fifty  or  sixty  years  ago,  and  by 
reason  of  the  further  fact  that  it  had  been  frequently  subjected 
to  the  floods  of  the  river  and  its  walls  weakened  thereby  and 
rendered  insecure  and  unsafe,  unknown  to  defendant  until  after 
the  collapse.  There  was  evidence  tending  to  establish  both  of 
these  claims. 

In  this  situation  the  court  in  substance  charged  the  jury  that . 
if  they  found  that  the  direct  and  proximate  cause  of  the  collapse 
of  the  building  was  due  to  the  overloading  of  the  third  floor  by 
the  defendant,  and  that  the  defendant  was  further  negligent  and 
careless  in  overloading  said  floor  by  storing  its  nails  in  a  care- 
less and  negligent  manner  as  alleged  in  the  amended  petition 
and  in  not  distributing  them  about  the  floor  of  the  room  as  an 
ordinarily  prudent  person  would  do,  then  the  defendant  would 
be  liable  for  the  damages  caused  to  plaintiflE's  property.  The 
court  further  charged  the  jury  that  if  they  should  find  from  the 
evidence  that  the  building  collapsed  because  of  the  inherent  de- 
fects in  the  foundation  and  walls  and  not  by  reason  of  any  act  of 
storing  or  overloading  of  the  building,  then  the  plaintiff  could 
not  recover,  as  under  such  circumstances  the  storing  or  overload- 
ing of  the  building  would  not  be  the  proximate  cause  of  the  in- 
jury to  plaintiff. 

Plaintiff  in  error  claims  that  the  court  erred  in  the  first  part 
of  his  charge  in  failing  to  call  the  jury's  attention  to  the  situa- 
tion which  may  have  been  shown  from  the  evidence,  that  the 
collapse  might  be  due  to  the  concurrent  causes  of  the  inherent 
defects  in  the  building  and  the  careless  and  negligent  over- 
loading of  the  same,  and  he  contends  that  if  such  were  the  case 
plaintiff  would  be  entitled  to  recover  and  that  the  omission  to  so 
charge  was  such  prejudicial  error  as  calls  for  a  reversal  of  the 
judgment. 

As  to  this  contention  it  may  be  said  that  if  plaintiff  desired 
such  a  charge  he  should  either  have  ad[ed  the  court  to  give  it 
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or  should  have  called  his  attention  to  the  omission,  neither  of 
which  courses  did  he  pursue,  and  we  believe  that  he  waived  this 
error,  if  it  was  error,  by  his  failure  to  call  the  court's  attention 
to  the  omission. 

But  it  is  doubtful,  to  say  the  least,  if  plaintiff  was  entitled 
to  such  an  instruction,  assuming  that  the  evidence  clearly  estab- 
lished that  the  collapse  of  the  building  was  due  to  these  concur- 
rent causes.  In  the  first  place,  it  may  be  that  the  inherent  weak- 
ness of  the  building  was  a  condition  and  not  a  cause;  and,  sec- 
ondly, it  is  quite  certain  that  there  is  a  great  conflict  of  authority 
whether  in  such  cases  the  court  should  not  instruct  a  verdict 
for  the  defendant  or  for  the  plaintiff.  See  Green-Wheeler  Shoe 
Co.  V.  Chi.,  R.  I,  <t  Pac.  B.  Co.,  130  la.,  123;  Rodgers  v.  Mo, 
Pac.  R.  Co.,  75  Kan.,  222. 

The  facts  in  these  two  cases  are  practically  the  same,  and  this 
was  the  question  to  be  determined :  Was  the  common  carrier  of 
the  goods  liable  for  their  loss,  where  there  was  negligent  delay  in 
delivering  the  goods,  and  when  so  delayed  an  unprecedented  flood 
(an  act  of  God)  arose  and  destroyed  the  goods?  If  the  goods,  in 
both  cases,  had  been  promptly  delivered  they  would  have  es- 
caped the  flood.  These  two  cases  were  decided  directly  contrary 
to  one  another;  in  the  one  case  there  was  an  instructed  verdict 
for  the  plaintiff,  and  in  the  other  an  instructed  verdict  for  the 
defendant.  If  the  trial  court  in  the  case  at  bar  had  followed  the 
rule  laid  down  in  the  Kansas  case,  supra,  he  would  have  in- 
structed a  verdict  for  the  defendant,  assuming  that  the  dam- 
ages were  the  result  of  the  two  concurring  causes  above 
mentioned.  If  the  Iowa  case,  supra,  had  been  followed,  he 
would  have  instructed  a  verdict  for  the  plaintiff.  We  think  the 
proper  course  to  have  pursued  would  have  been  to  submit  to  the 
jury  the  question  of  whether  or  not  the  plaintiff's  damages  were 
the  direct  result  of  the  defendant's  negligence  or  were  brought 
about  by  reason  of  the  collapse  of  the  building  from  its  inherent 
weakness,  or  from  some  other  cause.  We  do  not  believe  that 
defendant  would  be  liable  if  the  damages  were  the  result  of 
the  concurrent  causes  claimed  to  have  produced  the  injury.  See 
Denny  v.  N.  Y.  Central  R.  Co^,  13  Gray,  481 ;  Daniels  et  al  v. 
Ballaniine  ei  al,  23  0.  S.,  532.. 
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For  a  full  discussion  of  cases  of  this  character,  where  al- 
though the  plaintiff  was  in  fault,  yet  no  damage  would  have  re- 
sulted but  for  an  occurrence  in  the  natural  world  which  consti- 
tuted an  extraordinary  departure  from  the  usual  course  of 
nature,  see  appendix  to  article  by  Jeremiah  Smith,  Harvard  Law 
Review,  Vol.  25,  p.  321. 

We  are  also  of  the  opinion  that  the  court's  charge  is  not  open 
to  the  criticism  urged,  because  the  court  stated  to  the  jury  that 
if  the  building  collapsed  because  of  the  inherent  defects  of  the 
building,  etc.,  and  not  hy  any  act  of  storage  or  oyerloading  of 
the  building,  then  the  plaintiff  can  not  recover,  etc.  So  that, 
under  the  charge,  if  the  jury  had  found  that  the  building  col- 
lapsed by  reason  of  any  act  of  overloading  or  storing,  thej^  would 
have  been  justified  in  finding  for  the  plaintiff. 

Secondly,  it  is  claimed  that  there  was  prejudicial  error  in  the 
court's  charge  in  iteration  and  reiteration  of  parts  of  his  charge, 
thereby  giving  undue  emphasis  to  parts  of  the  charge.  We  have 
read  this  charge  with  care,  two  or  three  times,  and  do  not  find 
it  open  to  this  criticism. 

Third,  it  is  claimed  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  authority  or  lack  of  authority  of  the  agent 
through  whom  the  agreement  of  indemnity  is  claimed  to  have 
been  made  on  behalf  of  the  defendant.  This  question  was 
raised  by  the  issues  in  the  pleadings.  It  was  an  issuable  fact 
to  be  determined  by  the  jury,  unless  the  agency  was  admitted 
by  the  defendant,  which  it  was  not.  The  business  of  a  corpora- 
tion is  conducted  by  a  board  of  directors,  and  the  directors  are 
the  ones  and  the  only  ones,  acting  as  a  board,  who  can  bind  the 
corporation.  If  it  were  shown  by  the  evidence  that  the  directors 
either  generally  or  specifically  conferred  power  and  authority 
on  Albert  Belmer  to  enter  into  this  agreement,  then  his  authority 
as  agent  for  the  company  would  be  establi^ed;  but  he  had  no 
such  authority  to  enter  into  an  agreement  to  bind  the  company 
without  the  sanction  of  the  board  of  directors.  Bradford  Belting 
Co.  V.  Oihson,  68  0.  S.,  442. 

As  to  the  fourth  ground  of  complaint,  that  the  court  erred  in 
the  statement  of  the  pleadings  and  the  presentation  of  the  ifisues, 
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we  are  of  the  opinion  that  there  was  no  error  prejudicial  to  the 
plaintiff  in  this  regard.  The  burden  of  proof  was  not  upon  the 
plaintiff  to  show  that  the  latent  defect  in  the  building  caused 
its  collapse  and  the  consequent  damage  to  plaintiff.  This  might 
have  been  shown  under  a  general  denial.  See  Traction  Co.  v. 
Forrest,  73  0.  S.,  1 ;  Traction  Co,  v.  Stephens,  75  0.  S.,  171. 

Fifth,  it  is  contended  that  the  rule  laid  down  by  the  court 
as  to  the  measure  of  damages  was  wrong.  It  must  be  remembered 
that  it  was  not  for  the  loss  of  the  goods  alone  that  plaintiff  was 
claiming  damages.  This  element  of  damages  was  but  about  one- 
fourth  of  the  amount  claimed.  A  claim  was  made  for  the  loss 
of  profits  which  plaintiff  might  have  realized  from  its  business, 
and  we  think  the  court  did  not  err  in  laying  down  the  rule  to 
govern  the  jury  in  computing  the  damages. 

On  the  review  of  the  whole  case,  we  are  unable  to  say  that 
substantial  justice  has  not  been  done  in  this  case,  and  unless 
we  can  do  so  it  would  appear  that  it  is  our  duty  to  affirm  the 
judgment  of  the  trial  court;  and  this  is  accordingly  done. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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PARTITION  AMONG  *'  LIVING  HEIRS.** 

Court  of  Appeals  for  Wood  County. 

Newton  N.  Stearns  v.  John  A.  Stearns  bt  al. 

Decided,  May  8,  iai5. 

Pleading — Avervient  as  to  Whether  Property  Sought  to  6c  Partitioned  it 
Ancestral  Arises  in  Partition,  When — Bequest  to  **IAving  HHrs.^ 

Where  a  testator  bequeaths  the  residue  of  his  property  to  his  "liylng 
heirs"  and  leaves  survlying  him  both  brothers  and  sisters  and  half- 
brothers  and  half-sisterst  a  demurrer  li6s  to  a  petition  filed  hy  a 
half-brother  for  partition  of  property  passing  under  said  bequest, 
where  there  is  nothing  in  the  petition  to  show  whether  the  prop- 
erty is  ancestral  or  non-ancestral. 

Benj.  F.  James,  for  plaintiff. 
8,  W.  Bowman,  contra. 

Chittenden,  J. 

This  action  was  brought  in  the  common  pleas  court  by  the 
plaintiff  to  secure  partition  of  certain  land  and  to  have  the  title 
to  such  land  registered.  A  demurrer  to  the  petition  was  sus- 
tained and  the  plaintiff  not  desiring  to  plead  further  judgment 
was  entered  in  favor  of  the  defendants,  dismissing  the  petition 
of  the  plaintiff. 

The  cause  is  submitted  to  this  court  upon  the  demurrer  to 
the  petition. 

The  plaintiff  claims  as  a  beneficiary  under  the  last  will  and 
testament  of  one  Orrin  Steams.  The  petition  alleges  that  Orrin 
Steams  in  his  lifetime  was  the  owner  of  the  property  in  ques- 
tion, and  that  he  died,  leaving  a  will.  After  providing  for  cer- 
tain specific  legacies,  the  use  of  the  property  is  given  to  his  wife 
during  her  lifetime.  It  is  provided  that  after  the  death  of  his 
wife,  certain  sums  shall  be  paid  from  the  estate  for  a  specific 
purpose,  and  the  will  then  provides  as  follows: 

"It  is  my  request  that  the  balance  of  my  estate  be  equally 
divided  between  my  living  heirs  and  the  living  heirs  of  my  wife, 
Sarah  Ann  Stearns,  share  and  share  alike." 
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The  petition  alleges  that  Sarah  Ann  Steams  died  leaving  no 
children.  The  petition  further  alleges  as  the  living  heirs  of 
Orrin  Stearns  the  following  named  persons:  John  A.  Steams, 
a  brother;  Silas  D.  Stearns,  a  brother;  Mary  Jane  Bucher,  a 
sister;  Newton  N.  Stearns,  a  half-brother,  and  also  names  seven 
other  persons  who  are  half-brothers  and  half-sisters  of  Orrin 
Steams,  deceased.  The  living  heirs  of  Sarah  Ann  Steams  are 
alleged  to  consist  of  four  brothers,  two  sisters  and  two  nephews. 
The  plaintiff,  Newton  N.  Steams,  claims  an  interest  in  the  estate 
of  Orrin  Steams  and  the  right  to  have  partition  of  the  estate 
by  reason  of  the  allegation  that  he  is  a  living  heir  of  Orrin 
Steams,  deceased. 

It  does  not  appear  from  any  allegation  in  the  petition  as  to 
whether  or  not  the  property  sought  to  be  partitioned  is  ancestral 
or  non-ancestral  property.  Section  8574,  G.  C,  provides  how 
property  shall  descend  if  it  did  not  come  by  descent,  devise,  or 
deed  of  gift.  Section  8573  provides  for  the  order  of  descent 
when  the  title  came  by  descent,  devise  or  deed  of  gift.  By  the 
terms  of  Section  8574,  G.  C,  when  the  decedent  leaves  no  chil- 
dren or  their  legal  representatives,  and  no  husband  or  wife,  the 
estate  shall  pass  to  the  brothers  and  sisters  of  the  whole  blood. 

It  is  contended  that  this  section  of  the  General  Code  has  no 
application  in  this  case,  because  the  petition  alleges  that  the  estate 
of  the  plaintiff  comes  to  him  by  will  and  not  by  descent,  and 
that  the  term  ''living  heirs''  of  Orrin  Steams,  as  used  in  the 
willy  includes  all  persons  who  answer  that  description,  regardless 
of  the  degree  of  their  relationship  to  the  testator.  This  propo- 
sition is  said  to  be  based  upon  the  decision  of  the  Supreme  Court 
in  Mooney  v.  Purpose,  70  0.  S.,  57.  We  are  of  the  opinion  that 
this  latter  case  does  not  supply  the  rule  of  law  governing  the 
interpretation  to  be  placed  upon  the  will  of  Orrin  Steams  as 
set  forth  in  the  petition.  It  was  held  in  that  case  that  where  a 
testator  bequeathes  his  residuary  estate  to  his  lawful  heirs,  and 
the  will  directs  that  it  ''shall  be  equally  divided  amongst  my 
lawful  heirs  share  and  share  alike,"  all  persons  who  at  the  time 
of  the  testator's  death  answer  the  description,  his  "lawful  heirs,*' 
are  entitled  to  share  in  such  residuary  estate  regardless  of  the 
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degree  of  their  relationship  to  the  testator,  and  in  the  distribu- 
tion of  such  estate  such  heirs  take  per  capita  and  not  per  stirpes. 
The  question  that  arises  in  every  case  of  that  character  is,  who 
are  the  lawful  heirs  ?  and  the  question  presented  by  this  petition 
is,  who  are  the  living  heirs  of  the  testator  and  of  his  widow  t 

The  term  ''living  heirs"  designates  a  class  to  whom  the  tes- 
tator intends  his  estate  to  go.  We  quote  from  the  opinion  in 
Mooney  v.  Purpose,  at  page  64,  as  follows: 

* '  This  being  the  only  designation  or  description  of  those  who 
were  intended  as  beneficiaries  under  the  clause  of  the  will,  of 
necessity  resort  must  be  had  to  the  statute,  in  order  to  deter- 
mine who  are  the  legal  heirs  of  the  testator  within  the  meaning 
of  this  clause." 

We  quote  no  more  than  the  foregoing  from  the  extended  dis- 
cussion of  the  subject  found  in  that  report. 

Resorting  then  to  the  statute  to  ascertain  who  are  included  in 
this  class  of  living  heirs,  we  find  that,  if  this  property  is  non- 
ancestral  property,  half-brothers  and  half-sisters  are  not  ''liv- 
ing heirs"  within  the  terms  of  the  will. 

The  petition  failing  to  contain  any  averment  which  brings 
the  plaintiff  within  the  class  designated  by  the  will,  the  allega- 
tions are  not  suflScient  to  constitute  a  cause  of  action  on  behalf 
of  the  plaintiff,  and  the  demurrer  to  the  petition  will,  therefore, 
be  sustained. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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JURISDICTION  or  STATE  COURTS  OVER  RAILWAYS  ENGAGED 

IN  INTERSTATE  COMMERCE. 

Court  of  Appeals  for  Franklin  County. 

Clarence  Caseb.vlt  v.   The  Kanawha  &  Michigan 

Railroad  Co. 

Decided,  June,  1916. 

(Spence,  Pollock  and  Metcalfe,  of  the  Seventh  District,  sitting  in  place 

of  Judges  of  Second  District.) 

Service  of  Summons — Under  Section  11272  Upon  Railway  Companies 
Operating  Roads  Within  the  State — Jui-isdiction  of  State  Courts 
Over  Railways  Engaged  in  Interstate  Commerce, 

1.  Jurisdiction  of  the  state  courts  over  the  person  of  a  railroad  company 

engaged  in  interstate  commerce,  to  enforce  the  rights  of  employees 
arising  under  the  federal  employers  act  of  April  22,  1908,  as  amend- 
ed in  1910,  for  injuries  received  while  engageo  in  interstate  com- 
merce, is  not  enlarged  by  that  act,  but  defends  upon  the  jurisdic- 
tion prescribed  by  the  state  laws. 

2.  Provisions  of  Section  11272,  General  Code,  apply  to  railroad  com- 

panies owning  or  operating  a  railroad  within  that  state  and  serv- 
ice may  be  made  thereon  in  accordance  with  the  provisions  of  that 
section. 

F.  S.  Monnett,  H.  Meyers  and  C,  W.  DUle,  for  plaintiff  in 
error. 

Chrosvenor,  Jones  &  Warstell,  LeRoy  Allebach  and  W.  N. 
King,  contra. 

Pollock,  J. 

Plaintiff  in  error  brought  an  action  against  the  defendant  in 
error  in  the  court  of  common  pleas  of  this  county,  alleging  that 
the  defendant  railway  company  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Ohio,  and  is  engaged  in  the  business 
of  operating  a  railroad  extending  from  Charleston,  West  Vir- 
^nia,  to  Columbus,  Ohio,  running  into  and  through  the  county 
of  Franklin;  that  on  December  24th,  1914,  the  defendant  was 
operating  a  railroad  engaged  in  interstate  commerce  and  plaint- 


\ 
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iff  was  in  its  employ^  working  on  one  of  its  interstate  trains ;  that 
on  that  date  while  so  engaged  he  was  injured  through  the  negli- 
gence of  the  defendant,  and  he  asks  damages  therefor;  that  his 
cause  of  action  is  governed  and  controlled  by  the  federal  em- 
ployers' liability  act  of  1908. 

Summons  was  issued  to  the  sheriff  of  Franklin  county,  and  re- 
turned by  said  sheriff  reciting  that  he  served  the  defendant  cor- 
poration by  handing  a  copy  of  the  writ  to  P.  B.  Sheldon,  vice- 
president  of  said  corporation,  the  president  thereof  not  being 
within  the  county. 

The  defendant  railway  company,  disclaiming  an  intention  to 
enter  an  appearance,  filed  a  motion  to  quash  the  pretended  serv- 
ice of  summons,  supported  by  affidavit  alleging  facts  which  show 
that  its  railroad  tracks  do  not  extend  into  the  county  of  Frank- 
lin; that  it  has  no  property  therein  other  than  office  furniture 
and  equipment;  that  the  president  has  no  office  in  Pranklin 
county,  but  that  P.  B.  Sheldon,  vice-president  in  charge  of  oper- 
ation, maintains  an  office  within  Pranklin  county,  where  the 
office  of  the  local  treasurer,  auditor  and  general  attorney  are 
also  located.    This  motion  was  heard  and  overruled  by  the  court. 

The  defendant  company  then  asked  leave  to  file  an  answer, 
and  afterwards  an  amended  answer,  in  both  of  which  it  dis- 
claimed any  intention  of  entering  an  appearance,  and  pbjected 
to  the  jurisdiction  of  the  court  over  the  person  of  the  defendant 
on  the  grounds  stated  in  motion,  but  further  answered  to  the 
merits  of  the  case. 

The  cause  was  placed  on  trial  to  a  court  and  jury,  and  at  the 
close  of  the  plaintiff's  testimony  the  defendant  made  a  motion 
to  direct  a  verdict  on  the  ground  that  the  court  did  not  have 
jurisdiction  over  the  person  of  the  defendant.  This  motion  was 
then  sustained,  to  the  sustaining  of  this  motion  the  plaintiff  is 
prosecuting  error. 

The  testimony  in  the  case  shows  substantially  the  same  facts 
as  were  set  out  in  the  affidavit  in  support  of  the  motion  to  quash 
the  service,  and  the  only  question  submitted  to  this  court  for  de- 
termination is  whether  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant  by  service  on  the  vice-president  within 
Pranklin  county,  where  the  defendant  maintained  an  office  in 
charge  of  the  vice-president  and  other  officers. 
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The  plaintiff  urges,  first,  that  the  federal  employers'  liability 
act  of  1908,  as  amended  in  1910,  Section  6,  confers  jurisdiction 
over  the  person  of  a  railroad  corporation  engaged  in  interstate 
commerce  in  any  county  where  it  maintains  an  office  such  as  set 
out  in  the  affidavit  in  support  of  the  motion  in  this  case. 

Section  6  of  this  act,  so  far  as  it  refers  to  the  question  now 
before  this  court,  is  as  follows : 


<( 


Sec.  6.  That  no  action  shall  be  maintained  under  this  act, 
unless  commenced  within  two  years  from  the  day  the  cause  of 
action  accrued. 

**  Under  this  act  an  action  may  be  brought  in  a  circuit  court 
of  the  United  States,  in  the  district  of  the  residence  of  the  de- 
fendant, or  in  which  the  cause  of  action  arose,  or  in  which  the 
defendant  shall  be  doing  business  at  the  time  of  commencing 
such  action.  The  juristliction  of  the  courts  of  the  United  States 
under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under  this  act  and  brought 
iu  any  state  court  of  competent  jurisdiction  shall  be  removed 
to  any  court  of  the  United  States." 

The  second  paragraph  provides  for  the  jurisdiction  over  the 
person  of  the  defendant  in  the  Circuit  Court  of  the  United 
States,  and  would  give  that  court  for  this  district  jurisdiction 
over  the  defendant  under  the  facts  in  this  case.  This  does  not 
refer  to  state  courts,  but  only  to  the  federal  courts;  but  the 
second  sentence  provides  that  the  jurisdiction  of  the  courts  of 
the  United  States  under  this  act  shall  be  concurrent  with  that 
of  the  courts  of  the  several  states,  and  that  no  case  arising  under 
this  act  and  brought  in  any  state  court  of  competent  jurisdiction 
shall  be  removed  to  any  federal  court. 

It  is  claimed  that  by  this  sentence  the  state  court's  jurisdiction 
over  the  person  of  a  defendant  is  extended  or  made  equal  to 
that  of  the  federal  court.  The  plain  language  of  this  sentence 
will  not  bear  such  a  construction.-  All  that  is  intended  from  its 
language  is  that  w-hen  a  state  court  has  jurisdiction  over  the 
person  of  a  defendant,  that  the  action  may  be  maintained  either 
in  the  federal  court  or  in  the  state  court,  but  it  does  not  enlarge 
the  jurisdiction  of  the  state  court  over  the  person  of  the  defend- 
ant from  that  conferred  by  the  state. 
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If  any  doubt  could  exist  as  to  this  construction  of  the  statute, 
we  think  it  has  been  fully  set  at  rest  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Mondou  v.  New  York,  yew 
Haven  &  Hartford  Railroad  Company,  223  U.  S.,  page  1.  In 
the  ninth  proposition  of  the  syllabus  the  court  say : 

**  Jurisdiction  of  an  action  to  enforce  the  rights  arising  under 
the  employers'  liability  act  of  April  22,  1908,  regulating  the 
liability  of  interstate  railway  carriers  for  the  death  or  injury 
of  their  employees  while  engaged  in  interstate  commerce,  may 
nor  be  declined  by  the  courts  of  a  state  whose  ordinary  juris- 
diction as  prescribed  by  local  laws  is  adequate  to  thf^  occasion." 
•     #     • 

And  further  along  on  the  same  page  the  justice  uses  the  follow- 
says: 

**The  amendment,  as  appears  by  its  language,  instead  of 
granting  jurisdiction  to  the  state  courts,  presupposes  that  they 
already  possess  it." 

And  further  along  the  same  page  the  justice  uses  the  follow- 
ing language : 

'*We  deem  it  well  to  observe  that  there  is  not  here  involved 
any  attempt  by  Congress  to  enlarge  or  regulate  the  jurisdiction 
of  state  courts,  or  to  control  or  affect  their  modes  of  procedure, 
but  only  a  question  of  the  duty  of  such  a  court,  when  its  ordi- 
nary jurisdiction,  as  prescribed  by  local  laws,  is  appropriate  to 
the  occasion,  and  is  invoked  in  conformity  witli  those  laws,  to 
take  cognizance  of  an  action  to  enforce  a  right  of  civil  recovery 
arising  under  the  act  of  Congress,  and  susceptible  of  adjudica- 
tion according  to  the  prevailing  rules  of  procedure." 

It  is  true  that  the  court  in  this  case  had  before  them  a  ques- 
tion of  the  jurisdiction  of  a  state  court  over  the  subject-matter, 
but  the  remarks  of  the  court  quoted  above  clearly  show  that 
there  was  no  attempt  by  courts  to  enlarge  the  jurisdiction  of 
the  state  courts  over  the  person  of  the  defendant  in  actions 
arising  under  this  act,  but  only  that  the  court  could  not  refuse 
to  take  cognizance  of  the  action  when  it  had  jurisdiction  under 
its  ordinary  state  procedure. 
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We  must  turn  then  to  the  state  statutes  to  determine  whether 
or  not  the  court  had  jurisdiction  over  the  person  of  the  defend- 
ant corporation  in  this  action. 

Section  11272  of  the  General  Code  provides: 

'An  action  other  than  one  of  those  mentioned  in  the  next 
four  preceding  sections,  against  a  corporation  created  under  the 
laws  of  this  state,  may  be  brought  in  the  county  in  which  such 
corporation  is  situated,  or  has  or  had  its  principal  office  or 
place  of  business,  or  in  which  such  corporation  has  an  office  or 
agent,  or  in  any  county  in  which  a  summons  may  be  served  upon 
the  president,  chainnan  or  president  of  the  board  of  directors 
or  trustees  or  other  chief  officer. ' '  . 

If  this  section  is  applicable  to  a  corporation  engaged  in  operat- 
ing a  railroad,  it  would  give  the  court  jurisdiction  over  the  de- 
feudant  when  the  service  was  made  as  in  this  case. 

The  plain  language  of  this  section  would  include  any  corpora- 
tion created  under  the  laws  of  this  state.  But  it  it  urged  that 
jurisdiction  can  not  be  obtained  over  a  railroad  company  owning 
or  operating  a  railroad  by  virtue  of  the  provisions  of  that  sec- 
tion, but  that  jurisdiction  is  only  obtained  when  service  is  had 
under  the  provisions  of  Section  11273  of  the  code,  which  pro- 
vides : 

'*An  action  against  *  •  •  a  railroad  company  •  *  • 
owning  or  operating  a  railroad  •  •  •  may  be  brought  in 
any  county  through  or  into  which  said  line  of  railroad  •  •  * 
passes  or  extends." 


This  section  does  not  by  its  terms  exempt  a  railroad  company 
from  the  provisions  of  Section  11272,  but  it  is  urged  that  "may" 
should  be  read  **must,"  and  that  it  does  exempt  it  from  that 
section  by  implication.  The  former  section  includes  any  cor- 
poration created  under  the  laws  of  this  state,  and  would  author- 
ize bringing  an  action  against  a  corporation  engaged  in  railroad 
business  just  as  it  would  against  any  other  corporation,  unless 
hy  the  provisions  of  the  latter  section  the  provisions  of  the  for- 
mer are  repealed  by  implication  so  far  as  it  includes  railroad 
companies  and  others  mentioned  in  the  later  section. 
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The  repeal  of  a  statute  by  implication  is  not  favored.  The 
Supreme  Court  of  this  state  in  Ludlow  Heirs  v.  Johnston,  3 
Ohio,  565,  say : 

''When  the  provisions  of  two  statutes  are  so  far  inconsistent 
with  each  other  that  both  can  not  be  enforced,  the  latter  must 
prevail.  But  if,  by  any  fair  course  of  reasoning^  the  two  can 
be  reconciled,  both  shall  stand.  When  the  Legislature  intend 
to  repeal  a  statute,  we  may,  as  a  general  rule,  expect  them  to  do 
it  in  express  terms,  or  by  the  use  of  words  which  are  equivalent 
to  an  express  repeal.  Xo  court  will,  if  it  can  be  consistently 
avoided,  determine  that  a  statute  is  repealed  by  implication. 


»» 


This  same  principal  was  affirmed  in  OhiOy  ex  rel  Dudley,  1 
Ohio  St.,  441 ;  Cass  v.  Dillon^  2  Ohio  St.,  610 ;  and  in  Eggleston 
et  al  V.  Harrison,  Assignee,  61  Ohio  St.,  404,  we  find  the  follow- 
ing: 

'*An  enlarged  meaning,  beyond  the  import  of  the  words,  will 
not  be  given  to  one  act  in  order  to  repeal  another  by  implica- 
tion." 

Applying  these  rules  in  the  construction  of  the  sections  under 
consideration,  the  latter  section  does  not  repeal  by  implication 
the  jurisdiction  of  a  court  over  a  railroad  company  conferred 
by  the  former  section.  The  latter  section,  in  place  of  limiting  the 
jurisdiction  of  the  court  over  railroad  companies  exclusively  to 
the  provisions  of  that  section,  is  cumulative  or  in  addition  to 
the  jurisdiction  conferred  by  the  former  section. 

It  is  urged  that  to  place  such  a  construction  upon  the  provi- 
sions of  these  sections  ''would  greatly  impair  and  hamper  the 
business  and  public  service  of  the  railroads."  Granting  that 
this  is  correct,  it  should  not  affect  the  construction  that  courts 
would  place  upon  these  acts.  If  the  language  of  an  act  "is 
plain  and  free  from  doubt,  an  eflPect  must  be  given  to  its  clear 
import  without  regard  to  the  consequences  which  may  result." 
Slingluff  v.  Weaver,  66  Ohio  St.,  621. 

We  think  the  provisions  of  Section  11272  of  the  General  Code 
apply  to  corporations  created  under  the  laws  of  this  state  own- 
ing or  operating  a  railroad,  and  that  the  court  of  common  pleas 
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had  jurisdiction  of  the  person  of  the  defendant  by  virtue  of  the 
provisions  of  this  section.  Holding  as  we  do,  the  question  of 
whether  the  defendant  entered  its  appearance  by  answer  is  not 
before  the  court. 

The  judgment  of  the  court  below  is  reversed.     Exceptions 
noted. 

Spence,  J.,  and  IVEetcalpe,  J.,  concur. 


CONTEMPT  IN  FAILING  TO  FAY  ALIMONY. 

Court  of  Appeals  for  Hamilton  County. 

In  bb  J.  Harrt  Whallon. 

Decided,  May  3,  1915. 

Jurisdiction — Deprivation  of  a  Court  of  a  Part  of  Its  Jurisdiction — 
Does  Not  Affect  Its  Inherent  Power  to  Enforce  a  Valid  Decree 
Theretofore  Rendered — Imprisonment  for  Failure  to  Pay  Alimony 
Not  Imprisonment  for  Debt, 

1.  The  legislative  act,  taking  away  from  the  court  of  insolvency  of 

Hamilton  county  its  Jurisdiction  in  the  matter  of  divorce  and  ali- 
mony, did  not  deprive  that  court  of  Jurisdiction  in  a  proceeding 
for  contempt  in  failing  to  pay  a  Judgment  for  alimony,  pronounced 
prior  to  the  passage  of  said  act. 

2.  Imprisonment  for  contempt  in  failing  to  pay  a  Judgment  for  alimony 

i^  gross  is  not  violative  of  any  constitutional  right  of  the  person 
80  imprisoned. 

3.  An  order  of  commitment  for  contempt  imports  verity  and,  in  the 

absence  of  any  showing  to  the  contrary  in  the  record,  such  an  or- 
der is  supported  by  the  presumption  that  the  court  heard  evidence, 
and  found  that  the  defendant  was  able  to  pay  the  amount  adjudged 
against  him,  before  the  order  for  his  commitment  for  failure  to 
pay  was  entered. 

W.  A.  Rinckhoff,  for  respondent. 
C.  S.  Sparks,  for  Whallon. 

Gk)RMAN,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
common  pleas  court  discharging  J.  Harry  Whallon  from  the 
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custody  of  the  sheriff  of  Hamilton  county,  who  held  him  in  the 
county  jail  under  a  judgment  and  commitment  of  the  insolvency 
court  of  Hamilton  county. 

On  December  23,  1913,  the  insolvency  court  of  Hamilton 
county  in  an  action  for  divorce  and  alimony  brought  by  Ella 
J.  Whallon  against  her  husband,  J.  Harry  Whallon,  then  pend- 
ing in  said  court,  decreed  a  divorce  to  said  Ella  J.  Whallon  on 
account  of  the  aggressions  of  her  husband,  and  awarded  her  in 
gross  the  sum  of  $175  as  and  for  alimony  and  attorneys'  fees, 
and  rendered  judgment  in  her  favor  for  said  sum. 

The  order  and  judgment  of  the  court  as  to  the  payment  of  the 
alimony  not  having  been  complied  with,  a  rule  was  issued  on 
the  motion  of  the  wife,  directing  the  husband,  J.  Harry  Whallon, 
to  show  cause  in  said  insolvency  court  on  or  before  March  6. 
1915,  at  10  o'clock  a.  m.,  why  attachment  for  contempt  should 
not  issue  against  him  for  disobedience  of  the  said  order  directing 
him  to  pay  said  sum  of  $175.  Whallon  was  thereupon  brought 
into  court,  charges  of  contempt  filed  against  him,  and  he  was 
found  guilty  of  contempt  of  court  for  failing  to  pay  the  sum 
of  $150,  the  balance  unpaid  of  said  judgment  for  alimony.  He 
was  thereupon  committed  to  the  jail  of  Hamilton  county  until 
said  sum  should  be  paid,  or  until  the  further  order  of  the  court, 
or  until  discharged  by  operation  of  law. 

Thereupon,  on  March  16,  1915,  said  Whallon  sued  out  a  writ 
of  habeas  corpus  in  the  common  pleas  court,  and  that  court 
found  that  he  was  illegally  restrained  of  his  liberty,  and  xiis- 
charged  him  from  custody* 

The  case  is  now  here  on  error  to  reverse  that  judgment. 

The  ground  upon  which  the  court  of  common  pleas  held  the 
detention  of  Whallon  to  be  illegal,  was  that  the  insolvency  court 
of  Hamilton  county  had  no  jurisdiction  to  commit  said  Whallon, 
because  by  the  act  of  the  General  Assembly  passed  February  6, 
1914  (104  0.  L.,  179-180),  that  court  was  deprived  of  jurisdic- 
tion in  actions  for  divorce  and  alimony  after  December  31,  1914, 
and  the  order  of  the  insolvency  court  in  committing  said  Whallon 
for  failure  to  pay  alimony  having  been  made  after  December  31, 
1914,  in  an  action  for  divorce  and  alimony,  the  same  was  null 
and  void  for  want  of  jurisdiction  to  make  the  order. 
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At  the  time  the  decree  for  alimony  was  rendered,  December  23, 
1913,  the  Court  of  Insolvency  of  Hamilton  County  undoubtedly 
had  jurisdiction  to  hear  and  determine  actions  for  divorce  and 
alimony  under  the  delegation  of  power  and  authority  contained 
in  Section  1637,  Sub.  9,  so  that  the  decree  awarding  Mrs.  Whallon 
alimony  was  a  valid,  binding  judgment  and  order,  and  enforcible 
against  J.  Harry  Whallon  either  by  execution  or  by  attachment 
and  commitment  for  failure  to  obey  the  same. 

Did  the  insolvency  court  by  the  amendment  of  said  Section 
1637,  Sub.  9,  on  February  6,  1914,  lose  jurisdiction  after  Decem- 
ber 31,  1914,  to  enforce  its  judgments,  orders  and  decrees  made 
prior  to  that  date  ?  We  think  it  did  not,  but  that  every  court  has 
inherent  power  and  authority  to  enforce  its  decrees  if  it  had 
jurisdiction  to  make  the  order  or  decree.  The  General  Assembly 
is  without  atlthority  to  abridge  or  deprive  a  court  of  power  and 
authority  to  enforce  its  valid  decrees,  orders  and  judgments  by 
contempt  proceedings  or  such  other  proceedings  as  are  necessary 
to  establish  its  authority  and  respect  as  a  court.  It  may  create 
or  abolish  courts  having  jurisdiction  inferior  to  the  Supreme 
Court,  and  it  may  limit  or  enlarge  their  jurisdiction  and  powers ; 
but  so  long  as  the  court  continues  to  exist  as  a  court,  it  can  not 
be  deprived  of  its  inherent  power  to  enforce  its  decrees,  orders 

and  judgments.    If  this  power  should  be  taken  from  a  court,  then 
it  would  cease  to  be  a  court  and  would  lose  the  respect  and  dignity 

with  which  the  people  have  clothed  it. 

**The  power  to  enforce  its  decrees  and  orders  arose  upon  the 
creation  of  the  court  because  it  was  implied  in  the  very  concep- 
tion of  the  court." 

It  was  well  said  by  Judge  Shauck  in  the  case  of  Hale  v.  State, 
55  O.  S.,  210,  at  page  213 : 

**The  difference  between  the  jurisdiction  of  courts  and  their 
inherent  powers  is  too  important  to  be  overlooked.  In  constitu- 
tional governments  their  jurisdiction  is  conferred  by  the  provi- 
sions of  the  constitutions  and  of  statutes  enacted  in  the  exercise 
of  legislative  authority.  That,  however,  is  not  true  with  respect 
to  such  powers  as  are  necessary  to  the  orderly  and  efficient  exer- 
cise of  jurisdiction.  Such  powers,  both  from  their  nature  and 
their  ancient  exercise,  must  be  regarded  as  inherent.    They  do 
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not  depend  upon  express  constitutional  grant,  nor  in  any  sende 
upon  the  legislative  will.  The  power  to  maintain  order,  to  se- 
cure the  attendance  of  witnesses  to  the  end  that  the  rights  of 
parties  may  be  ascertained,  and  to  enforce  process  to  the  end 
that  effect  may  be  given  to  judgments,  must  inhere  in  every  court 
or  the  purpose  of  its  creation  fails.  Without  such  power  no 
other  could  be  exercised.'' 

See  also:  Bepublica  v.  Oswald,  1  Dallas  (Pa.),  343. 

Numerous  authorities  might  be  cited  to  establish  the  elementary 
proposition  that  all  courts  have  inherent  power  to  enforce  their 
decrees,  orders  and  judgments,  but  we  think  it  sufficient  to  cite 
only  a  few  of  them.  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  Vol.  8, 
28.  29 ;  same.  Vol.  7,  p.  30 ;  State  v.  Rorew  &  Hart,  24  W.  Va., 
416 ;  Little  V.  State,  90  Ind.,  338 ;  People  v.  Wilson,  64  111.,  195. 

This  power  to  enforce  the  decrees  and  orders  of  a'court,  even 
by  contempt  proceedings  if  necessary,  the  Legislature  can  not 
take  away,  because  it  can  be  exercised  regardless  of  the  consent 
of  the  Legislature.  If  power  distinguished  from  jurisdiction 
exists  independently  of  legislative  action,  it  will  continue  to  exist 
notwithstanding  legislation. 

The  insolvency  court  of  Hamilton  county  still  lives.  It  has 
not  been  abolished,  nor  have  its  powers  to  enforce  its  valid  orders 
been  abridged  or  curtailed.  The  order  requiring  Whallon  to  pay 
to  his  wife  this  sum  of  money  is  a  valid  subsisting  order,  and  the 
court  had  ample  power  to  compel  Whallon  to  obey  it. 

What  might  be  the  status  of  a  decree  or  judgment  granting  a 
divorce  or  alimony  since  January  1,  1915,  we  do  not  decide,  as 
that  question  is  not  presented  to  us  by  the  record  in  this  case. 
The  jurisdiction  of  that  court  to  hear  and  determine  divorce  and 
alimony  actions  since  December  31,  1914,  is  not  raised  by  the 
record. 

The  second  question  involved  in  this  case  is  the  power 
or  authority  to  punish  as  for  a  contempt  of  court  the  refusal 
to 'pay  a  judgment  for  alimony  in  gross.  Is  this  a  judgment  for 
a  debt,  which  can  only  be  enforced  by  execution  and  levy  on 
property,  and  which  can  not  be  enforced  by  imprisonment  in 
contempt  proceedings?  We  think  that  this  question  has  been 
decided  adversely  to  the  contention  of  counsel  for  J.  Harry 
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Whallon  in  the  cases  of  Cook  v.  Cook,  66  O.  S.,  566,  and  Luebber- 
ing  V.  State,  19  C.  C,  658. 

In  the  case  of  Cook  v.  Cook,  the  second  paragraph  of  the  sylla- 
bus reads  as  follows: 

**A  final  money  decree  for  alimony  is  not  a  debt  v\ithin  the 
purview  of  the  constitutional  inhibition  against  imprisonment 
for  debt,  but  is  such  an  order  as  that,  under  favor  of  Section 
5640,  R.  S.  (12137,  Q.  C),  punishment  as  for  a  co  it<;mpt  may 
follow  wilful  failure  to  comply  with  it." 

In  the  case  of  Luebbering  v.  State,  19  C.  C,  658,  the  circuit 
court  of  this  county  held  that  the  court  has  power  to  imprison 
for  failure  to  pay  a  judgment  in  gross  awarded  as  alimony. 

It  may  therefore  be  said  to  be  fairly  established  in  this 
state  that  imprisonment  for  contempt  in  failing  to  pay  a  judg- 
ment for  alimony  in  gross,  is  not  violative  of  any  constitut'  >nal 
right  of  the  person  duly  imprisoned  on  such  a  charge  o1  <on- 
tempt  for  failure  to  obey  the  order. 

Thirdly,  it  is  claimed  that  the  record  fails  to  show  tha»  W  bal- 
lon was  able  to  pay  the  alimony  at  the  time  the  court  of.  i:isol- 
vency  ordered  him  committed,  and  that  the  fact  should  appear 
in  the  record  that  he  is  able  to  pay,  before  any  valid  (••  mn  itment 
can  be  made. 

The  order  of  commitment  for  contempt  imports  verity,  .^ad  it 
will  be  presumed  that  the  court  heard  the  evidence  umi  found 
the  defendant  was  able  to  pay  the  amount  adjudged  Hi??iins1  him. 
GaUey  v.  Galley,  13  C.C.(N.S.),  522.  It  was  iiKumleiit  upon 
the  defendant  Whallon  to  establish  his  inability  \v  nay,  '■  tid  in 
the  absence  of  a  bill  of  exceptions  containing  tl  evid-.-  ice,  if 
any  was  offered,  the  presumption  will  be  that  i  le  defendant 
failed  to  establish  his  inability  to  pay.  Galley  v.  Galley ,  13  CO. 
(N.S.),  522. 

Furthermore,  the  failure  of  the  record  to  disclose  ability  to 
pay,  on  the  part  of  Whallon,  can  not  be  raised  in  this  habeas 
corpus  proceeding.  This  question  would  have  to  Ikj  raised  in 
error  proceedings.  If  the  court  had  jurisdiction  of  the  person  of 
Whallon  and  of  the  subject-matter — contempt  of  court— then 
any  and  all  errors  claimed  to  exist  in  the  record  must  h<;  taken 
advantage  of  by  error  proceedings,  and  not  in  a  collate  ?  w   attack. 
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Effinger  v.  State^  11  C.  C,  389 ;  Bailey  on  Habeas  Corpus,  Vol.  I, 
pp.  284-288. 

Habeas  corpus  can  not  be  employed  to  review  errors  of  the 
court.  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  Vol.  15,  p.  172; 
State  V.  Haslip,  Wright's  R.,  500. 

If  the  court  has  jurisdiction  of  a  cause  and  proceeds  irregu- 
larly or  in  an  erroneous  manner,  the  remedy  is  not  habeas  corpus, 
but  proceedings  in  error.  Lillihridge  v.  Stewart,  7  C.C.(N.S.), 
452. 

So  far  as  we  are  advised  by  the  record  in  this  case  Whallon 
was  able  to  pay.  We  have  a  right  to  presume  that  the  court  of 
insolvency  so  found  before  ordering  him  committed;  but  if  the 
court  did  not  so  find,  then  error  proceedings  is  the  proper  rem- 
edy to  employ  to  raise  the  question. 

Being  satisfied  that  the  court  of  insolvency  had  jurisdiction  of 
the  person  of  Whallon,  and  of  the  subject-matter — contempt — 
we  conclude  that  the  court  of  common  pleas  erred  in  discharging 
J.  Harry  Whallon  from  custody,  and  the  judgment  of  that  court 
is  reversed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


UNCERTAINTY  AS  TO  THE  MEANING  OF  A  WILL  WRITTEN  IN 

A  FOREIGN  LANGUAGE. 

Court  of  Appeals  for  Stark  County. 

Mary  Helen  Walker  v.  Frances  Burtscher  et  al.* 

Decided,  February  Term,  1916. 

Wills — Construction  of.  Not  Attempted — Where  the  Testator's  Intention 
is  so  Involved  in  Ohscu7'ity  that  it  Can  Only  be  Guessed  at  ty  the 
Court. 

A  court  will  not  speculate  as  to  the  intention  of  a  testator  whose  will 
was  written  in  a  foreign  language  and  the  scholars  who  were  called 
as  witnesses  did  not  agree  in  their  translations,  but  In  such  a 
case  the  provisions  of  the  law  for  distribution  of  the  property  of  a 
decedent  will  be  applied. 

♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  June  30,  1916. 
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\\^elty  &  Burt,  for  plaintiff. 

J.  W.  Crane  and  T.  C.  Davis,  contra. 

HoucK,  J. 

This  case  is  before  us  on  appeal  from  the  Common  Pleas  Court 
of  Stark  County,  Ohio.  The  action  is  one  in  partition,  and  the 
parties  hereto  base  their  respective  claims  to  the  real  estate  in 
question  on  the  construction  placed  on  the  last  will  and  testa- 
ment of  Joseph  Wagner,  Sr.    The  petition  alleges: 

'*^lavy  Helen  AValker,  the  plaintiff  herein,  for  a  cause  of 
action  says  that  she  is  a  daughter  and  devisee  of  Joseph  Wagner, 
Jr.,  deceased ;  that  he  was  a  son  and  legal  heir  of  Joseph  Wag- 
ner, Sr.,  also  deceased.  That  by  the  will  of  the  latter  a  life 
estate  was  given  and  devised  to  Maria  Wagner,  now  deceased, 
wife  of  Joseph  Wagner,  Sr.,  as  shown  by  the  record  of  said 
will  in  Will  Record  D,  at  page  532,  in  the  records  of  the  probate 
court  of  said  county,  of  the  following  described  lands  and  tene- 
ments, to-wit :  being  lots  Nos.  335  and  1368  in  the  city  of  Mas- 
sillon,  Ohio;  that  the  remainder  after  the  said  life  estate  in 
said  lands  and  tenements  was  not  given  or  devised  to  any  person 
or  persons  whatsoever  by  said  will,  and  was  never  during  the 
life  of  said  Joseph  Wagner,  Sr.,  by  him  granted  or  disposed  of, 
but  was  at  his  death  owned  by  him.  Plaintiff  says  that  said 
Joseph  Wagner,  Jr.,  was  one  of  five  children  of  said  Joseph 
Wagner,  Sr.,  to-wit:  Frances  Wagner  Burtscher,  Mary  Wag- 
ner Grass,  Lilian  Wagner  Ritter,  Emma  Wagner  Neher,  defend- 
ants herein,  and  Joseph  Wagner,  Jr.  That  each  of  said  five 
children  was  upon  the  death  of  said  Joseph  Wagner,  Sr.,  entitled 
to  the  undivided  one-fifth  interest  in  fee  simple  in  the  said 
remainder  of  said  property.  That  said  Joseph  Wagner,  Jr., 
at  his  death  was  possessed  of  and  by  his  last  will  and  testament 
gave,  devised  and  bequeathed  his  said  undivided  one-fifth  inter- 
est in  said  estate  to  ]\rary  Wagner,  his  wife,  now  Mrs.  Mary  P. 
Timmel,  defendant  herein,  Annie  Josephine  Blandon  Wagner, 
defendant  herein,  and  Mary  Helen  Walker,  plaintiff  herein,  or 
to  their  survivors,  to  be  divided  among  them  in  equal  shares. 
That  after  the  said  will  of  Joseph  Wagner,  Jr.,  was  executed, 
and  after  his  death,  his  son,  Edward  Joseph  John  Wagner,  also 
a  defendant  herein,  was  born  and  is  now  living.  That  said  will 
was  duly  admitted  to  probate  in  the  Probate  Court  of  Stark 
County  on  the  4th  day  of  November,  1904,  and  that  said  defend- 
ant Mary  F.  Timmel,  as  widow  of  Joseph  Wagner,  Jr.,  elected 
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to  take  her  share  of  testator's  property  under  the  terms  of  said 
will  in  lieu  of  dower  therein.  That  Joseph  Wagner,  Jr.,  has 
been  dead  more  than  one  year,  and  that  there  are  no  debts  or 
claims  against  said  estate.  Plaintiff  says  that  as  a  daughter 
and  one  of  the  devisees  of  Joseph  Wagner,  Jr.,  as  aforesaid,  she 
has  a  legal  right  to  and  is  seized  in  fee  simple  of  the  undivided 
two  forty-fiths  part  of  said  lands  and  tenements  above  de- 
scribed, and  that  the  defendants,  Frances  Burtscher,  Mary 
Grass,  Lillian  fiitter  and  Emma  Neher  are  the  owners  in  fee 
simple  of  the  undivided  one-fifth  part  of  said  property  each;  that 
said  Joseph  Wagner,  Jr.,  had  children  living  at  the  time  he 
made  and  executed  his  said  Jast  will,  and  that  the  defendant 
Edward  Joseph  Wagner  was  born  thereafter,  as  aforesaid,  and 
is  now  a  minor,  and  that  said  after-born  son  of  said  Joseph 
Wagner,  Jr.,  said  Edward  Joseph  John  Wagner,  is  the  owner 
of  and  is  seized  in  fee  simple  of  the  undivided  one-fifteenth  part 
of  said  property.  That  since  the  death  of  said  life  tenant,  Maria 
Wagner,  said  property  has  been  in  the  exclusive  possession  and 
enjoyment  of  the  defendants,  Prances  Burtscher,  Mary  Grass, 
Lilian  Ritter  and  Emma  Ncher,  to  the  exclusion  of  plaintiff  and 
the  other  said  tenants  in  common.  Wherefore  plaintiff  prays 
that  she  may  have  her  interest  set  off  to  her  in  severalty;  that  an 
accounting  be  made  of  rents  and  profits  of  said  estate  from  the 
time  of  the  death  of  said  Maria  Wagner  until  partition  be  made, 
and  for  such  other  and  further  relief  as  is  proper  and  right." 

The  defendants,  Frances  Burtscher,  Mary  Grass,  Lilian  Bitter, 
Emma  Neher,  Jacob  Burtscher  and  Henry  Neher,  in  their 
amended  answer,  after  admitting  certain  allegations  of  the  peti- 
tion, deny  each  and  all  other  statements  contained  therein,  which 
puts  in  issue  the  claim  that  plaintiff  has  an  interest  in  the  real 
estate  described  in  the  petition  and  is  entitled  to  rents  and 
profits  therefrom,  and  denies  that  she  is  entitled  to  partition. 

Upon  the  issues  raised  by  those  pleadings  the  cause  was  sub- 
mitted to  this  court  on  the  evidence.  It  is  the  claim  of  plaintiff 
that  under  the  provisions  of  the  last  will  and  testament  of 
Joseph  Wagner,  Sr.,  deceased,  his  widow,  Maria  Wagner,  took 
only  a  life  estate,  and  at  her  death  the  real  estate  vested  in  the 
heirs  of  Joseph  Wagner,  Sr.  The  defendants  contend  that  Maria 
Wagner,  the  widow,  took  a  conditional  fee,  and  that  by  reason 
of  her  not  re-marrying,  at  her  death  the  fee  simple  title  Tested 
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in  her,  and  that  she  had  a  right  to  dispose  of  the  same  by  will. 
The  will  of  Joseph  Wagner,  Sr.,  was  written  in  German  and 
copied  in  that  language  in  the  Will  Records  of  Stark  county, 
Ohio.  The  original  will,  since  the  commencement  of  this  litiga- 
tion, has  been  mislaid  or  lost,  and  therefore  we  have  not  had 
the  benefit  that  might  be  derived  from  an  examination  of  the 
paper  writing  itself.  The  plaintiff  and  defendants  presented 
German  scholars  as  witnesses,  who  translated  into  English  the 
language  used  in  the  recorded  will  of  Joseph  Wagner,  Sr.,  but 
we  are  free  to  say  that  no  two  of  them  seem  to  agree,  and  when 
the  court  attempted  to  reconcile  them  it  also  was  at  sea.  In 
the  construction  of  wills  the  testator's  meaning  and  intention  in 
the  language  used  is  to  be  found  and  ascertained,  if  possible, 
and  this  courts  strain  to  discover.  We  have  done  so  in  this  case, 
but  it  availeth  not.  We  have  no  positive  and  fixed  rules  in  the 
interpretation  of  wills;  hence,  the  imperfections  of  the  human 
language,  as  ordinarily  used ;  the  obscure  and  often  inconsistent 
expressions  of  intention  as  sometimes  penned  by  the  scrivener 
who  draws  the  will;  the  utter  inability  of  the  human  mind  to 
anticipate  future  events  and  happenings — all  these  fully  appear 
in  the  case  at  bar.  The  court  can  not  tell  what  was  in  the  mind 
of  Joseph  Wagner,  Sr.,  at  the  time  the  scrivener  penned  his  will 
for  him,  save  and  except  from  the  language  used  therein,  and 
it  is  not  for  a  court  by  mere  conjecture  to  determine  what  his 
will  should  be,  and  all  that  must  be  determined  by  giving  to  the 
language  used  by  him  that  fair  meaning  and  interpretation 
which  the  words  and  sentences  warrant.  We  have  no  hesitancy 
in  saying  that  from  the  different  translations  made  by  the  wit- 
nesses, and  the  language  used  by  Joseph  Wagner,  Sr.,  in  the 
paper  writing  in  question,  we  are  fully  satisfied  that  it  can  not 
take  effect  as  a  will  by  reason  of  the  uncertain  and  indefinite 
character  of  the  language  used  and  the  provisions  contained 
therein.  We  think  that  the  case  of  Cope  y/Cope  (45  Ohio  State, 
pages  469  and  470)  is  decisive  of  the  case  at  bar.  The  learned 
judge  in  the  opinion  says: 

''Without  pursuing  the  matter  further,  we  think  sufficient 
has  been  said  to  indicate  the  obscurity  in  which  each  item  of 
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this  will,  when  considered  in  connection  with  its  other  partSy  is 
involved,  and  that  no  construction  can  be  given  it  as  a  whole 
for  which  more  can  be  claimed  than  that  it  is  a  clever  guess  at 
the  probable  intention  of  the  testator;  but  this  is  not  enough 
to  warrant  any  particular  construction  claimed  for  a  will,  for 
(as  observed  by  Sir.  Jarman)  conjecture  is  not  permitted  to 
supply  what  the  testator  h^  failed  to  indicate,  and  if  after 
every  endeavor  the  judicial  expositor  finds  himself  unable  in 
regard  to  any  particular  fact  to  penetrate  through  the  obscurity 
in  which  the  testator  has  involved  his  intentions,  the  failure 
of  the  intended  disposition  is  the  inevitable  consequence.  To  the 
validity  of  every  disposition,  as  well  of  personal  as  real  estate, 
it  is  requisite  that  there  be  a  definite  subject  and  object,  and 
uncertainty  on  either  of  these  particulars  is  fatal.  •  •  • 
And  though  the  privilege  of  making  a  will  is  one  highly  re- 
spected by  law,  yet  as  the  law  itself  makes  a  just  and  equitable 
disposition  of  the  property  of  an  intestate  among  the  natural 
objects  of  liis  bounty,  it  should  prevail  over  the  provisions  of 
any  attempted  disposition  that  are  so  obscure  that  the  general 
scheme  and  purpose  of  the  testator  can  not  be  ascertained  with 
any  reasonable  certainty. '* 

It  therefore  necessarily  follows  from  what  we  have  already 
said  that  the  plaintiff  is  entitled  to  a  decree  in  partition;  also 
the  defendants,  Frances  Burtscher,  Mary  Grass,  Lilian  Ritter 
and  Emma  Neher,  must  account  for  the  rents  and  profits  derived 
from  the  real  estate  in  question  since  the  death  of  Maria  Wag- 
ner. And  this  case  is  remanded  to  the  court  of  common  pleas 
for  execution.     Judgment  accordingly. 

Shields,  J.,  and  Powell,  J.,  concur. 
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OMISSION  or  HOUSE  NUMBER  IN  NOTICE  OW  SHERIFF'S  SALE. 

Court  of  Appeals  for  Hamilton  County. 

Joseph  Griefenkamp  v.  Robert  J.  Cresap,  William  G.  Meter 

AND  THE  DUKRELL  BeALTY  COMPANY. 

Decided.  May  25.  1915. 

Judicial  Sales — Sheriff's  Bale  Invalidated — By  Omission  to  Give  the 
Number  of  the  House  in  Notice  of  Sale — Section  11678. 

F\iilure  to  give  the  house  number  in  the  notice  of  a  judicial  sale  of 
improved  uroperty  located  within  a  municipality  where  house 
numbers  have  been  assigned  is  an  irregularity  which  invalidates 
the  sale. 

C.  W.  Baker,  for  plaintiff. 

W.  O.  Durrell,  W.  C,  Meyer  and  T,  K.  Schmucky  contra. 

Gorman,  J. 

This  case  is  here  on  appeal  from  a  decree  of  the  common  pleas 
court. 

We  are  of  the  opinion  that  a  decree  should  be  entered  in  this 
court  such  as  the  one  entered  in  the  court  of  common  pleas,  upon 
the  reasoning  of  the  trial  judge  in  the  opinion  announced  by 
him;  and  for  the  further  reason  that  the  sale  made  under  the 
proceedings  to  sell  for  the  tax  lien,  was  not  in  conformity  with 
the  provisions  of  Section  11678,  which  was  in  force  at  the  time 
of  the  sale,  19Q5,  and  among  other  things  provides: 

"All  notices  and  advertisements  for  the  sale  of  lands  and 
tenements  located  in  a  city  or  village  in  this  state,  made  by  vir- 
tue of  proceedings  in  a  court  of  record  therein  in  addition  to  a 
description  of  such  lands  and  tenements,  shall  contain  the  street 
number  or  the  building  or  buildings  erected  on  the  lands,  or  the 
street  number  of  the  lots  offered  for  sale.  If  no  such  number 
exists  then  the  notice  or  advertisement  must  contain  the  name  of 
the  street  or  road  upon  which  such  lands  or  tenements  are  located, 
together  with  the  names  of  the  streets  or  roads  immediately 
north  and  south,  or  east  and  west  of  such  lands  and  tenements, 
that  cross  or  intersect  the  street  or  road  upon  which  they  are 
located.'* 

The  advertisement  made  by  the  sheriff,  in  the  case  in  which 

the  premises  were   sold  by  him.  No.   131768   court  of  com- 
mon pleas,  omitted  entirely  to  give  the  house  number  upon  the 

east  twenty-five  feet  of  lot  No.  80,  which  was  one  of  the  lots 
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sold  in  said  proceedings  and  bought  in  by  William  0.  Meyer. 
While  it  is  true  that  the  parties  may  have  mistakenly  believed 
that  a  vacant  lot  was  being  sold,  nevertheless,  as  a  matter  of  fact 
it  was  not  a  vacant  lot,  but  there  was  a  substantial  house  thereon, 
and  the  failure  to  comply  with  this  statute  was  such  an  irregu- 
larity as  would  invalidate  the  same  and  warrant  the  court  in 
setting  it  aside. 

The  defendant,  William  C.  Meyer,  under  the  provisions  of 
Section  5767,  General  Code,  is  entitled  to  have  refunded 
to  him  the  amount  of  the  purchase  money  with  interest  thereon, 
together  with  the  taxes  subsequently  paid  by  him,  and  interest 
on  the  same  from  the  dates  of  payment.  This,  we  understand, 
is  what  the  court  below  decree  to  him. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


JURISDICTION  IN  THE  MATTER  OP  SUSPENDED  SENTENCES. 

Court  of  Appeals  for  Stark  County. 

In  re  Application  of  Leonard  Pontius  for  a 
Writ  of  Habeas  Corpus. 

Decided,  November  29,  1916. 

Habeas  Corpus — For  a  Piisoner  Placed  on  Probation  and  Aftertoards 
Re-incarcerated — Judge  Without  Power  to  Set  Aside  a  Suspended 
Sentence  After  the  Period  for  Which  Sentence  Was  Pronounced. 

A  Judge  has  no  authority  to  set  aside  a  sentence  which  he  has  there- 
tofore suspended,  if  the  period  covered  by  the  sentence  as  origi- 
nally pronounced  has  expired. 

Amerman  &  Mills,  for  Pontius. 

Clarence  A,  Fisher,  Herhert  Hunker  and  Walter  S.  Ruff, 
contra. 

HoucK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Stark  County. 

Leonard  Pontius,  the  plaintiff  in  error,  who  had  been  com- 
mitted to  the  Canton  workhouse  by  the  police  court  of  said  city, 
filed  a  petition  in  the  Court  of  Common  Pleas  of  Stark  County, 
Ohio,  for  a  writ  of  habeas  corpus,  which  having  been  denied, 
error  was  prosecuted  thereto.    The  agreed  facts  are  as  follows : 

Leonard  Pontius  was  convicted  of  a  violation  of  an  ordinance 
of  the  city  of  Canton,  Ohio,  providing  for  the  punishment  of 
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persons  found  guilty  of  disorderly  conduct.  Said  conviction 
was  had  before  the  police  court  of  said  city  on  the  27th  day  of 
May,  1916,  and  on  that  day  Pontius  was  sentenced  to  the  Canton 
workhouse  for  a  period  of  thirty  days,  the  same  being  suspended 
conditionally  upon  his  good  behavior.  The  longest  period  for 
which  the  accused  could  have  been  sentenced  by  said  police 
court,  under  said  ordinance,  was  thirty  days. 

The  judge  of  said  police  court,  on  the  third  day  of  August, 
1916,  set  aside  the  order  suspending  said  sentence,  and  ordered 
and  directed  that  the  same  be  enforced,  and  pursuant  thereto 
the  petitioner  was  committed  to  the  workhouse. 

At  the  hearing  on  habeas  corpus  it  was  the  claim  of  counsel 
for  Pontius  that  the  police  court  was  without  jurisdiction  to  put 
into  execution  a  suspended  sentence,  after  a  period  of  time  had 
expired  longer  than  the  length  of  time  that  the  petitioner  could 
have  been  sentenced  for  the  offense  charged. 

The  aim  and  purpose  of  the  writ  of  habeas  corpus  is  the  speedy 
release,  by  judicial  decree,  of  persons  who  are  illegally  and 
unlawfully  restrained  of  their  liberty.  While  a  writ  of  habeas 
corpus  is  in  the  nature  of  a  writ  of  error,  to  the  extent  that  it 
brings  before  the  reviewing  court  the  legality  as  to  the  right  and 
by  what  authority  the  accused  is  confined,  it  is  also  well  settled 
that  the  writ  will  not  be  allowed  to  take  the  place  of  proceedings 
in  error. 

The  power  of  courts  and  judges  in  habeas  corpus  is  clearly  de- 
fined by  statute.  The  power  to  discharge  is  limited  to  cases 
where  the  imprisonment  is  found  to  be  without  authority  of 
law.  This  can  not  be  extended  or  enlarged  simply  to  meet  a 
seeming  case  where  an  injustice  may  or  may  not  have  been 
done.  The  real  test  must  be,  Is  the  petitioner  lawfully  restrained 
of  his  liberty  ? 

Section  12177  of  the  General  Code  provides  that  when  the 
judge  is  satisfied  that  the  petitioner  is  unlawfully  imprisoned  or 
detained,  he  shall  forthwith  discharge  him  from  confinement. 

Section  12165  of  the  General  Code  provides : 

''If  it  appears  that  the  person  alleged  to  be  restrained  of  his 
liberty  is  in  custody  of  an  officer,  under  process  issued  by  a  court 
or  magistrate,  or  by  virtue  of  the  judgment  or  order  of  a  court 
of  record,  and  the  court  or  magistrate  had  jurisdiction  to  issue 
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the  process,  render  the  judgment,  or  make  tKe  order,  the  writ 
shall  not  be  allowed." 

If  the  police  court  had  authority  to  issue  the  process  and 
order  the  petitioner  committed  to  the  workhouse  sixty-eight 
days  after  the  sentence  of  thirty  days  had  been  imposed  and 
suspended,  then  the  judgment  of  the  common  pleas  court  must 
be  affirmed;  otherwise  it  should  be  reversed.  The  question  is, 
did  the  police  court  have  jurisdiction  over  the  person  of  the 
petitioner  and  of  the  subject-matter  of  the  controversy  at  the 
time  it  set  aside  the  order  suspending  the  sentence  and  issued 
the  order  and  process  committing  Pontius  to  the  workhouse! 
If  the  court  was  without  jurisdiction  to  do  this,  then  the  peti- 
tioner is  unlawfully  deprived  of  his  liberty,  and  should  be  dis- 
charged. 

This  question  must  be  determined  by  the  proper  construction 
to  be  placed  upon  Section  13714  of  the  General  Code,  which  is 
as  follows: 

^'Upon  such  revocation  and  termination,  the  court  or  magis- 
trate may  pronounce  judgment  at  any  time  after  the  suspension 
within  the  longest  period  for  which  the  defendant  might  have 
been  sentenced,  whereupon  the  judgment  shall  be  in  full  force 
and  effect,  and  the  person  shall  be  delivered  over  to  the  proper 
officer  to  serve  his  sentence." 

We  think  this  section  of  the  statute  is  clear,  plain  and  unam- 
biguous; and  by  its  provisions  the  police  court  was  given  au- 
thority to  revoke  or  set  aside  the  order  of  suspension,  and  en- 
force the  execution  of  the  sentence  in  question  at  any  time 
within  the  thirty  days  after  its  suspension,  which  thirty-day 
period  was  the  longest  time  that  the  police  court,  under  the 
ordinance,  could  sentence  the  petitioner.  After  this  thirty-day 
period  the  court  was  without  jurisdiction  in  the  premises. 

The  police  judge  was  humane,  and  wanted,  if  possible,  to 
bring  about  a  reformation  of  the  accused,  and  therefore  acted 
well  his  part  and  suspended  the  sentence  for  thirty  days — ^the 
longest  period  given  by  law.  We  commend  the  court  for  it,  and 
it  is  to  be  regretted  that  the  accused  did  not  profit  thereby. 
When  the  court  suspended  the  sentence  for  thirty  days  the  ac- 
cused was  placed  upon  his  good  behavior,  and  the  court  took 
the  chance  of  his  reforming  within  the  thirty-day  period,  and 
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if  at  the  end  of  that  period  he  had  not  done  so,  the  court  there- 
after was  without  jurisdiction  in  the  premises. 

The  court  had  authority  and  jurisdiction,  in  this  case,  to 
enforce  the  execution  of  the  sentence  any  time  within  the  said 
thirty  days,  but  not  thereafter.  During  this  thirty-day  period 
the  petitioner  was,  in  law,  imprisoned.  Imprisonment  is  not 
confined  to  the  act  of  putting  a  man  in  prison;  it  may  take 
place  without  actual  application  of  any  physical  agencies  of  re- 
straint, such  as  locks  or  bars;  it  may  be  and  can  be  by  verbal 
compulsion.  Any  restraint  of  one's  personal  liberty  is  su£Scient 
to  constitute  imprisonment,  and  any  detention  of  a  person  by 
another,  against  his  will,  is  imprisonment  as  contemplated  by 
law,  and  if  it  be  without  right  is  unlawful. 

We  hold  that  an  order  setting  aside  the  suspension  of  the  sen- 
tence in  the  case  at  bar  might  legally  have  been  made  any  time 
within  the  thirty-day  period,  and  process  issued  by  the  police 
court  committing  the  petitioner  to  the  workhouse,  but  after  the 
thirty-day  period  the  police  court  was  t^ithout  jurisdiction  to 
act  in  the  premises. 

Upon  a  careful  examination  of  the  record  before  as  we  have 
reached  the  conclusion  that  there  is  error  in  the  record  to  the 
prejudice  of  the  plaintiff  in  error,  for  the  reasons  hereinbefore 
set  forth,  and  therefore  the  judgment  of  the  common  pleas 
court  is  reversed,  and  judgment  entered  for  the  plaintiff  in  er- 
ror. And  there  being  no  disputed  questions  of  fact  in  this 
case,  the  court  coming  now  to  render  the  judgment  that  the 
court  below  should  have  rendered,  it  is  ordered  and  ad- 
judged by  the  court  that  the  writ  of  habeas  corpus  be  allowed, 
as  prayed  for  by  the  petitioner  below,  the  plaintiff  in  error  here, 
and  that  said  petitioner  be  discharged  from  his  imprisonment, 
and  be  released  from  the  custody  of  the  superintendent  of  the 
Canton,  Ohio,  workhouse,  at  the  costs  of  the  respondent,  and 
this  cause  is  remanded  to  the  common  pleas  court  with  instruc- 

« 

tions  to  carry  into  execution  the  judgment  of  this  court. 
Shields,  J.,  and  Powelii,  J.,  concur. 
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DEVISE  NOT  RENDERED  INEPrECTIVE  BY  MPBRPECT  DEEDS 

GOVERING  SAME  PROPERTY. 

Court  of  Appeals  for  Morrow  County. 

T.  B.  Mat££b^  as  Executor  of  the  Estate  of  Elmer  E.  Price, 
Deceased,  et  al,  v.  Daisy  D.  Croft  bt  al. 

Decided,  December  27,  1916. 

Wills — Amhiguities  Latent  and  Patent — Where  Intention  of  Testator 
is  Clear — Devise  Not  Defeated  by  Execution  of  Deeds  Covering 
Same  Lands,  Imperfectly  Executed  and  Not  Delivered, 

A  specific  devise  of  lands  to  the  widow  of  the  testator  for  life,  with 
the  remainder  over  to  designated  beneficiary,  is  not  defeated  on 
the  ground  of  ambiguity  by  reason  of  the  execution  by  the  tes- 
tator of  deeds  covering  the  same  lands,  where  the  said  deeds  were 
not  executed  in  accordance  with  law  and  were  not  delivered  to 
the  grantees  and  there  is  no  proof  showing  or  tending  to  show 
that  they  were  placed  in  escrow. 

T.  B.  Mateer  and  J.  W.  Barry,  for  plaintife  in  error. 
J.  C.  Williamson  and  Benja/min  Olds^  contra. 

HOUCK,  J. 

This  is  a  proceeding  in  error  in  which  it  is  sought  to  reverse 
the  judgment  of  the  common  pleas  court  of  this  county. 

The  plaintiffs  below,  the  defendants  in  error,  in  a  second 
amended  petition,  brought  suit  against  the  plaintifib  in  error, 
the  defendants  below,  alleging  that  certain  language  used  in 
the  last  will  and  testament  of  Jacob  L.  Klinefelter,  deceased, 
with  reference  to  the  disposal  of  the  real  estate  of  which  he 
died  seized,  and  a  part  of  which  is  now  claimed  by  Lillie  E. 
Price  as  the  surviving  widow  of  Elmer  E.  Price,  deceased, 
is  ambiguous,  and  prays  for  a  construction  of  same;  also  for 
an  order  and  decree  in  partition  for  the  real  estate  described 
in  the  petition.. 

The  defendants  below  filed  an  answer,  being  in  substance 
a  general  denial. 

Two  grounds  of  error  are  relied  upon  by  plaintiffs  in  error: 

1.  That  the  court  below  erred  in  holding  that  the  langfoage 
of  the  will  in  question  is  ambiguous. 

2.  That  the  court  erred  in  the  admission  of  certain  testi- 
mony. 
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Let  US  first  determine  whether  or  not  the  language  in  the 
will  is  or  is  not  ambiguous.  The  provision  of  the  will  under 
consideration  is  as  follows : 

**I  give  and  devise  to  my  beloved  wife  in  lieu  of  her  dower 
the  farm  on  which  we  now  reside,  and  other  lands  in  North 
Bloomfield  township,  containing  in  all  about  two  hundred  and 
fifteen  acres,  during  her  natural  life,  and  all  the  stock,  house- 
hold goods,  furniture,  provisions  and  all  other  goods  and  chat- 
tels which  may  be  thereon  at  my  decease,  during  her  natural 
life  as  aforesaid. 

*'I  do  hereby  after  the  decease  of  myself  and  wife  and  my 
debts  are  paid,  I  desire  the  balance  to  be  given  to  my  grandson, 
Elmer  E.  Price." 

By  ambiguity  we  mean  that  the  words  are  capable  of  more 
senses  than  one;  that  there  is  an  indistinctness  or  uncertainty 
of  meaning  in  the  language  used. 

Ambiguities  are  of  two  kinds,  patent  and  latent. 

A  patent  ambiguity  is  one  which  appears  on  the  face  of  the 
language  or  the  instrument;  that  which  occurs  when  the  ex- 
pressions of  the  language  or  instrument  are  so  defective  that  a 
court  which  is  obliged  to  place  a  construction  upon  it  can  not, 
placing  itself  in  the  situation  of  the  one  making  it,  ascertain 
therefrom  his  intention. 

A  latent  ambiguity  is  one  which  does  not  appear  on  the 
face  of  the  language  used  or  the  instrument  being  considered, 
or  when  the  words  apply  equally  to  two  or  more  different  sub- 
jects or  things. 

We  think  that  extrinsic  evidence  can  not  be  used,  and  is 
not  proper  where  the  instrument  or  language,  upon  its  face  shows 
no  uncertainty  of  intention;  but  where  it  is  insensible,  unless 
this  borrowed  light  is  thrown  upon  it,  the  same  may  be  re- 
sorted to  in  order  to  ascertain  the  intention  of  the  one  making 
the  instrument. 

From  an  examination  of  the  words  and  language  used  by 
said  testator  can  his  intention  be  determined?  We  think  so. 
If  we  give  the  words  and  language  used  therein  the  plain  and 
common  meaning  applicable  to  same  we  think  the  claim  that 
upon  their  face  they  are  ambiguous  and  not  of  plain  meaning 
is  not  well  founded. 

What  meaning  does  the  language  convey?  To  us  it  seems 
clear,   plain  and   explicit  that  the  testator  intended  to  and 
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thereby  did  convey  the  real  estate  in  question  and  all  his 
property  described  in  said  provision  of  the  will  to  his  wife, 
during  her  natural  life,  and  after  his  decease,  and  the  payment 
of  his  debts,  and  the  death  of  his  wife,  all  that  remained  of 
all  the  property  described  in  said  provision  of  his  will  was  to 
go  to  and  be  the  property  of  Elmer  E.  Price.  We  are  of  the 
opinion  that  it  was  prejudicial  error  for  the  court  below  to 
hold  otherwise.  We  think  that  the  claim  of  defendants  in  error 
that  the  paper  writing  reputed  to  be  a  deed,  and  covering  the 
real  estate  in  this  action,  is  not  supported  either  in  fact  or 
law,  because  it  does  not  conform  to  the  requirements  of  Sec- 
tion 8510  of  the  General  Code,  which  provides : 

"A  deed,  mortgage,  or  lease  of  any  estate  or  interest  in  real 
property,  must  be  signed  by  the  grantor;  mortgagor,  or  lessor, 
and  such  signing  be  acknowledged  by  the  grantor,  mortgagor, 
or  lessor,  in  the  presence  of  two  witnesses,  who  shall  attest  the 
signing  and  subscribe  their  names  to  the  attestation." 

It  is  admitted  by  the  parties  to  this  suit  that  there  was  but 
one  subscribing  witness  to  said  paper  writing,  and,  therefore, 
it  not  being  executed  in  compliance  with  law,  it  does  not  have 
the  effect  and  force  of  a  deed,  and  is  not  a  deed. 

We  think  it  was  prejudicial  error  in  the  court  below  in  per- 
mitting this  paper  writing  to  be  admitted  in  evidence,  and  in 
holding  that  it  was  a  deed. 

The  second  amended  petition  alleges  ''that  said  deeds  (one 
being  the  deed  in  question)  were  delivered  to  one  George  B. 
Hosier,  to  be  delivered  by  him  to  the  grantees  therein  at  the 
death  of  said  Jacob  L.  Klinefelter  and  Catharine  Klinefelter, 
his  wife,  or  the  survivor  of  them.'' 

We  have  carefully  read  the  testimony  of  every  witness,  as 
appears  in  the  record  in  this  case,  and  we  fail  to -find  any 
proof  whatever  in  support  of  said  allegation.  In  the  first 
place,  the  paper  writing  in  question  was  not  executed  ^  re- 
quired by  law,  and  therefore  is  not  a  deed.  In  the  second  place, 
if  it  had  been  so  executed  and  was  in  fact  a  deed,  there  is  an 
absence  of  proof  showing  or  even  tending  to  show  thai  it  w€ls 
delivered  in  escrow. 

From  what  has  already  been  said  it  of  necessity  follows  that 
we  find  prejudicial  error  in  the  record,  and  that  the  judgment 
of  the  common  pleas  court  should  be  reversed.    It  also  follows 


COURT  OF.  APPEALS.  185 


1916.]  Hamilton  County. 


that  the  cross  petition  in  error  of  the  defendants  in  error  should 
be  dismissed,  and  the  same  is  hereby  done. 

Judgment  of  the  common  pleas  court  reversed  and  cause 
remanded. 

Shields,  J.,  and  Ferneding,  J.  (sitting  in  place  of  Powell, 
J.),  concur. 


DAMAGES  FOR  TH£  MALIUOUS  SUING  OUT  OF  AN 

ATTACHMENT. 

Court  of  Appeals  for  Hamilton  County 

The  Munro  Hotel  Company  v.  James  Brough. 

Decided,  April  19,  1915. 

Reasonable  Cause  for  the  Suing  Out  of  an  Attachment — Remedies  of  a 
Defendant  Whose  Property  is  Wrongfully  Attached — Measure  of 
Damages  for  Wrongful  Attachment — Charge  of  Court — Confusion 
in  the  Use  of  the  Words  ''Testimony'"  and  ''Evidence.'' 

1.  The  discovery  among  the  belongings  of  J  A  B  of  canceled  checks 

drawn  by  J  B  affords  reasonable  ground  for  the  belief  that  the  bank 
account  upon  which  these  checks  were  drawn  belonged  to  J  A  B, 
out  having  been  informed,  after  the  bringing  of  a  suit  in  attach- 
ment against  JAB  and  the  garnisheeing  of  this  account,  that  J 
A  B  and  J  B  were  two  different  persons  and  that  the  said  account 
did  not  belong  to  J  A  B,  it  became  the  duty  of  the  plaintift  at 
once  to  release  said  attachment,  and  failure  so  to  do  warranted  the 
finding  in  the  court  below  that  the  suit  was  being  maliciously 
prosecuted. 

2.  While  it  is  error,  in  a  charge  to  the  Jury,  to  use  the  words  ''testi- 

mony" and  "evidence"  interchangeably,  or  to  use  the  words  "fair 
preponderance  of  the  evidence"  instead  of  "preponderance  of  the 
evidence,"  it  does  not  afford  ground  for  reversal  where  the  preju- 
dice, if  any  arose  from  such  use,  was  against  the  defendant  rather 
than  the  plaintiff  in  error. 

3.  The  measure  of  damages  for  the  bringing  of  a  suit  in  attachment 

without  probable  cause  and  maliciously  is  such  compensatory  dam- 
ages as  will  make  the  plaintiff  whole  for  expenses  incurred  in  secur- 
ing a  discharge  of  the  attachment  and  loss  of  the  use  of  the  prop- 
erty, together  with  counsel  fees  and  punative  damages  on  account 
of  the  humiliation  and  injury  sustained  by  the  plaintiff  by  reason 
of  the  suit. 


186  COURT  OF  APPEALS. 


Munro  Hotel  Co.  v.  Brougfii.  [VoL26  (N.&) 

Harry  Hess^  for  plaintiff  in  error. 
Chas.  Broadwell,  contra. 

GOBMAN,  J. 

The  action  below  was  one  to  recover  damages  for  maliciously 
and  wrongfully  suing  out  an  attachment  and  garnishing  funds 
of  the  defendant  in  error  in  the  Fifth-Third  National  Bank 
of  Cincinnati. 

It  appears  that  one  James  A.  Brought  the  son  of  the  defendant 
in  error,  contracted  a  hotel  bill  at  the  Munro  Hotel,  operated 
by  the  plaintiff  in  error  company,  amounting  to  $27.50 ;  that  he 
had  left  the  hotel  without  paying  this  bill,  and  in  his  room  was 
found  after  he  had  left  a  suit  case  containing,  among  other 
things,  several  returned  canceled  checks  on  the  Fifth-Third  Na- 
tional Bank,  signed  by  James  Brough.  Thereupon  plaintiff  in 
error  brought  a  suit  before  a  justice  of  the  peace  and  sued  out 
an  attachment  and  garnisheed  the  funds  of  the  defendant  in 
error  in  the  bank  aforesaid.  The  defendant  was  not  indebted 
to  the  plaintiff,  but  at  the  time  of  the  attachment  the  agents  and 
officers  of  the  company  did  not  know  this  fact.  They  supposed 
that  James  A.  Brough,  the  son,  who  had  in  his  possession  the 
canceled  returned  checks,  was  the  owner  of  the  account  in  the 
bank,  whereas  the  fatlier  was  the  owner  of  the  account.  The 
defendant  in  error,  on  learning  of  the  attachment  and  garnish- 
ment, went  to  the  Munro  Hotel  and  the  agents  thereupon  told  him 
that  he  was  not  the  person  against  whom  suit  had  been  brought 
and  that  it  was  a  mistake  if  his  funds  were  attached.  He  re- 
quested the  attachment  to  be  released,  but  it  was  not  done.  He 
was  obliged  to  and  did  file  a  motion  before  the  justice  to  discharge 
the  attachment.  The  same  was  overruled,  and  he  appealed  from 
the  judgment  overruling  the  motion,  to  the  common  pleas  court, 
which  court  reversed  the  ruling  of  the  justice  of  the  peace,  dis- 
charged the  attachment  and  issued  a  mandate  to  the  justice  of 
the  peace  to  enter  a  judgment  discharging  the  attachment. 

The  defendant  in  error  thereupon  brought  this  action  alleging 
that  the  former  action  was  brought  maliciously  and  without  rea- 
sonable or  probable  cause.  In  the  trial  of  the  case  below  a  verdict 
for  $200  was  rendered  in  favor  of  the  defendant  in  error,  and 
judgment  was  entered  upon  the  verdict.    Error  is  now  prosecuted 
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to  reverse  that  judgment.  Numerous  errors  are  alleged  in  the  peti- 
tion in  error  and  in  the  brief  filed  by  eou;nsel  for  plaintiff  in 
error. 

We  believe  that  at  the  time  the  suit  was  commenced  before  the 
justice  of  the  peace  against  James  Brough,  alias  James  A.  Brough, 
the  officers  and  agents  of  plaintiff  in  error  had  reasonable  grounds 
to  believe  that  the  account  in  the  Fifth-Third  National  Bank 
belonged  to  the  man  who  had  been  the  guest  at  the  hotel,  but 
the  failure  of  the  agents  and  officers  of  the  hotel  company,  after 
being  satisfied  that  the  defendant  in  error  was  not  the  man  in- 
debted to  the  hotel  company,  to  discharge  the  attachment  and 
its  resistance  of  the  motion  of  defendant  in  error  to  discharge, 
the  attachment  in  the  justice's  court  and  in  the  court  of  common 
pleas,  we  think  put  the  plaintiff  in  error  in  the  wrong.  The 
moment  that  the  agents  and  officers  of  the  plaintiff  in  error  were 
satisfied  that  the  defendant  in  error  was  not  indebted  to  the 
plaintiff  in  error,  and  that  it  was  his  funds  in  the  bank  which 
were  attached,  it  became  the  duty  of  the  agents  and  officers  of 
the  hotel  company  to  see  that  the  attachment  was  discharged 
with  all  possible  dispatch.  We  think  that  the  failure  to  do  this 
is  sufficient  to  warrant  the  finding  that  the  prosecution  was  set  on 
foot  maliciously. 

The  principal  ground  of  complaint  made  by  plaintiff  in  error 
is  that  the  court  erred  in  several  respects  in  charging  the  jury, 
and  that  these  errors  were  prejudicial  to  plaintiff  in  error,  and 
therefore  the  judgment  should  be  reversed. 

The  court,  throughout  the  charge  to  the  jury,  used  the  word 
*' testimony''  instead  of  ** evidence,"  and  charged  the  jury  that 
they  must  find  from  the  preponderance  of  the  testimony  that 
the  plaintiff  was  entitled  to  recover,  etc.,  instead  of  from  the 
preponderance  of  the  evidence.  The  evidence  outside  of 
the  oral  testimony  of  the  witnesses,  was  a  letter  from  Mr.  Slutes, 
the  attorney  for  the  Fifth-Third  National  Bank,  to  Charles  T. 
Dumont,  justice  of  the  peace,  advising  him  that  the  account  of 
James  Brough  had  been  attached,  a  transcript  of  the  docket  and 
journal  entries  of  the  justice  of  the  peace  before  whom  the  at- 
tachment was  sued  out,  and  the  canceled  returned  checks ;  also, 
a  page  taken  from  the  register  of  the  Munro  Hotel  Company. 
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This  evidence  was  offered  by  the  defendant  in  error  to  maintain 
the  issues  upon  his  part,  and  while  the  court  erred  in  employing 
the  word  ''testimony''  rather  than  the  word  ** evidence,"  we 
are  of  the  opinion  that  this  error  was  not  prejudicial  to  the 
plaintiff  in  error,  as  the  jury  might  well  have  believed  that  they 
could  disregard  the  written  evidence  and  consider  only  the  oral 
testimony.  Furthermore,  we  are  of  the  opinion  that  the  jury  were 
not  astute  enough  to  distinguish  the  difference  between  the  words 
''testimony''  and  '* evidence."  It  is  not  an  uncommon  occurrence 
for  the  court  to  employ  the  word  "testimony"  as  synonymous 
with  the  word  ** evidence,"  nor  is  it  uncommon  for  the  ordinary 
jury  to  accept  the  term  "testimony"  as  the  equivalent  of  "evi- 
dence," and  we  are  not  prepared  to  say  that  if  the  word  "evi- 
dence" had  been  employed  rather  than  the  word  "testimony"  the 
jury 's  verdict  would  have  been  different  from  what  It  was.  We 
are,  therefore,  of  the  opinion  that  on  thi§  point  the  error  of  the 
court  was  not  prejudicial  to  the  plaintiff  in  error. 

It  is  further  claimed  by  plaintiff  in  error  that  the  court  in 
charging  the  jury  used  the  words  ^^fair  preponderance  of  the 
evidence."  This  appears  to  be  true,  and  we  think  it  was  error 
on  the  part  of  the  court  to  modify  the  word  "preponderance" 
by  employing  the  word  "fair."  This  has  been  held  by  the 
Supreme  Court  to  be  error,  but  this  error  was  not  prejudicial 
to  plaintiff  in  error — ^it  was  rather  prejudicial  to  the  defendant 
in  error — and  if  the  verdict  had  been  in  favor  of  the  plaintiff  in 
error  the  defendant  in  error  might  be  here  complaining  of  that 
error  of  the  court.  But  the  error  was  favorable  to  the  plaintiff 
in  error  and  it  therefore  was  not  prejudicial. 

It  is  further  claimed  that  the  court  erred  in  stating  to  the 
jury  that  they  must  be  '^  satisfied  by  the  preponderance  of  the 
evidence."  This  has  been  held  by  the  Supreme  Court  to  be 
error,  because  it  requires  the  jury  to  find  by  a  greater  degree 
of  proof  than  the  rule  requires  in  civil  actions  before  the  plaint- 
iff can  recover.  This  error  was  not  prejudicial  to  the  plaintiff  in 
error,  but  rather  prejudicial  to  the  defendant  in  error. 

It  is  further  claimed  that  the  court  erred  in  defining  to  the 
jury  '* probable  cause."  The  court  in  its  charge  to  the  jury, 
among  other  things,  undertook  to  define  to  the  jury  "probable 
cause,"  as  follows: 
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**  Probable  cause  may  be  said  to  be  that  cause  which  the 
ordinarily  reasonable  man  or  ordinarily  prudent  man  would 
accept  as  a  guide  for  himself  under  any  like  state  of  circum- 
stances." 

Our  Supreme  Court  has  defined  ** probable  cause"  in  the  case 
of  Ash  V.  Marler,  20  0.  S.,  132,  as : 

**A  reasonable  ground  of  suspicion,  supported  by  circum- 
stances sufiiciently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  facts  were  true." 

This  definition,  we  think,  has  been  generally  accepted  as  the 
correct  one  in  describing  ** probable  cause."  Nevertheless,  the 
definition  given  by  the  trial  court  was  not  so  far  wrong  as  to 
warrant  this  court  in  holding  that  the  jury  were  misled  by 
the  language  employed  by  the  court. 

There  are  numerous  other  errors  alleged  to  have  been  com- 
mitted by  the  court  in  the  charge  to  the  jury,  but  on  an  examina- 
tion  of  the  whole  charge  we  are  satisfied  that  the  charge  was  as 
fair  to  the  plaintiff  in  error  as  it  could  reasonably  ask  it  to  be, 
and  that  the  jury  were  not  misled  by  the  charge. 

In  this  case  the  defendant  in  error  had  two  remedies :  he  could 
have  brought  an  action  upon  the  bond  to  recover  damages  for 
the  wrongful  attachment,  in  which  case  he  would  have  been 
limited  to  the  actual  damages  sustained  by  the  attachment  of  his 
money  and  the  expense  he  had  been  put  to  in  securing  the  dis- 
charge of  the  attachment.  But  the  defendant  in  error  was  not 
bound  to  pursue  this  remedy,  as  he  had  another  remedy,  the  one 
at  common  law,  which  he  pursued  in  this  case. 

*'It  is  well  settled  and  has  been  uniformly  held  in  this  country, 
that  in  attachment  plaintiff  may  be  subjected  to  damages  for  at- 
taching the  defendant's  property  maliciously  and  without  prob- 
able cause.  The  defendant's  remedy  in  this  respect  is  not  at  all 
interfered  with  by  the  plaintiffs  having  at  the  institution  of  the 
suit  given  such  a  bond  with  security,  conditioned  to  pay  all 
damages  the  defendant  might  sustain  by  reason  of  the  attachment 
having  been  wrongfully  obtained."  Drake  on  Attachment,  Par. 
726  (6th  Ed.). 

The  essential  wrong  in  an  action  of  this  kind  is  the  pro- 
ceedings complained  of  were  without  probable  cause,  and  from 
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the  want  of  probable  cause  malice  may  be  inferred,  or  malice  may 
be  shown  by  the  facts  and  circumstances  of  the  case.  The 
measure  of  damages  in  actions  of  this  kind  is  the  same  as  in 
cases  of  malicious  prosecution. 

In  Qreerdeaf  on  Evidence,  Section  456,  the  rule  with  reference 
to  damages  is  laid  down  as  follows : 

**  Whether  the  plaintiff  has  been  prosecuted  by  indictment  or 
by  civil  proceedings,  the  principle  of  awarding  damages  is  the 
same ;  and  he  is  entitled  to  indemnity  for  the  peril  occasioned  him 
in  regard  to  his  life  and  liberty,  for  the  injury  to  his  reputation, 
his  feelings  and  his  person,  and  for  all  the  expenses  to  which  he 
necessarily  has  been  subjected." 

In  this  case,  if  the  jury  had  found  that  the  action 
was  without  reasonable  or  probable  cause  and  maliciously  insti- 
tuted, they  would  have  been  warranted  in  assessing  not  only  com- 
pensatory damages,  but  also  punitive  damages;  and  as  a  part 
of  the  damages  they  had  a  right  to  allow  reasonable  counsel 
fees.  The  compensation  which  the  defendant  in  error  would 
be  entitled  to  recover,  if  he  made  out  a  case,  would  be  the  ex- 
pense that  he  had  been  put  to  in  securing  a  discharge  of  the 
attachment,  including  counsel  fees  for  services  rendered  in 
securing  such  discharge.  He  would  also  be  entitled,  as  stated 
by  Greenleaf,  to  compensation  for  the  humiliation  and  injury 
to  his  feelings,  and  the  publicity  given  to  him  by  the  bringing 
of  such  attachment,  and  for  the  injury  resulting  from  his 
deprivation  of  the  use  of  his  funds. 

The  court  below  charged  the  jury  that  they  might  find  puni- 
tive damages  in  addition  to  the  expense  plaintiff  was  put  to,  if 
the  action  for  malicious  attachment  was  without  probable  cause 
and  was  found  to  have  been  maliciously  begun.  We  think  the 
court  correctly  stated  the  rule  of  damages,  as  far  as  the  court 
went;  but  the  court  would  have  been  justified  in  going  still 
further  in  charging  the  jury  that  they  would  be  warranted  also, 
if  they  found  the  plaintiff  was  entitled  to  punitive  damages,  in 
allowing  him  reasonable  counsel  fees  for  the  prosecution  of  this 
action.  The  charge  of  the  court  in  this  regard  was,  therefore, 
as  favorable  to  plaintiff  in  error  as  it  had  a  right  to  expect.  It 
certainly  was  not  prejudicial  to  it. 
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Upon  a  review  of  the  whole  case,  we  are  of  the  opinion  that 
substantial  justice  was  done  in  this  case  by  the  verdict  rendered, 
and  the  judgment  of  the  court  below  will  be  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


ACTION  TO  REGOVEK  COMMISSION  FOR  SALE 

or  REAL  ESTATE. 

Court  of  Appeals  for  Hamilton  County. 
William  R.  Thompson  v.  Josephine  D.  Dorman. 

Decided,  July,  1914. 

Real  Estate  Agent — What  He  Must  do  to  Earn  a  Commission — Purchaser 
Procured  Must  he  Ahle,  Ready  and  Willing  to  Fulfil  His  Part  of  tJ^ 
Contract. 

In  an  action  for  recovery  of  a  commission  for  sale  of  real  estate,  the 
petition  is  demurrable  where  there  is  no  allegation  that,  the  pur- 
chaser who  was  procured  was  able  to  buy  the  property  on  the  terms 
proposed;  and  where  the  evidence  fails  to  cure  this  defect  by  show- 
ing that  the  proposed  purchaser  was  able,  ready  and  willing  to 
make  the  purchase,  a  motion  to  direct  a  verdict  for  the  defendant 
should  be  granted. 

E.  T.  Brovm,  for  plaintiff  in  error. 
Adler,  Kelley  &  HaucJc,  contra. 

Swing,  J. 

This  cause*  came  into  this  court  on  error  to  the  judgment  of 
the  court  of  common  pleas  wherein  William  B.  Thompson  was 
plaintiff  and  Josephine  D.  Dorman  was  defendant. 

The  action  was  originally  brought  before  James  S.  Myers 
justice  of  the  peace,  Cincinnati  township,  Hamilton  county, 
Ohio,  for  a  commission  for  the  sale  of  real  estate,  the  amount 
being  for  $80,  2  per  cent,  on  $4,000,  the  amount  of  the  alleged 
sale  made  by  the  agent.  In  the  court  of  common  pleas  the  court 
directed  the  jury  to  return  a  verdict  for  the  defendant,  and 
error  is  prosecuted  in  this  court. 
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Plaintiflf  in  his  petition  alleged: 

**  Plaintiff  further  says  that  on  or  about  the  27th  day  of 
February,  1911,  the  defendant  requested  the  plaintiff  as  such 
agent,  to  endeavor  to  procure  for  her  a  purchaser  of  said  prop- 
erty. The  plaintiff  then  agreed  to  comply  with  said  request, 
i.nd  on  or  about  the  21st  day  of  March,  did  procure  for  said  de- 
fendant a  purchaser  for  said  real  estate,  who  thereupon  entered 
into  a  written  contract  with  said  defendant  to  purchase  said 
real  estate  for  $4,000  upon  terms  agreed  upon  by  and  between 
said  purchaser  and  said  defendant.  That  without  fault  upon 
plaintiff's  part  said  purchaser  failed  to  carry  out  his  said  con- 
tract of  purchase  with  said  defendant,  and  said  defendant  be- 
cause thereof  refused  and  still  refuses  to  pay  said  plaintiff  his 
commission  therefor." 

The  law  in  regard  to  what  is  necessary  for  a  real  estate 
broker  to  do  in  order  to  earn  his  commision  is  thus  stated  in 
Fairfield  v.  Cunningham,  84  Minn.,  521 : 

*  *  A  real  estate  broker  is  not  entitled  to  a  commission  for  the 
sale  of  land  unless  he  procures  a  purchaser  who  is  able,  ready 
and  willing  to  comply  and  purchase  on  terms  named  by,  or 
which  are,  in  the  absence  of  an  express  agreement  as  to  terms, 
satisfactory  and  acceptable  to  the  owner." 

We  think  thjs  is  the  well  settled  law. 

In  124  Iowa,  457,  in  the  case  of  Flinn  v.  Jordel,  the  court  say: 

'*The  contract  furnished  by  a  broker  signed  by  the  purchaser, 
furnishes  no  evidence  of  his  ability  to  perform  its  conditions." 

There  is  no  allegation  in  the  petition  that  said  purchaser  was 
able  to  purchase  on  the  terms  set  forth  in  the  contract,  and  we 
think  with  the  lack  of  such  allegation  the  petition  was  demurra- 
ble. The  evidence  offered  at  the  trial  fails  to  cure  this  deftvt 
in  the  petition  because  it  does  not  show  that  the  alleged  pur- 
chaser was  ready,  willing  and  able  to  purchase,  and  because  of 
the  failure  to  make  this  showing,  we  think  the  court  was  right 
in  directing  the  jury  to  return  the  verdict  for  the  defendant. 

We  find  no  errors  in  the  judgment  of  the  court  of  common 
pleas,  and  the  same  will  therefore  be  affirmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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VALIDITY  or  A  CODICIL  PROVIDING  FOR  CARE  OP 

TESTATOR  AND  HIS  WIPE. 

Court  of  Appeals  for  Wood  County. 

WniiiAM  H.  Rogers  v.  Elizabeth  B.  Monroe  btp  al. 

Decided,  November  13, 1914. 

Wills — Action  to  Contest — Competency  of  a  Hypothetical  Question — 
Photograph  of  Testator  Admissible  in  Evidence,  When — Charge  of 
Court.  • 

1.  It  is  not  prejudicial  error  to  sustain  an  objection  to  a  hypothetical 

question  which  is  based  on  an  assumed  fact  that  is  supported  by 
some  evidence,  but  is  clearly  disproved  by  the  manifest  weight 
of  the  evidence. 

2.  In  the  trial  of  an  action  to  contest  the  validity  of  a  will  the  opin- 

ion of  a  non-expert  witness  as  to  the  mental  capacity  of  the  tes- 
tator must  be  confined  to  a  time  when  such  testator  is  under  the 
observation  of  the  witness. 

3.  A  photograph  of  a  testator,  taken  at  or  near  the  time  his  will  was  ex- 

ecuted, may  be  a  useful  and  competent  item  of  evidence  in  an  ac- 
tion to  set  the  will  aside,  but  it  is  not  prejudicial  error  to  sustain 
an  objection  to  the  introduction  of  such  a  photograph  which  was 
taken  eight  or  nine  years  prior  to  the  execution  of  the  will  or 
codicil  which  is  under  attack. 

Benjamin  F.  James,  for  plaintiff  in  error. 
N,  R,  Harrington,  contra. 

Richards^  J. 

This  action  was  brought  for  the  purpose  of  contesting  the 
validity  of  a  codicil  to  the  will  of  William  Rogers.  The  original 
will  was  executed  in  1899,  and  the  codicil  on  October  20th,  1911. 
By  the  terms  of  his  original  will  his  property  was  left  to  his 
wife  during  the  term  of  her  life,  and  at  her  decease  it  was  to  go 
to  the  children  and  grandchildren  of  the  testator.  In  the  codicil 
he  ratifies  and  confirms  the  provisions  of  the  original  will  and 
then  adds  a  bequest  in  favor  of  Elizabeth  B.  Monroe  of  $8  per 
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week  during  the  time  that  she  should  care  for  him  and  his  wife. 
The  codicil  also  provides  that  interest  should  be  computed  at 
five  per  cent,  on  the  amounts  to  become  due  her  for  services  and 
which  were  given  to  her  by  the  terms  of  the  codicil. 

William  Eogers  was  at  the  time  of  the  execution  of  this  codicil 
of  about  the  age  of  ninety-one  years,  and  it  is  contended  that  he 
did  not  have  sufficient  testamentary  capacity  to  execute  the  in- 
strument and  that  the  same  was  the  product  of  undue  influence. 
The  testator  was  bom  in  England  and  spoke  the  English  lan- 
guage with  a  decided  brogue.  He  was  the  owner  of  forty-six 
acres  of  land  which  he  had  purchased  many  years  before  at  a 
low  price,  but  which  was  worth  at  the  time  of  his  deceiise  approx- 
imately $8,000.  In  the  year  1909  the  dwelling-house  situate 
on  this  tract  of  land  was  destroyed  by  fire,  and  this  loss  seems 
to  have  more  or  less  affected  his  condition.  In  the  succeeding  year 
he  suffered  a  slight  stroke  of  paralysis  which  affected  his  right 
arm  and  side  and  to  a  limited  extent  interfered  with  his  speech. 
Some  witnesses  testify  to  a  difficulty  in  understanding  what  he 
said,  but  it  appears  that  because  of  his  brogue  that  difficulty  had 
always  existed  to  a  greater  or  less  extent.  He  seems  to  have 
suffered  his  full  share  of  afflictions,  having  during  the  last  few 
years  of  his  life  a  cancerous  growth  on  his  face  and  a  toe  affected 
with  gangrene.  It  appears  from  the  evidence  that  he  subscribed 
regularly  to  a  daily  paper,  that  he  took  a  church  paper,  and 
that  he  frequently  read  from  the  Bible,  but  during  the  last 
few  years  of  his  life  apparently  he  did  not  do  much  reading  him- 
self, but  had  others  read  to  him.  It  is  clear  from  the  evidence 
that  he  was  naturally  a  man  who  was  very  taciturn  aU  his  Ufe, 
and  that  this  condition  perhaps  increased  with  his  age;  at  any 
rate  he  could  not  be  charged  with  the  garrulity  which  is  some- 
times witnessed  in  aged  people. 

With  his  increasing  years,  feebleness,  probably  both  of  mind 
and  body,  came  on  gradually.  In  1899  he  was  married  for  the 
third  time  and  to  a  woman  who  still  survives  and  is  of  the  age  of 
about  ninety-one  years.  She  had  been  theretofore  married  and 
had  a  daughter  Darned  Elizabeth  B.  Monroe  of  the  age  of  forty- 


COURT  OP  APPEALS,  185 


1916.J  Wood  County. 


seven  years.  This  daughter  is  a  defendant  in  this  action  and 
came  to  care  for  her  mother  and  stepfather  in  June  of  the  year 
1911.  Some  question  having  been  raised  by  certain  of  the  chil- 
dren of  William  Rogers,  he  asked  Mrs.  Monroe  to  accompany 
him  to  Bowling  Greeen,  which  she  did,  on  October  20th,  1911, 
and  he  there  executed  the  codicil  in  question  and  on  the  same 
day  entered  into  a  written  contract  with  her  providing  specifi- 
cally for  the  terms  of  her  employment,  the  same  being  in  accord- 
ance with  the  provisions  of  the  codicil. 

The  evidence  leaves  no  room  for  doubt  but  that  Elizabeth  fur- 
nished to  the  aged  people  excellent  care,  and  that  they  were 
clearly  in  a  condition  requiring  that  kind  of  care  is  apparent. 
She  had  had  much  training  as  a  nurse  and  was  able  to  do  what- 
ever household  work  was  necessary  about  the  house,  and  in  addi- 
tion to  care  for  the  cancer  with  which  he  was  af9icted  and  to 
dress  the  toe  which  was  affected  with  gangrene. 

William  Rogers  died  on  August  18th,  1913,  of  a  final  stroke  of 
paralysis  and  a  gradual  weakening  of  the  powers  of  his  body 
and  mind  incident  to  old  age,  and  called  by  some  of  the  witnesses 
senile  dementia.  The  jury  on  the  trial  of  the  case  returned  a 
verdict  sustaining  the  codicil. 

We  have  carefully  read  the  evidence  contained  in  this  record, 
and  from  such  examination  we  are  unanimously  of  the  opinion 
that  the  verdict  returned  by  the  jury  is  sustained  by  sufficient 
evidence.  Many  objections  and  exceptions  were  taken  during 
the  trial  of  the  case.  During  the  examination  of  Dr.  C.  M. 
Deibert,  who  was  the  family  physician  of  the  deceased,  he  was 
asked  his  opinion  as  to  the  capacity  of  the  testator  to  make  a 
rational  selection  among  the  objects  of  his  bounty.  To  this  ques- 
tion an  abjection  was  made  by  counsel  for  the  defendants,  and 
that  objection  was  sustained,  and  the  plaintiff  excepted  to  the 
ruling  of  the  court;  but  no  offer  was  made  to  prove  what  the 
witness  would  answer  in  response  to  the  question,  and  without 
such  offer  prejudicial  error  is  not  made  apparent. 

A  hypothetical  question  was  submitted  to  Dr.  Powell  and  the 
identical  question  to  Dr..  Stove,  and  these  witn^ges  w^re  not 
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allowed  to  answer  as  experts  the  question  so  submitted.  The 
question  is  very  lengthy  and  undertakes  to  review  all  the  facts 
disclt)sed  in  the  case  and  concludes  with  an  inquiry  as  to  the 
capacity  of  the  testator  to  comprehend  the  relations  which  he 
held  to  those  who  had  claims  on  him  and  to  keep  them  in  mind 
long  enough  to  form  a  rational  judgment  in  regard  to  them,  and 
to  make  a  rational  selection  among  them.  This  question  assumes 
as  a  fact  that  for  a  period  of  five  years  or  more  before  the  testa- 
tor's  death  he  had  performed  no  business.  In  view  of  the  testi- 
mony of  Ross  Rogers,  a  son  of  the  plaintiff,  and  Ophelia  H. 
Rogers,  the  wife  of  the  plaintiff,  who  testified  that  they  did  not 
know  of  his  doing  any  business  and  were  so  situated  as  to  prob- 
ably have  knowledge  if  he  had  performed  any  business,  we  think 
counsel  were  justified  in  assuming  as  a  fact  that  the  testator 
had  not  performed  any  business.  Nevertheless,  when  the  evi- 
dence was  all  in,  it  clearly  appeared  that  the  testator  did  attend 
to  more  or  less  business  during  the  last  five  years  of  his  life. 

Without  undertaking  to  restate  all  the  evidence  on  this  sub- 
ject, it  appears  from  the  bill  of  exceptions  that  in  the  year  1909 
he  made  a  written  contract  with  a  daughter,  ]\Irs.  Tiplady,  for 
the  support  of  himself  and  wife.  In  October  or  November  of 
1909  he  borrowed  $500,  and  to  secure  the  same  executed  a  note 
and  mortgage  upon  his  property.  In  February,  1910,  he  exe- 
cuted a  written  lease  of  his  farm  to  the  plaintiff,  and  in  the 
same  year  he  signed  as  bail  for  the  plaintiff.  During  most  of 
the  period  of  time  covered  by  the  hypothetical  question,  he  sold 
more  or  less  of  his  share  of  the  crops  raised  on  his  land  and  col- 
lected the  pay  therefor.  Most  of  these  facts  appear  from  the 
testimony  of  witnesses  called  by  the  plaintiff  himself,  and  the 
fact  that  the  testator  transacted  the  business  above  mentioned 
is  not  seriously  disputed.  Indeed,  the  only  evidence  to  the 
contrary  is  that  of  the  two  witnesses  mentioned,  who  testify 
that  they  do  not  know  of  his  doing  any  business. 

It  is  clearly  the  law  that  jurors  should  disregard  the  answers 
of  witnesses  to  hypothetical  questions  in  case  they  .find  the 
hypothesis  not  in  accordance  with  the  facts.    Under  such  cir- 
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eumstances  the  jurors  must  be  told  that  the  opinion  is  of  no 
value.  So  that,  assuming  that  the  question  under  considei^tion 
was  in  such  form  that  it  should  have  been  allowed  to  be  an- 
swered, yet  it  would  have  been  the  duty  of  the  trial  judge  after 
the  evidence  was  all  in,  and  it  appeared  that  the  assumed  fact 
was  clearly  and  manifestly  not  sustained  by  the  evidence,  to 
have  directed  the  jury  to  disregard  the  answer.  If,  then,  it 
would  have  been  the  duty  of  the  jury  to  disregard  the  answer 
of  the  expert  witnesses,  it  could  not  be  prejudicial  error  for 
the  trial  judge  to  refuse  to  permit  the  question  to  be  answered. 

In  propounding  a  hypothetical  question  to  an  expert  witness, 
counsel  may  assume  any  material  fact  which  the  evidence  tends 
to  establish,  but  it  is  not  reversible  error  to  sustain  an  objection 
to  such  question  if  the  whole  evidence  discloses  that  such  as- 
sumed fact  is  clearly  disproved  by  the  manifest  weight  of  the 
evidence.  17  Cyc,  260;  West  v.  Knoppenberger,  4  C.C.(N.S.), 
305;  16  C.  D.,  168;  McLean,  Administrator,  v.  Cincinnati,  3 
N.P.(N.S.),  676;  16  0.  D.,  459,  462;  Rogers  Expert  Testi- 
mony, Section  32. 

In  view  of  the  whole  evidence,  we  find  no  prejudicial  error  in 
the  action  of  the  court  in  sustaining  the  objection  to  this  ques- 
tion. 

The  defendants  called  a  non-expert  witness  who  was  not  pres- 
ent at  the  time  of  the  execution  of  the  codicil  on  October  20th, 
1911,  and  of  whom  inquiry  was  made  on  the  witness  stand  as 
to  the  capacity  of  the  testator  for  transacting  the  ordinary  busi- 
ness affairs  of  life  on  that  date.  Over  the  objection  of  the  plaint- 
iff, the  witness  was  permitted  to  answer,  and  the  answer  was 
favorable  to  the  defendants.  We  think  this  question  was  im- 
proper for  the  reason  that  npn-expert  witnesses  must  confine 
their  opinions  to  the  capacity  of  a  testator  to  a  time  when  he 
is  under  their  observation. 

This  was  the  only  witness  called  by  the  defendants  in  which 
the  rule  just  given  was  violated,  but  it  was  in  fact  violated  in 
questions  that  were  asked  by  counsel  for  the  plaintiff.  "We  can 
not  believe,  in  view  of  the  state  of  the  record  in  this  case,  that 
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if  the  objection  had  been  sustained  any  different  result  could 
have  been  reached  from  that  which  is  expressed  by  the  verdict. 
The  provisions  of  Section  11364,  General  Code,  would  seem  to 
clearly  cover  this  aspect  of  the  case,  and  that  section  has  been 
applied  to  a  case  for  the  contest  of  a  will  in  a  decision  by  the 
Supreme  Court  in  Dunlap,  Executor,  v.  Dunlap,  89  Ohio  St, 
28,where  the  following  language  is  used : 

''While  holding  that  the  admission  of  neither  of  the  two  ob- 
jectionable questions  by  the  trial  court  constitute  error,  the  court 
is  of  the  opinion  that  if  it  be  conceded  that  they  are  suflSciently 

objectionable  to  constitute  error,  yet  it  would  not  be  error  of 
such  substantial  and  prejudicial  nature  as  to  warrant  the  setting 
aside  of  the  verdict  of  a  jury  founded  on  otherwise  legal  and 
sufiScient  testimony. 

''The  salutary  and  enlightened  provisions  of  Section  11364, 
General  Code,  should  serve  as  a  powerful  deterrent  to  all  review- 
ing courts  from  reversing  causes  for  any  other  reason  than 
that  the  alleged  error  was  one  affecting  the  substantial  rights 
of  the  adverse  party.  Applying  the  mandatory  principles  of 
that  section,  it  appears  most  clear  to  this  court  that  had  the  two 
objectionable  questions  and  answers  been  omitted  the  issue  in- 
volved in  the  controversy  would  not  have  been  settled  otherwise 
that  it  waa." 

The  plaintiff  to  maintain  his  action  offered  in  evidence  certain 
photographs  of  the  testator,  shown  to  have  been  accurate  repre- 
sentations of  him  at  the  time  they  were. taken,  which  was  eight 
or  nine  years  prior  to  the  date  of  the  codicil.  These  photographs 
were  not  allowed  to  be  introduced  in-evidence,  and  the  action  of 
the  court  in  rejecting  them  is  assigned  as  error.  The  marvelous 
accuracy  of  photographic  representation  when  the  work  is  fairly 
and  honestly  done  is  common  knowledge,  and  for  the  courts  to 
decline  to  utilize  the  information  to  be  derived  from  that  art 
is  to  forego  one  of  the  most  valuable  aids  for  the  ascertainment 
of  the  truth.  1  Chamberlayne  Modern  Law  of  Evidence,  Section 
729 ;  C.,  H,  &  D,  Ry.  Co.  v.  DeOnzo,  87  0.  S.,  109. 

We  do  not  think  the  trial  judge  in  refusing  to  admit  in  evi- 
dence the  photographs  of  the  testator  was  unmindful  of  the 
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principle  which  has  just  been  stated,  nor  did  he  commit  error 
in  so  holding.  These  photographs  were  taken  eight  or  nine 
years  before  the  execution  of  the  codicil  and  at  a  time  when  the 
testator  was  about  eighty-two  years  old.  It  is  not  claimed  that 
he  was  incompetent  to  make  a  will  at  that  time.  Without  doubt, 
the  photographs  accurately  depict  his  features  as  they  existed 
when  he  was  eighty-two  years  of  age,  but  it  does  not  appear  that 
they  fairly  represent  him  as  he  was  at  the  age  of  ninety-one, 
much  less  that  they  would  aid  the  jury  in  ascertaining  his  testa- 
mentary capicity  at  that  time.  Notwithstanding  the  language 
of  the  circuit  court  in  Vamer  v.  Vamer,  9  0.  D.,  273,  holding 
that  a  photograph  of  the  testator  is  not  competent  evidence,  we 
are  not  convinced  that  such  photographs  taken  near  the  time 
the  instrument  is  executed  might  not  be  a  useful  item  of  evi- 
dence. Indeed,  in  some  cases  it  might  be  very  persuasive  evi- 
dence, but  in  the  case  at  bar  no  prejudicial  error  occurred  in 
rejecting  the  photographs  taken  eight  or  nine  years  before  the 
execution  of  the  codicil. 

We  think  it  proper  to  call  attention  to  the  fact  that  nowhere 
in  the  charge  to  the  jury  does  the  court  state  that  the  order  of 
probate  of  the  codicil  to  the  will  raises  a  presumption  that  the 
same  is  valid,  nor  did  the  court  explain  to  the  jury  that  such 
order  of  probate  was  prima  facie  evidence  of  the  due  attestation, 
execution  and  validity  of  the  codicil.  Of  course,  this  omission 
was  not  prejudicial  to  the  plaintiff,  but  if  the  verdict  had  been 
against  the  validity  of  the  codicil  such  omission  would  have 
required  a  reversal  of  the  judgment.  We  need  only  call  atten- 
tion to  Hall  V.  Hall,  78  0.  S.,  415,  and  Bloor  v.  Piatt,  Id.,  46,  52. 

Finding  no  prejudicial  error  justifying  a  reversal,  the  judg- 
ment of  the  court  of  common  pleas  will  be  affirmed. 

BJNKADE,  J.,  and  Chittenden,  J.,  concur. 
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issue  DETERMINED  BY  FORMER  JUDGMENT. 

Court  of  Appeals  for  Wood  County. 

A.  J.  Steele  v.  The  Ohio  Oil  Company. 

Decided,  October  22,  1913. 

Res  Adjuditata — Plaintiff  Bound  hy  Former  Judgment — Where  Bame 
issue  Was  Presented  and  He  Had  Full  Knowledge  of  the  Facts  Upon 
Which  the  New  Action  is  Based, 

In  an  action  to  obtain  the  cancellation  of  an  oil  and  gas  lease,  where 
the  answer  sets,  up  a  former  action  between  the  same  parties  in 
which  the  validity  of  the  same  lease  was  in  issue,  and  alleges  that 
the  case  was  tried  upon  that  issue  and  judgment  entered  sustaining 
the  validity  of  the  lease,  and  further  alleges  that  at  the  time  of 
bringing  the  former  suit  the  plaintiff  had  full  knowledge  of  all  the 
facts  set  up  in  the  present  action  as  grounds  for  cancellation  of 
the  lease,  and  no  reply  was  filed  to  the  answer,  the  plaintiff  is  not 
entitled  to  the  relief  sought  because  the  controversy  is  res  fudicata, 

George  H,  Phelps,  for  plaintiflf. 

J.  TV.  Schaufelberger  and  Riegle  &  Avery,  contra. 

Chittenden,  J. 

The  plaintiff  brought  this  action  in  the  Court  of  Common 
Pleas  of  Wood  County  Ohio,  for  the  purpose  of  having  canceled 
a  lease  for  the  privilege  of  producing  oil  from  certain  lands  in 
said  county  and  also  for  the  purpose  of  enjoining  defendant 
from  all  further  operations  upon  said  lands  for  the  production 
of  oil  therefrom.  The  prayer  also  asked  for  an  aecounting  for 
all  oil  taken  from  the  lands  since  the  plaintiff  became  its  owner 
in  1909. 

As  a  reason  for  granting  the  relief  which  he  seeks,  plaintiff 
alleges  facts  which  he  claims  show  that  the  defendant  is  engaged 
in  a  conspiracy  to  monopolize  the  production  of  crude  petroleum 
and  its  manufactured  products  and  by-products,  and  that  as  a 
part  of  such  monopoly  and  fraudulent  conspiracy  the  lease  of 
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plaintiflf's  premises  was  purchased  by  the  defendant  from  the 
original  lessee,  and  he  claims  that  as  a  result  of  such  unlawful 
conspiracy  the  price  of  petroleum  has  been  depressed  to  about 
thirty  per  cent,  of  its  true  economic  value. 

The  facts  are  pleaded  somewhat  in  detail,  but  they  are  all  to 
the  effect  above  stated. 

The  defendant  files  an  answer  to  the  plaintiff's  claim  in  which 
it  admits  the  corporate  character  of  the  defendant,  the  execu- 
tion of  the  lease  and  ownership  of  the  land  and  lease  involved 
in  the  action,  and  denies  all  allegations  contained  in  the  amended 
petition  of  the  plaintiff  which  charge  an  unlawful  conspiracy 
to  control  production  and  market  for  petroleum  and  its  products. 
It  asserts  that  the  lease  in  question  was  originally  executed  by 
the  owner  of  the  property  to  certain  individuals  from  whom 
the  defendant  later  acquired  title.  The  defendant  further  al- 
leges that  the  plaintiff  bought  the  lands  in  question  at  a  judicial 
sale  with  full  knowledge  of  the  lease  and  its  terms  and  of  the 
fact  that  the  lease  was  owned  by  the  defendant  company.  It 
further  claims  that  it  has  in  every  particular  complied  with  and 
carried  out  the  terms  of  the  written  lease. 

By  a  third  defense  set  forth  in  the  answer  of  the  defendant  it 
is  alleged  that  in  a  former  action*  in  the  courts  of  Wood  county 
between  the  same  parties,  the  validity  of  this  same  lease  was  in 
question  and  that  the  courts  determined,  upon  the  merits  of 
the  case,  that  the  lease  was  valid  and  that  the  defendant  was 
entitled  to  operate  for  and  produce  oil  upon  said  property  in 
accordance  with  the  terms  of  the  lease. 

It  is  alleged  that  in  the  former  litigation  above  referred  to, 
the  plaintiff  attempted  to  set  up  the  same  defense  of  an  unlaw- 
ful conspiracy  upon  the  part  of  the  defendant  and  others  to 
monopolize  the  petroleum  trade  and  depress  the  market  value 
of  its  products  and  by-products.  That  during  the  course  of  the 
proceedings  the  pleadings  in  which  it  was  sought  to  make  this 
defense  against  the  validity  of  the  lease  were  voluntarily  with- 
drawn by  the  plaintiff.    The  defendant  alleges  that  at  the  time  of 

•24  C.a(N.S.),27. 


20S  COURT  OF  APPEALS. 


Steele  v.  Ohio  Oil  Co.  [V»L  U  (NJ5.) 


the  commencement  of  the  former  action  above  referred  to  the 
plaintiff,  A.  J.  Steele,  had  full  knowledge  of  all  the  facts  stated 
in  his  petition  filed  in  this  case,  and  that  all  the  matters  and 
things  in  connection  with  the  defendant's  exclusive  right  to 
operate  for  oil  and  gas  upon  the  whole  of  plaintiff's  farm  were 
in  issue  in  the  former  action  and  were  conclusively  and  Anally 
litigated  therein.    To  this  answer  no  reply  has  been  filed. 

The  defendant  has  filed  a  motion  for  judgment  upon  the  plead- 
ings in  favor  of  the  defendant,  and  the  cause  is  now  submitted 
on  said  motion. 

The  first  question  challenging  our  attention  is  the  defense  set 
up  by  the  defendant  that  the  cause  has  been  fully  adjudicated 
in  a  former  action. 

Although  the  answer  of  the  defendant  shows  that  the  plead- 
ings of  the  plaintiff  setting  up  the  unlawful  conspiracy  as  a 
reason  for  avoiding  the  lease  was  withdrawn  before  the  case 
was  finally  submitted  for  trial,  it  further  alleges  that  at  the 
time  of  the  commencement  of  that  action  the  plaintiff  was  in 
full  knowledge  of  all  those  facts  which  he  now  claims  if  proven 
would  avoid  the  lease. 

In  Covington  &  Cincinnati  Bridge  Co.  v.  Sargent,  27  O.  S., 
233,  it  was  held : 

* '  In  a  judicial  proceeding  in  a  court  of  record,  where  a  party 
is  called  upon  to  make  good  his  cause  of  action  or  establish  his 
defense,  he  must  do  so  by  all  the  proper  means  within  his  con- 
trol, and  if  he  fails  in  that  respect,  purposely  or  negligently,  he 
will  not  afterward  be  permitted  to  deny  the  correctness  of  the 
determination,  nor,  to  re-litigate  the  same  matters  between  the 
same  parties." 

In  Rindskopf  Bros,  &  Co,  v.  Doman  et  al,  28  0.  S.,  516,  521, 
the  court  after  quoting  the  syllabus  in  Bridge  Company  v.  Sar- 
gent, supra,  say : 

'*So  we  take  it  when  a  party  has  full  knowledge  of  all  the 
facts  that  would  make  for  him  a  valid  defense  in  a  given  case,  a 
failure  to  assert  them  at  the  proper  time,  from  any  cause  over 
which  he  has  control,  will  work  a  waiver,  and  cause  him  to  loose 
the  benefit  thereof." 
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And  in  Petersine  v.  Thomas,  28  0.  S.,  596,  the  court  say  on 
page  601 : 

**A11  matters  of  action  and  defense  coming  properly  within 
the  scope  of  the  suit  or  action,  will  be  put  at  rest  by  the  final 
determination  of  the  action  or  suit,  unless  excepted  by  some 
provision  of  law. ' ' 

The  doctrine  in  Bridge  Company  v.  Sargent,  and  Rindskopf 
V.  Doman,  supra,  has  been  followed  in  many  subsequent  deci- 
sions, viz.:  28  0.  S.,  668;  40  0.  S.,  343;  54  0.  S.,  562,  596; 
60  0.  S.,  1,  6.  The  principle  indeed  is  elementary  and  it  would 
serve  no  purpose  to  multiply  authorities  in  this  opinion. 

We  think  the  facts  set  forth  in  the  answer  of  the  defendant 
and  which  are  undenied  by  the  plaintiff,  bring  the  case  clearly 
within  the  doctrine  above  announced,  and  although  the  pleadings 
setting  forth  the  facts  of  the  unlawful  conspiracy  were  volun- 
tarily withdrawn  from  the  action  by  the  plaintiff  before  trial 
in  the  former  case,  yet  the  pleadings  upon  which  the  case  was 
submitted  to  the  court  presented  the  issue  as  to  the  validity  of 
the  lease  in  question  and  the  right  of  the  defendant  to  operate 
under  such  lease,  and  that  action,  thus  framed  by  the  pleadings, 
left  that  as  the  issue  upon  which  the  case  was  tried  and  called 
upon  the  plaintiff  to  present  every  defense  that  he  had  to  the 
claim  made  by  the  defendant  in  that  action. 

The  answer  of  the  defendant  in  this  case  contains  the  alle- 
gation that  the  plaintiff  at  the  time  of  the  bringing  of  the  former 
suit  had  full  knowledge  of  all  the  facts  that  he  now  sets  up  as  a 
reason  why  the  lease  should  be  canceled. 

Following  the  law  as  laid  down  in  the  several  decisions  above 
cited,  we  hold  that  the  cause  has  become  res  judicata,  and  that 
the  plaintiff  is  therefore  not  entitled  to  the  relief  prayed  for 
in  this  action. 

With  this  view  of  the  case  it  becomes  unnecessary  to  inquire 
into  any  further  questions  made  upon  the  pleadings. 

The  judgment  of  the  court  will  be  that  the  petition  of  the 
plaintiff  be  dismissed  at  his  costs. 

Ejnkade  J.,  and  Richards,  J.,  concur. 
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UABUTY  rOR  INJURY  RECEIVED  ON  A  DEFECTIVE 

APPROACH  TO  A  BRIDGE. 

Court  of  Appeals  for  Wood  County. 

Minnie  Chapman  v.  Board  of  County  Commissioners  of 

Wood  County. 

Decided,  May  19,  1916. 

County  Commissioners — Not  Liable  for  Repairs  to  a  Bridge  Approach 
Where  the  Cost  Would  Not  Exceed  Fifty  Dollars — Failure  of  an 
Action  for  Injuries  Received  on  a  Defective  Bridge  ApproacK 

A  claim  for  damages  on  account  of  injuries,  alleged  to  have  been  due 
to  negligence  in  keeping  the  approach  to  a  bridge  in  proper  re- 
pair, can  not  be  enforced  against  county  commissioners,  in  the 
absence  of  any  showing  that  the  cost  of  such  repairs  would  have 
exceeded  fifty  dollars. 

Benj.  F.  James  and  E,  D.  Bloom,  for  plaintiff  in  error. 
E.  K.  Solether,  Prosecuting  Attorney,  and  Fries  &  Haifidd, 
contra. 

Richards^  J. 

This  proceeding  in  error  is  brought  to  reverse  a  judgment  ren- 
dered on  a  verdict  directed  in  favor  of  the  county  commissioners. 
The  plaintiff  was  injured  on  May  2d,  1915,  while  a  passenger  in 
an  automobile  riding  easterly  on  what  is  known  as  the  River 
road,  extending  from  Grand  Rapids  to  Perrysburg.  The  acci- 
dent happened  at  the  point  where  this  road  crosses  the  bridge 
over  Sugar  creek. 

The  plaintiff  claims  that  the  bridge  and  the  approaches  thereto 
were  so  negligently  and  carelessly  constructed,  kept  and  main- 
tained as  to  be  unsafe  and  dangerous,  and  out  of  repair,  and 
were  negligently  allowed  to  remain  out  of  repair  and  in  a 
dangerous  condition  for  more  than  a  year  prior  to  the  date  of 
her  injury. 

The  evidence  discloses  that  in  the  forenoon  of  the  day  of  her 
injury  she  was  riding  with  other  passengers  in  an  automobile 
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approaching  this  bridge,  and  that  the  driver  of  the  machine, 
in  order  to  avoid  a  rut  near  the  center  of  the  road,  turned  to 
the  right  side  of  the  road,  and  in  so  doing  approached  too  near 
the  side,  so  that  the  right  wheels  of  the  machine  were  on  the 
slanting  portion  of  the  road,  and  that  the  machine  skidded.  The 
driver  attempted  in  vain  to  right  the  machine  and  get  again 
into  the  middle  of  the  road,  but  did  not  stop  the  machine,  the 
same  continuing  at  the  rate  of  about  twelve  miles  an  hour  until 
it  struck  the  westerly  edge  of  the  bridge,  the  right  front  wheel 
striking  the  guard-rail  on  the  bridge  with  such  force  that  the 
automobile  was  turned  over  on  its  left  side,  throwing  the  pas- 
sengers out  of  the  machine. 

The  approach  to  the  bridge  was,  at  the  point  where  the  same 
meets  the  bridge,  six  or  eight  inches  below  the  driveway  of  the 
bridge,  and  on  the  southerly  side  of  the  road  where  the 
road  slants  downward  the  bridge  was  some  two  or  three  feet 
higher  than  the  driveway.  This  slanting  portion  of  the  highway 
"was  covered  with  a  growth  of  weeds,  making  it  difficult  to  see 
the  existence  or  extent  of  the  slope.  The  bridge  in  question  was 
one  which  was  constructed  a  number  of  years  ago  by  the  county 
commissioners,  being  a  concrete  bridge  with  iron  guard-rails. 

The  evidence  does  not  disclose  any  defect  in  the  bridge  at  the 
time  of  the  injury,  but  the  defect  consisted  in  the  approach 
thereto,  which  was  evidently  in  need  of  repair.  The  common 
pleas  court  in  directing  a  verdict  for  the  defendant  did  so  on 
the  ground  that  no  duty  was  imposed  on  the  county  conmiis- 
sioners  to  keep  the  approaches  to  the  bridge  in  repair,  the  same 
being  located  on  an  unimproved  road. 

The  plaintiff  does  not  allege,  nor  is  there  any  evidence  tending 
to  show,  the  reasonable  cost  of  repairing  the  approaches  so  as 
to  make  the  same  fairly  safe  for  the  use  of  passengers  in  vehicles 
on  the  highway. 

At  common  law,  boards  of  county  commissioners  were  not 
liable  in  damaiges  for  negligence  in  constructing  or  maintaining 
bridges,  but  this  liability  has  been  imposed  on  such  boards  in 
cases  falling  within  the  terms  of  the  General  Code,  Section 
2408,  the  duty  there  stated  being  to  keep  the  roads  and  bridges 
therein  named  in  proper  repair. 
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The  practical  diflBculty  confronted  the  plaintiflE  of  showing 
that  the  injury  occurred  by  reason  of  a  want  of  repair  in  the 
bridge.    General  Code,  Section  2422,  reads  as  follows : 

**  Except  as  therein  provided,  the  commissioners  shall  con- 
struct and  keep  in  repair,  approaches  or  ways  to  all  bridges 
named  in  the  preceding  section.  But  when  the  cost  of  the  con- 
struction or  repair  of  the  approaches  or  ways  to  any  su<5h  bridge 
does  not  exceed  fifty  dollars  such  construction  or  repair  shall 
be  performed  by  the  township  trustees." 

We  have  no  doubt  that  in  a  general  way  the  approach  to  a 
bridge  is  a  part  of  the  bridge,  but  the  Legislature  specifically 
imposed  upon  township  trustees  the  duty  of  repairing  ap- 
roaches  to  bridges  when  the  cost  thereof  does  not  exceed  the 
sum  of  $50. 

There  being  nothing  in  this  case  to  show  that  the  cost  of 
repairing  the  approaches  would  exceed  that  sum,  the  board  of 
county  commissioners  is  not  liable  for  failing  to  cause  the  ap- 
proach to  be  repaired. 

The  record  does  not  disclose  that  any  such  duty  devolved  upon 
the  county  commissioners,  and  in  the  absence  of  such  duty  there 
could  be  no  liability.  The  trial  judge  was  right,  therefore,  in 
directing  a  verdict  for  the  defendant. 

Judgment  affirmed. 

Chittenden^  J.,  and  Kinkadb,  J.,  concur. 


OOUET  OF  APPEALS.  207 


int.]  Wood  County. 


LESSOR  or  EQUIPMENT  NOT  LIABLE  FOR  INJURIES 

CAUSED  BY  DEFECTS. 

Court  of  Appeals  for  Wood  County. 

Edwin  H.  Rogers  v.  The  Lake  Shore  &  Michigan  Southern 

Railway  Company. 

Decided,  October  22,  1913. 

Kailivays — Otoner  of  Cars  under  Lease — Not  lAdble  lor  Injuries  Re- 
sulting from  Defective  Condition. 

A  lessor  of  railway  cars  parting  with  the  possession  and  control  of 
the  cars  is  not  liable  for  damages  for  personal  injuries  resulting 
from  the  defective  condition  of  one  of  the  cars  in  the  absence  of 
an  averment  that  such  condition  existed  at  the  time  of  the  lease. 

Benj,  F,  James,  for  plaintiff  in  error. 
Doyle  &  Lewis  and  F.  P.  Reigle,  contra. 

Richards,  J. 

This  is  a  personal  injury  case  brought  by  Edwin  H.  Rogers 
to  recover  against  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  and  the  Toledo  &  Ohio  Central  Railway  Company.  The 
Lake  Shore  Company  filed  a  general  demurrer  to  the  petition  in 
the  court  of  common  pleas,  which  was  sustained,  and  the  plaint- 
iff not  desiring  to  plead  further,  final  judgment  was  entered 
against  him,  to  reverse  which  this  proceeding  in  error  is  brought. 

It  appears  from  the  allegations  of  the  petition  that  Rogers  was 
engaged  in  loading  logs  upon  a  certain  car,  which  was  the  prop- 
erty of  the  Lake  Shore  &  Michigan  Southern  Railway  Company, 
but  which  had  been  leased  by  it  to  the  Toledo  &  Ohio  Central 
Railway  Company.  He  was  injured  by  the  falling  of  an  end 
gate  which  he  avers  was  insuflSciently  fastened  by  reason  of  un- 
safe fasteners  provided  by  the  two  companies. 

The  petition  contains  no  averment  that  the  alleged  defects  ex- 
isted at  the  time  the  car  was  leased  by  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  to  the  Toledo  &  Ohio  Central  Rail- 
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way  Company,  but  it  does  contain  an  averment  that  the  car  was 
at  the  time  of  the  injury  in  the  possession  and  under  the  control 
of  the  Toledo  &  Ohio  Central  Railway  Company.  It  further 
appears  from  the  petition  that  the  plaintiff  did  not  have  knowl- 
edge of  the  terms  of  the  lease  from  the  one  company  to  the  other. 

The  court  of  common  pleas  committed  no  error  in  sustaining 
the  demurrer  of  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  to  this  petition,  nor  in  the  final  judgment  entered. 

Under  the  allegations  of  the  petition  the  case  is  clearly  within 
the  principle  announced  in  Burdick  v.  Cheadle,  26  O.  S.,  393; 
Shindelbeck  v.  Moon,  32  0.  S.,  264,  and  Stackhouse  v.  Close,  83 
0.  S.,  339. 

Counsel  for  Rogers  rely,  among  other  cases,  upon  that  of 
Cinti.  &  Springfield  By.  Co.  v.  Sleeper,  5  Ohio  Dec.  Reprint,  196. 
The  facts  of  that  case,  however,  are  so  different  from  the  case 
at  bar  in  material  respects  that  it  is  not  a  controlling  authority. 
The  lessor  company  in  that  case  reserved  control  of  the  property. 
The  petition  does  not  contain  allegations  which  would  bring  the 
claim  of  the  plaintiff  within  the  principle  announced  in  Penna. 
B.  B,  Co.  V.  Snyder,  55  0.  S.,  342,  and  we  need  not,  of  course,  de- 
termine whether  the  principle  there  announced  would  be  appli- 
cable to  an  injury  suffered  to  one  other  than  an  .employee  of 
the  lessee  company. 

Finding  no  error,  the  judgment  of  the  court  of  common  pleas 
will  be  afl5rmed. 

KiNKADE,  J.,  and  Chittenden,  J.,  concur. 
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AS  TO  THE  VALIDITY  OF  THE  TRANSFER  OP  TERRITORY 
PROM  A  RURAL  TO  A  VILLAGE  SCHOOL 

MSTRICT. 

Court  of  Appeals  for  Wood  County. 

Joseph  Joiiann  v.  Board  of  Education  op  Milton  Township, 

Rural  School  District.* 

Decided,  May  6,  1915. 

Schools — Transfer  of  Territory  to  a  Village  District — Changes  in 
Boundaries — Adjustment  of  Funds — Filing  of  Resolution  With 
County  Auditor. 

1.  Section  4736,  G.  C,  as  amended  in  104  O.  L.,  138,  authorizes  a  county 

board  of  education  to  transfer  territory  from  a  rural  school  dis- 
trict to  a  village  district 

2.  The  provisions  of  Section  4727,  that  centralization  shall  not  be  dis- 

continued within  three  years,  does  not  prevent  such  changes  of 
boundaries  as  may  be  authorized  by  other  statutes  and  will  con- 
serve the  best  interests  of  the  schools. 

3.  The  statutory  provision  that  an  adjustment  of  the  funds  and  in- 

debtedness of  the  two  districts  involved  in  the  transfer  shall  be 
contemporaneous  with  such  transfer,  is  not  mandatory  but  di- 
rectory only,  as  is  also  the  provision  that  the  transfer  can  not 
become  effective  until  the  resolution  providing  therefor  has  been 
filed  with  the  county  auditor. 

Fries  &  Hatfield,  for  plaintiff. 
B.  F.  James,  contra. 
Heard  on  appeal. 

Richards,  J. 

The  action  is  one  for  an  injunction,  and  the  controversy  arises 
over  the  acceptance  of  a  bid  for  the  erection  of  a  school  house 
in  IVrilton  township  rural  school  district,  and  from  entering  into 
a  contract  for  the  erection  of  such  school  house.  We  will  briefly- 
state  the  conclusions  at  which  we  have  arrived. 


•Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its 
record  in  this  case  overruled  by  the  Supreme  Court,  May  18,  1915. 
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The  electors  of  this  school  district  voted  in  favor  of  centraliza- 
tion of  the  schools.  By  action  of  the  county  board  of  education 
a  small  portion  of  this  school  district  was  detached  from  this 
district  and  attached  to  the  Weston  village  school  district.  Later 
a  further  detachment  of  a  tract  of  160  acres  was  made.  A  por- 
tion of  this  last  tract  of  land  so  detached  was  owned  and  occupied 
as  a  residence  by  Michael  B.  Metzger,  who  was  a  member  of  the 
Milton  township  board  of  education.  Thereafter  the  board  of 
education  not  having,  for  thirty  days,  appointed  a  person  to  fill 
the  vacancy  thus  caused,  the  county  commissioners  appointed  B. 
M.  Strow  to  fill  the  vancancy.  Several  contentions  are  made  by 
the  plaintiff  which  we  will  dispose  of  in  their  order. 

First,  it  is  claimed  that  the  county  board  of  education  had 
no  right  to  transfer  territory  from  a  rural  district  to  a  village 
district.  We  hold,  however,  that  G.  C.  4736  vests  such  i)ower  in 
that  board.  The  Legislature  could  not  have  intended  to  limit, 
by  the  language  there  used,  a  transfer  of  territory  from  a  rural 
district  to  another  rural  district  and  from  a  village  district  to 
another  village  district.  The  section  was  not  intended  to  cover 
all  districts,  for  by  its  terms  it  does  not  embrace  city  school 
districts  nor  county  school  districts,  but  in  our  opinion  authorizes 
transfers  between  the  districts  named  in  the  section  above  cited, 
when  authorized  by  the  county  board  of  education. 

It  is  further  contended  that  a  county  board  of  education  has 
no  right  to  transfer  territory  from  a  rural  district  after  such 
district  has  voted  to  centralize  its  schools.  We  find  no  such  limi- 
tation in  the  statutes.  It  is  provided  in  G.  C.  4727  that  such  cen- 
tralization shall  not  be  discontinued  within  three  years.  This, 
however,  would  not  prevent  such  changes  of  the  boundaries  of 
districts  as  might  be  authorized  by  other  statutes,  but  the  same 
could  not  be  permitted  to  go  to  the  extent  of  being  used  as  a 
pretext  to  accomplish  decentralization. 

Our  attention  is  called  by  counsel  to  two  cases  in  the  72d 
volume  of  Ohio  State  Reports,  the  first  being  Scott  ei  dl  v.  Mc- 
CuUough  ei  al,  on  page  538,  and  the  other  being  Fulks  et  al  v. 
Wright,  on  page  547,  and  we  have  given  those  cases  a  very  care- 
ful examination.  The  doctrine  announced  in  those  cases  is  sub- 
stantially, that  no  part  of  the  territory  of  a  special  school  dis- 
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trict  can  be  taken  to  form  another  special  school  district,  and  that 
when  the  schools  of  a  township  have  been  centralized,  no  part  of 
the  territory  so  centralized  can  be  taken  to  form  a  special  school 
district. 

Since  those  decisions  were  announced  radical  changes  have  been 
made  in  the  statutes  of  Ohio  controlling  the  formation  of  school 
districts  and  the  power  of  changing  the  boundaries  of  the  same. 
Indeed,  it  may  be  quite  true  that  the  statutes  relative  to  chang- 
ing the  boundaries  of  districts  were  enacted  in  their  present  form 
in  part  to  escape  the  force  of  the  above  decisions,  for  the  very 
fact  of  centralization  would  naturally  raise  many  questions  as 
to  the  propriety  of  existing  boundary  lines  and  the  power  to 
make  such  reasonable  changes  as  should  be  necessary  to  meet  the 
contingencies  arising  must  be  vested  somewhere,  and,  by  the 
school  code  in  its  present  form,  that  power  is  vested  in  the  county 
board  of  education. 

By  recent  legislation  a  county  board  of  education  has  been  es- 
tablished, and  this  board  has  been  given  the  fullest  authority,  by 
6.  C.  4736,  to  transfer  territory  from  one  rural  or  village  school 
district  to  another.  The  board,  which  is  given  jurisdiction 
throughout  the  county,  is  directed  to  make  a  survey  of  its  dis- 
trict and  to  arrange  the  schools  so  as  to  make  them  most  easily 
accessible  to  the  pupils  of  the  county,  and  it  may  proceed  without 
regard  to  township  lines  in  making  such  changes. 

The  statutes  further  provide  that  a  rural  board  of  education 
may  submit  the  question  of  centralization  to  a  vote  of  the  quali- 
fied electors,  and  that  if  the  same  carries,  such  rural  board  shall 
proceed  to  the  ''centralization  of  the  schools  of  the  rural  dis- 
trict." 

It  thus  appears  that  when  centralization  has  become  eflfective,  it 
is  only  a  centralization  of  the  schools,  and  that  the  district  still 
remains  a  rural  district,  and  by  Section  4736,  G.  C,  cited  supra, 
the  county  board  of  education  has  full  authority  to  transfer  terri- 
tory from  one  rural  or  village  school  district  to  another.  This 
authority  then  would  exist  under  the  present  statutes  even  though 
centralization  had  become  effective,  but  it  could  not  lawfully  be 
carried  to  the  extent  of  working  a  decentralization  of  the  schools. 
The  object  of  the  statutes  is  clearly  to  empower  the  county  board 
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of  education  to  conserve  the  best  interests  of  the  pupils  of  the 
schools  of  the  county,  whether  they  reside  in  districts  in  which 
the  schools  have  been  centralized  or  not. 

The  plaintiff  further  contends  that  a  resolution  by  the  county 
board  of  education  transferring  territory  from  a  rural  to  a  village 
district  can  not  be  effective  without  also  at  the  same  time  provid- 
ing for  an  equitable  division  of  the  funds  and  indebtedness  which 
the  rural  district  may  have.  The  statutes  contemplate  that  such 
contemporaneous  adjustment  of  the  funds  and  the  indebtedness 
shall  be  made,  but  the  provisions  to  that  end  are  manifestly  not 
mandatory,  but  only  directory. 

Again,  it  is  insisted  by  counsel  for  plaintiff  that  such  transfer 
can  not  become  effective  unless  a  copy  of  the  resolution  is  filed 
with  the  county  auditor.  In  this  case  it  appears  that  the  proper 
resolution  was  subsequently  filed,  but  was,  however,  not  filed 
at  the  time  of  the  transfer.  The  statutory  requirement  is  di- 
rectory in  so  far  as  it  fixes  the  time  for  such  filing,  and  the  filing 
shown  by  the  evidence  in  this  case  is  a  substantial  compliance 
with  the  statute. 

The  statutes  investing  county  boards  of  education  with  the 
power  to  change  the  boundary  lines  of  school  districts  evince 
a  legislative  purpose  to  repose  a  discretion  in  the  judgment  of 
such  boards,  and  when  such  boards  act  within  the  power  conferred 
by  statute,  their  judgment  is  only  subject  to  review  by  the 
courts,  when  it  appears  that  they  have  acted  fraudulently,  or 
that  they  have  grossly  abused  the  discretion  vested  in  them. 

The  defendant  insists  that  a  certain  prior  action  brought  by 
State  of  Ohio,  ex  rel  David  JIarris  et  aZ,  v.  Board  of  Educaiian 
of  Milton  Township  Rural  School  District,  is  res  adjudicata  as 
to  the  matters  in  issue  in  this  case. 

In  the  opinion  of  this  court,  Joseph  Johann  not  having  been 
a  party  to  that  action,  and  the  same  having  been  disposed  of  on 
appeal  in  this  court  other  than  on  its  merits,  and  by  adjustment 
between  the  parties,  the  same  is  no  bar  to  the  present  action. 

It  follows  from  what  has  been  stated  as  to  the  power  of  the 
county  board  of  educatioii  that  the  petition  of  the  plaintiff  must 
be  dismissed  at  his  costs. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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COMMISSIONS  FOR  SALE  OF  REAL  ESTATE. 

Court  of  Appeals  for  Hamilton  County. 

Conrad  Laudt  and  William  Laudt,  Doing  Business  as  Laudt 
Realty  Co.,  v.  Eliza  Furer,  Individually  and  as  Exec- 
utrix OP  THE  Estate  op  Edward  Purer,  Deceased. 

Decided,  February  8,  1916. 

Contract — Procured  by  Broker  for  Sale  of  Real  Estate — Burden  on 
Broker  Claiming  a  Commission — To  Show  Willingness  and  Ability 
o»  the  Part  of  Proposed  Purchaser — To  Take  the  Property  and  Make 
the  Payments  as  Agreed  Upon, 

1.  Recovery  of  a  commission  for  sale  of  real  estate  can  not  be  based 

on  the  fact  alone  that  the  proposed  purchaser  signed  the  contract 
of  purchase,  but  it  must  also  be  made  to  appear  that  he  was  able 
and  willing  to  complete  the  purchase  and  make  the  payments  stipu- 
lated in  the  contract. 

2.  The  claim  for  a  commission  is  unenforcible  in  the  instant  case  for 

the  further  reason  that  plaintiff  concealed  from  the  owner  of  the 
property  the  fact  that  the  proposed  purchaser  would  not  be  able 
to  take  the  property  until  he  had  sold  certain  other  property  the 
title  to  which  was  so  clouded  as  to  render  a  sale  extremely  im- 
probable. 

E.  A.  Hafner  and  W.  C.  Muhlhauser,  for  plaintiffs  in  error. 
Spangenherg  &  Spa7igenberg,  contra. 

Spencb,  J. 

The  plaintiffs  begun  this  action  in  the  court  of  common  pleas 
against  Edward  Purer  and  Eliza  Purer  to  recover  commissions 
for  the  sale  of  real  estate,  which  they  claim  to  be  due  under  a 
contract  of  which  the  following  is  a  copy: 

**This  agreement  made  the  9th  day  of  June,  A-  D.  1911,  Wit- 
nesseth:  That  Edward  Purer  in  the  county  of  Hamilton  and 
state  of  Ohio,  has  this  day  placed  with  the  Laudt  Realty  Com- 
pany for  sale,  the  following  described  property,  of  which  I  am  the 
owner  in  fee,  situated  in  the  city  of  Cincinnati,  county  of  Hamil- 
ton and  state  of  Ohio,  to- wit:  All  that  certain  4157  Apple 
street,  lot  22  x  100 — 5-room  brick;  bath,  toilet  and  reception 
hall  and  attic.  Terms — Cash  $3,200.  Price,  thirty-two  hun- 
dred. Mortgage  now  on  property.  *  •  •  The  said  Laudt 
Realty  Company  shall  have  the  agency  on  sale  for  the  above 
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mentioned  realty  for  five  (5)  months  from  date  hereof,  and 
thereafter,  until  I  revoke  the  same  by  giving  them  ten  days' 
notice  in  writing,  and  I  hereby  authorize  them  to  sell  and  con- 
tract in  writing  with  purchaser  for  the  sale  of  said  property 
according  to  the  price  and  terms  above  written,  or  any  price  or 
terms  which  I  may  agree  to  accept  other  than  above  stated,  and 
if  the  said  property  be  sold  or  exchanged  during  the  period 
above  mentioned,  no  matter  by  whom,  or  after  above  period  on 
information  obtained  through  their  agency,  I  agree  to  pay  them 
a  commission  of  two  (2)  per  cent,  of  the  gross  amount  of  such 
sale  or  exchange.  I  hereby  waive  the  benefit  of  all  laws  exempt- 
ing real  or  personal  property  from  levy  and  sale,  or  any  laws 
intended  for  advantage  or  protection  by  homestead  exemption 
law  granted  by  the  statute  of  Ohio. 

*' Owner  sign  here,      Ed.  Fureb, 

''Mrs.  Eliza  Puebb." 
** Accepted  by  CoNitAD  Laudt,  Manager." 

Then  the  petition  contains  an  averment  that  on  or  about  the 
7th  day  of  September,  1911,  the  premises  mentioned  in  the  above 
agreement  were  sold  to  Mrs.  Carrie  Feldmann,  by  an  agreement 
in  writing;  then  follows  a  copy  of  an  offer  from  Carrie  Peld- 
mann  to  purchase  the  property  for  $3,200  cash,  which  offer 
was  accepted  in  writing  by  Ed.  Purer  and  Eliza  Purer. 

The  petition  avers,  further,  that  the  plaintiffs  have  done  all 
things  which  were  upon  their  part  to  be  performed  under  the 
agreement  and  ask  for  a  recovery  of  the  commission. 

The  second  amended  answer  contains,  first,  a  general  denial  of 
the  allegations  of  the  petition  except  what  is  hereinafter  specifi- 
cally admitted.  The  answer  then  admits  the  making  of  the 
contract  dated  June  9th,  1911,  with  plaintiffs  and  the  signing 
of  the  paper  writing  dated  September  7th,  1911,  purporting  to 
be  a  contract  of  sale  to  Carrie  Peldmann,  but  avers  that  their 
signatures  were  obtained  to  the  latter  contract  by  the  false  and 
fraudulent  representations  of  plaintiffs  that  Carrie  Peldmann 
was  ready  and  able  to  purchase  said  premises  on  the  terms  named 
in  her  contract,  the  plaintiffs  well  knowing  that  she  was  not 
ready  and  able  to  purchase  same  and  has  not  been  able  to  pur- 
chase the  property,  up  to  the  time  of  filing  this  answer,  though 
defendants  have  been  ready  and  willing  to  convey  the  same  and 
are  still  ready  to  convey  on  said  terms. 
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Defendants  further  aver  in  their  answer  that,  at  the  time  of 
entering  into  the  contract  with  Carrie  Peldmann,  it  was  repre- 
sented to  them  that  the  sale  should  be  held  in  abeyance  until 
Carrie  Feldmann  's  property  was  disposed  of  and  that  her  prop- 
erty has  never  been  disposed  of  and  that  plaintiflEs  had  charge 
.  of  the  sale  of  the  Feldmann  property  and  they  knew  that  they 
would  have  to  complete  that  sale  before  she  could  purchase  the 
Furer  property. 

Plaintiffs  filed  a  reply  to  the  first  amended  answer,  which  is 
in  effect  a  denial. 

We  do  not  intend  to  follow  this  case  through  its  most  devious 
and  peculiar  course,  but  only  to  refer  to  some  of  the  more  im- 
portant features  of  the  case. 

The  petition  in  error  in  this  case  sets  forth  sixteen  grounds 
of  error  for  which  plaintiffs  in  error  ask  to  have  the  case  re- 
versed ;  if  these  grounds  of  error  were  set  up  by  the  other  side, 
in  this  case  the  court  would  have  but  little  trouble  in  sustaining 
most  of  them. 

The  petition  does  not  contain  the  usual  and  ordinary  aver- 
ment and,  as  many  courts  hold,  necessary  averment  that  the 
plaintiffs  furnished  a  purchaser  able  to  purchase  the  property, 
but  it  contains  the  meager  averment  that  the  plaintiffs  **have 
done  all  things  which  were  upon  their  part  to  be  performed  un- 
der said  agreements,  or  either  of  them."  Then  the  petition 
contains  an  allegation  of  the  evidence  of  performance  in  the 
nature  of  a  proposition  to  purchase  from  Carrie  Feldmann  and 
an  acceptance  by  Ed.  Furer  and  Eliza  Furer,  but  it  does  not 
contain  an  averment  that  she  was  able  to  purchase  for  cash  as 
provided  by  the  contract,  and  it  does  not  contain  an  averment 
that  the  sale  was  ever  completed  by  the  transfer  of  the  property 
or  payment  of  the  purchase  money,  or  that  the  sale  was  prevented 
by  any  act  of  the  defendants.  The  plaintiffs  seem  to  assume 
that  all  that  was  necessary  for  them  to  do  was  to  procure  the 
offer  and  acceptance  between  Carrie  Feldmann  and  the  de- 
fendants. 

In  the  case  of  Wilson  v.  Mason,  158  111.,  304-311,  the  court  say : 

"An  agreement  by  a  real  estate  broker  to  procure  a  pur- 
chaser, not  only  implies  that  the  purchaser  shall  be  one  able  to 
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comply,  but  that  the  seller  and  purchaser  must  be  bound  to 
each  other  in  a  valid  contract." 

The  above  was  quoted,  with  approval,  by  Judge  Price,  in  his 
opinion  in  the  case  of  Pfranz  v.  Ilumburg,  82  Ohio  St.,  1-11. 

In  Blackledge  &  Blackledge  v.  Davis,  129  Iowa,  591,  105  N. 
W.,  1000,  third  syllabus : 

**A  real  estate  broker  employed  to  procure  a  purchaser  of 
land  for  a  fixed  price  or  any  other  price  below  that  consented  to 
by  the  owner,  has  the  burden  of  proving  that  he  produced  a  per- 
son with  whom  the  owner  reached  an  agreement  of  sale  or  ex- 
change, and  that  such  person  was  able  and  willing  to  carry  out 
such  agreement,  in  order  to  recover  the  commission  provided 
for." 

Weaver,  J.,  in  his  opinion  says: 

^*The  burden  was  upon  the  plaintiffs,  according  to  their  own 
theory,  to  show  affirmatively  that  they  did  in  fact  produce  a 
person  with  whom  defendant  reached  an  agreement  of  sale  or 
exchange  in  which  the  minds  of  the  parties  had  met  as  to  the 
property,  which  was  the  subject  of  such  sale  or  exchange  and  the 
terms  and  price  on  which  the  same  was  to  be  consummated,  and 
that  the  customer  was  ready,  able  and  willing  then  and  there 
to  carry  out  such  agreement." 


It  is  said  in  the  case  of  Fox  v.  Ryan,  240  111.,  391,  R8  V.  E., 
974,  sixth  syllabus : 

*'An  action  for  brokers'  commissions  where  the  contract  is  not 
performed  by  a  transfer  of  the  property,  the  broker  has  the 
burden  of  proving  the  readiness  and  ability  of  the  proposed  pur- 
chaser to  take  the  property  on  the  terms  proposed." 

Farmer,  C.  J.,  says: 

**An  agreement  by  a  real  estate  broker  to  procure  a  purchaser 
not  only  implies  that  the  purchaser  shall  be  one  able  to  comply, 
but  that  the  seller  and  the  purchaser  must  be  bound  to  each 
other  in  a  valid  contract." 

In  Colhurn  v.  Seymour,  32  Colo.,  430  (76  Pac,  1058),  the 
court  say : 

**The  financial  responsibility  of  the  alleged  purchaser  was, 
or  ought  to  have  been  known  to  the  plaintiff;  upon  such  respon- 
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sibility  rested  the  ability  of  the  purchaser  to  make  the  purchase. 
Through  him  (defendant)  expected  to  effect  the  sale,  and  neces- 
sarily the  burden  rested  upon  the  plaintiff  to  prove  that  the 
financial  ability  of  the  proposed  purchaser  was  such  that  he 
was  able  to  make  the  purchase.  *  •  •  While  it  is  true  there 
seems  to  be  some  conflict  of  authority  on  the  question  of  whether 
or  not  it  is  necessary  for  the  broker  to  prove  the  financial  ability 
of  the  purchaser  in  these  cases  where  the  owner  refuses  to  carry 
out  the  contract  of  sale,  we  are  of  opinion  that  the  great  weight 
of  authority  and  the  well  considered  cases  on  the  subject  re- 
quire that  he  make  such  proof,  because  he  must  show,  before  he 
is  entitled  to  recover  his  commissions,  that  he  performed  those 
acts  which,  according  to  the  contract  of  his  employment  it  was 
necessary  for  him  to  perform  in  order  to  become  entitled  to  the 
compensation  agreed  upon. 


>> 


If  the  above  cases  correctly  state  the  law,  then  there  was  a 
complete  failure  of  proof,  by  the  plaintiffs,  in  the  court  below, 
as  they  offered  no  evidence  as  to  the  financial  ability  of  Carrie 
Feldmann,  or  as  to  her  ability  to  pay  cash  for  the  property,  as 
provided  by  the  contract. 

The  common  pleas  court  tried  this  case  on  the  mistaken  theory 
that  all  the  plaintiffs  had  to  show  was  that  they  had  procured 
a  contract  of  sale  of  the  property,  which  contract  was  signed  by 
the  defendants,  and  attempted  to  exclude  all  the  evidence  of 
the  ability  of  the  proposed  purchaser  to  take  the  property  and 
to  pay  cash  for  it.  The  court  seems  to  have  completely  over- 
looked the  fact  that  plaintiffs  sued  on  a  written  contract  and 
that  the  burden  of  proof  was  upon  the  plaintiffs  to  show  that 
they  had  performed  their  part  of  the  contract  before  they  could 
recover;  this  they  did  not  do,  as  they  did  not  show  that  they 
had  furnished  a  purchaser  with  ability  to  take  the  property 
on  the  terms  provided  in  the  contract. 

Assuming  that  the  law  is,  as  contended  by  counsel  for  plaint- 
iffs in  error,  that  all  that  was  necessary  for  the  plaintiffs  below 
to  show  in  order  to  recover  was  that  they  brought  the  parties 
together  and  the  defendants  signed  a  contract  of  sale.  The 
evidence  which  was  allowed  to  get  by  the  court,  at  the  trial,- 
we  think  shows  clearly  that  the  plaintiffs  knew,  when  the 
defendants  signed  the  contract  of  sale,  that  the  proposed  pur- 
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chaser,  Carrie  Feldmann,  could  not  buy  the  property  nnless 
she  sold  her  property,  and  they  knew  that  there  was  a  defective 
title  to  her  property  and  that  it  could  not  be  sold  without  a  pro- 
ceeding in  court,  and  the  plaintifEs  testify  that  they  did  not 
reveal  these  facts  to  the  defendants  before  they  signed  the 
contract.  If  they  were  acting  as  the  agents  of  the  defendants 
and  withheld  this  information  from  their  principals  and  induced 
them  to  sign  the  contract,  it  was  a  breach  of  trust,  if  not  fraud, 
and  alone  should  prevent  the  plaintiffs  from  recovering  in  this 
case. 

We  have  examined  all  the  assignments  of  error  in  this  case 
and  do  not  find  any  errors  prejudicial  to  the  plaintifEs  in  error. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Pollock,  J.,  concurs. 
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RIGHT-OF-WAY  NOTWITHSTANDINC  EASEMENT  WAS 

NOT  RESERVED. 

Court  of  Appeals  for  Hamilton  County. 
Henry  Rimpleb  v.  James  Iuen. 

Decided,  June  19,  1916. 

Easements — Conditions  Existing  at  Time  of  Conveyance  with  Reference 
to  Right-of-Way  Control, 

Conditions  existing  at  the  time  of  the  making  ot  conveyances  by  a 
common  grantor  as  to  right-of-way,  constructed  with  the  knowl- 
edge and  assistance  of  the  grantee  before  his  purchase  of  one  of 
the  lots,  entitle  grantees  of  other  lots  to  a  way  out  and  to  the 
grantor's  rights  then  obtaining  in  an  existing  roadway,  notwith- 
standing no  reservation  of  the  easement  was  made  in  the  convey- 
ance of  the  servient  lot  and  other  rights-of-way  over  other  lots 
may  have  since  become  available. 

Dempsey  &  Nieherding,  for  plaintiff. 

Horace  A.  Reeve,  Cogan,  Willianns  &  Ragland  and  Aaron  A. 
Ferris,  contra. 

Jones  (Oliver  B.),  J. 

Heard  on  appeal. 

Prior  to  May  24,  1892,  Frederick  Rimpler  was  the  owner  in 
fee  simple  of  lots  21,  22,  23,  24,  25  and  27  on  the  plat  of  the 
subdivision  of  Round  Bottom  Farm  made  by  the  order  of  the 
court  of  common  pleas  in  the  settlement  of  the  estate  of  Thomas 
R.  Biggie,  deceased.  These  lots  lie  southeast  of  the  Little  Miami 
branch  of  the  Pennsylvania  Railroad,  al]  except  lot  27  bounding 
southwardly  on  the  Little  IMiami  river.  Lot  27  lies  north  of  lots 
21  and  22;  its  east  line  is  the  west  line  of  lot  20  of  the  same 
subdivision,  which  is  owned  by  ^lichael  Leaf;  and  on  the  north 
it  is  bounded  by  a  county  road  which  passes  under  the  Little 
Miami  Railroad  and  connects  with  Wooster  turnpike. 
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Prior  to  May,  1892,  Frederick  Rimpler  was  also  the  owner 
of  lot  7  of  I^Iuehmore's  estate  lying  west  of  said  lot  25  of  the 
Biggs  estate  and  lying  on  both  sides  of  the  Wooster  turnpike 
and  the  Little  Miami  Railroad.  The  railroad  company  has  con- 
structed a  farm-crossing  over  the  railroad  upon  lot  7  which 
was  in  use  by  Frederick  Rimpler  and  is  still  in  use  by  his 
daughter,  the  owner  of  the  property  up  to  the  present  time,  for 
all  of  the  purposes  of  said  lot  7  of  the  Muchmore  estate.  This 
same  crossing  was  at  times  used  by  Frederick  Rimpler  and  by 
his  successors  in  title  for  access  to  lot  25  of  the  Biggs  estate, 
which  lies  immediately  east,  and  also  for  the  other  lots  in  the 
same  tier,  being  24,  23,  22  and  21.  While  Frederick  Rimpler 
was  the  owner  of  all  of  said  six  lots  in  the  Biggs  estate,  for 
the  convenience  of  the  property  he  established  and  maintained  a 
roadway  twenty  feet  in  width  in  lot  27  along  its  east  line  run- 
ning from  its  southeast  corner  to  the  county  road,  and  used 
the  said  roadway  as  a  means  of  ingress  and  egress,  to  and  from 
said  couiity  road  for  lots  21,  23  and  24. 

On  May  24,  1892,  Frederick  Rimpler  and  his  wife  conveyed 
to  the  plaintiff,  Henry  Rimpler,  lot  24  together  with  all  the 
privileges  and  appurtenances  thereto  belonging.  On  June  20, 
1892,  said  Frederick  Rimpler  and  wife  conveyed  to  the  defend- 
ant, James  luen,  said  lot  27,  no  specific  reservation  being  con- 
tained in  said  deed  of  such  roadway  along  its  east  side.  But  at 
that  time,  said  James  luen,  who  had  previously  been  a  tenant 
and  cultivated  certain  of  said  lots  for  Frederick  Rimpler,  knew 
of  the  existence  of  said  private  roadway  and  had  himself  assisted 
in  its  construction  and  frequently  used  it.  At  the  time  of  such 
conveyance  of  lot  27  to  James  luen  by  him  Frederick  Rimpler 
was  still  the  owner  of  lots  21,  22  and  23,  and  continued  to  use 
such  roadway  across  lot  27  for  ingress  and  egress  to  them. 

On  MsLy  21,  1894,  Frederick  Rimpler  conveyed  to  plaintiff, 
Henry  Rimpler,  said  lots  21,  22  and  23,  together  with  all  the 
privileges  and  appurtenances  thereto  belonging.     On  the  same 
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day  Frederick  Rimpler  conveyed  to  Joseph  F.  luen  lot  25  of  the 
Biggs  estate,  making  in  said  deed  reservation  of  a  roadway  of 
twenty  feet  across  said  lot  and  along  the  right-of-way  of  the 
Little  ^fiami  Railroad  and  extending  along  said  track  in  a 
northerly  direction  1047.4  feet  from  a  section  line  where  it 
crosses  the  railroad,  said  road  being  for  the  joint  use  and  con- 
venience of  the  owners  of  lots  22,  23,  24  and  25  of  the  Biggs  es- 
tate. 

The  evidence  shows  that  while  a  fence  was  built  along  the 
south  line  of  lot  27,  a  gate  was  built  across  where  it  intersected 
this  private  roadway  at  the  southeast  corner  of  the  lot,  and 
this  road  was  used  by  both  Frederick  Rimpler  and  Henry  Rim- 
pler as  the  owners  of  lots  21,  22,  23  and  24,  from  the  time 
of  its  construction,  as  a  means  of  ingress  and  egress  for  said  lots 
to  the  county  road  and  Wooster  turnpike.  This  use  was  with  oc- 
casional spoken  objections  on  the  part  of  defendant,  James  luen, 
but  continued  without  resistance  until  some  little  time 
before  the  bringing  of  this  action,  when  at  times  Mr.  luen 
would  cause  the  gate  to  be  locked,  and  it  became  necessary  for 
Mr.  Rimpler  or  his  employees  on  one  occasion  to  take  up  the 
gate  post,  and  on  another  to  remove  the  lock  and  chain;  and 
shortly  before  the  bringing  of  this  suit  Mr.  luen  made  a  de- 
termined resistance  to  the  further  use  of  the  road  by  plaintiff. 

A  great  deal  of  testimony  has  been  heard  by  the  court,  but 
when  carefully  considered  there  is  little  conflict  in  its  essential 
elements,  defendant  himself  admitting  his  participation  in  the 
original  establishment  of  the  road  and  its  use,  and  there  being 
no  question  of  its  continued  use  from  the  time  of  its  original 
construction  up  to  the  time  of  bringing  the  suit,  notwithstanding 
occasional  objections  and  the  slight  interference  made  at  times  by 
the  defendant. 

There  is  no  claim  in  his  case  of  a  right-of-way  by  prescrip- 
tion, nor  is  there  any  specific  grant  by  deed  except  that  contained 
by  way  of  appurtenances  to  the  land  for  the  use  and  benefit  of 
which  this  way  was  originally  established. 
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PlaintiflE  claims  an  easement  in  this  roadway  over  lot  27 
as  a  way  of  necessity,  or  at  least  as  a  way  of  convenience,  under 
the  principle  announced  in  the  case  of  Baker  v.  Bice,  56  Ohio  St., 
463.  Defendant  insists  that  such  right  can  not  be  claimed  where 
no  reservation  was  made  in  the  grant  for  the  reason : 

First,  that  the  plat  of  the  subdivision  of  the  estate  of  Thomas 
R.  Biggs  shows  a  twenty-foot  farm  road  extending  along  the 
north  lines  of  lots  24,  23,  22  and  21  and  out  through  the  prop- 
erty now  owned  by  Michael  T.  Leaf  along  the  south  line  of  lot 
20  to  reach  "Elm  avenue  at  the  county  road,  which  is  reached 
further  west  by  the  private  road  under  discussion. 

And,  second,  that  plaintiff  had  a  way  out  across  intervening 
lots  and  over  lot  7  of  Muchmore  's  estate,  from  the  railroad  cross- 
ing to  the  Wooster  pike. 

In  considering  these  questions  we  must  determine  the  con- 
ditions existing  at  the  time  of  the  conveyance  of  lot  27  by  Fred- 
erick Rimpler  to  Jamiss  luen,  rather  than  the  conditions  which 
have  since  arisen. 

If  the  making  and  recording  of  the  Biggs  plat  August  19, 
1882,  constituted  this  farm  road  a  public  highway  for  the  bene- 
fit of  the  abutting  lots  and  its  use  could  be  insisted  upon  by 
Frederick  Rimpler  and  the  plaintiff  as  his  successor  in  title,  then 
they  could  not  claim  the  roadway  over  defendant's  land  as  a  way 
of  necessity.  The  evidence  shows  that  this  farm  road  was  never 
opened  and  used  as  such  but  has  been  occupied  and  cultivated 
as  a  part  of  the  farm  made  up  of  the  adjoining  lots,  the  part 
lying  in  the  Rimpler  land  never  having  been  opened  and  the 
part  through  the  Leaf  property  never  having  been  opened  or 
used,  and  its  line  not  being  apparent  to  any  one  or  differing  in 
any  way  from  the  rest  of  his  farm.-  As  to  the  way  out  west- 
wardly  across  the  railroad  over  lot  7,  a  consideration  of  the  evi- 
dence will  show  that  in  May,  1892,  when  Frederick  Rimpler  con- 
veyed lot  24  to  Henry  Rimpler  without  reserving  any  way  across, 
he  became  dependent  upon  the  roadway  he  had  built  and  used 
across  lot  27  for  access  to  the  public  highway  for  lots  21,  22  and 
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23;  and  Henry  Eimpkr  under  the  deed  of  lot  24  to  him,  not 
being  entitled  to  any  way  out  across  lot  25  also  became  entitled 
to  the  use  of  the  way  across  lots  23,  22  and  21  and  over  this 
roadway  on  lot  27  out  to  the  public  highway.  The  evidence 
shows  that  while  Frederick  Rimpler  and  his  successors  have 
traveled  across  the  farm  and  availed  themselves  of  the  crossing 
in  lot  7  over  the  railroad  to  Wooster  pike,  no  defined  roadway 
has  been  in  existence  across  these  lots  and  at  least  part  of  the 
travel  has  been  along  and  over  the  right-of-way  of  the  Little 
Miami  Railroad,  and  not  by  right,  but  purely  as  a  matter  of 
sufferance. 

Giving  full  consideration  to  all  of  the  evidence,  the  dates 
of  the  conveyances  above  recited,  and  the  use  of  the  property 
and  this  roadway  by  the  owners  of  these  lands  and  their  tenants, 
the  court  has  come  to  the  conclusion  that  Henry  Rimpler  when 
he  received  the  deed  from  Frederick  Rimpler  for  lot  24  was 
entitled,  under  the  principle  set  out  in  Meredith  v.  Frank,  56 
Ohio  St.,  479,  to  a  way  out  over  lots  23,  22,  21  and  27,  all  of 
which  were  then  owned  by  his  grantor,  Frederick  Rimpler ;  and 
later  when  lot  27  was  conveyed  by  Frederick  Rimpler  to  James 
luen  it  was  still  subject  to  this  easement  in  favor  of  lot  24  then 
owned  by  Henry  Rimpler;  and  under  the  principle  set  out  in 
Baker  v.  Rice,  supra,  it  was  also  subject  to  like  use  by  Frederick 
Rimpler  for  the  benefit  of  his  lots  23,  22  and  21  as  a  way  of  con- 
venience. It  was  then  an  existing  way,  the  use  of  which  was 
and  had  been  apparent  to  James  luen.  It  was  being  continually 
used,  and  was  reasonably  necessary  to  the  use  and  enjoyment  of 
the  land  for  which  it  had  been  constructed,  and  added  materially 
to  its  value.  The  fact  that  under  the  subsequent  deed  of  lot  25 
an  easement  had  been  reserved  which  is  now  available  to  Henry 
Rimpler  as  the  owner  of  lots  21,  22,  23  and  24,  can  not  be  held 
to  revoke  the  rights  already  obtained  by  him  in  the  use  of  the 
roadway  across  lot  27. 
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A  careful  examination  has  been  made  of  Jordan  v.  Manufac- 
turing Co.,  89  Ohio  St.,  311,  which  is  strongly  relied  upon  by 
defendant 's  counsel,  but  nothing  in  that  case  in  any  way  changes 
or  modifies  the  rules  here  applied  under  the  two  cases  above  re- 
ferred to  in  Meredith  v.  Frank  and  Baker  v.  Rice,  supra. 

Judgment  will  therefore  be  given  in  favor  of  plaintiff,  as 
prayed  in  the  petition.  , 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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CONVEYANCES  IN  ^RAUD  OP  CREDITORS. 

Court  of  Appeals  for  Licking  County. 

Dessa  p.  Penick  v.  Eva  L.  Penick  and  Emless  L.  Penick. 

Decided,  March  Term,  1916. 

PlaintijJ  in  an  Action  Brought  Subsequent  to  Execution  of  Deed — la  a 
Subsequent  Creditor  Within  Meaning  of  the  Act  Relating  to  Con- 
veyances in  Fraud  of  Creditors, 

An  action  to  set  aside  a  conveyance  on  the  ground  of  fraud  does  not  lie 
against  a  grantor  who  executed  the  deed,  upon  which  the  attack  is 
made,  prior  to  the  bringing  of  suit  by  plaintiff,  notwithstanding  the 
said  deed  was  not  placed  on  record  until  after  the  plaintiff  had  re- 
duced his  claim  to  Judgment. 

J.  V.  Hillard,  for  plaintiflf. 

Fitzgibbon,  Montgomery  &  Black,  contra. 

HoucK,  J. 

This  case  comes  here  by  way  of  appeal  from  the  Common 
Pleas  Court  of  Licking  County,  Ohio,  and  the  relief  sought  by 
plaintiflf  is  to  set  aside  a  certain  deed  executed  and  delivered  by 
the  defendant,  Eva  L.  Penick,  to  her  husband,  Emless  L.  Penick, 
alleging  the  same  to  have  been  made  in  fraud  of  the  rights  of 
plaintiff  and  other  creditors  of  the  said  Eva  L.  Penick. 

The  petition  in  substance  avers  that  at  the  April  term  of  the 
common  pleas  court,  in  the  year  1912,  plaintiff  recovered  a  judg- 
ment against  the  defendant  Eva  L.  Penick  in  the  sum  of  $1,200, 
with  interest  from  the  1st  day  of  said  term,  to-wit,  April  1, 
1912,  at  the  rate  of  6%  per  annum  and  for  costs.  That  on  the 
28th  day  of  August,  1908,  the  defendant,  Eva  L.  Penick,  in  con- 
templation of  incurring  said  debt,  and  with  intent  to  hinder, 
delay  and  defraud  her  creditors,  conveyed  the  following  real 
estate  (being  house  and  lots  located  in  the  city  of  Newark,  Lick- 
ing county,  Ohio)  to  the  defendant,  Emless  L.  Penick,  who 
well  knew  said  intent,  for  the  colorable  consideration  of  $1  and 
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other  considerations,  but  for  no  actual  consideration  whatever, 
said  property  being  worth  at  said  time  of  conveyance  the  sum 
of  $2,500 ;  that  said  Eva  L.  Penick  conveyed  said  property  volun- 
tarily and  without  consideration  to  her  husband,  the  said  Emless 
L.  Penick,  for  the  purpose  of  defrauding  the  creditors  of  the 
defendant,  and  especially  this  plaintiff;  that  within  three  days 
after  obtaining  the  above  named  judgment  the  deed  conveying 
the  above  described  premises  to  the  defendant  was  placed  on 
record  and  recorded  on  the  23d  day  of  April,  1912,  in  deed 
record  book  No.  219,  page  257,  of  the  deed  records  of  said  county. 
Wherefore  plaintiff  prays  that  said  conveyance  may  be  declared 
null  and  void  and  that  she  may  be  decreed  equitable  relief,  etc. 

The  answer  is  a  general  denial  of  each  and  all  the  material 
allegations  set  forth  in  the  petition. 

The  essential  facts  in  this  controversy  and  the  ones  necessary 
for  the  proper  determination  of  the  issues  in  the  case  are  as 
follows: 

The  defendant,  Eva  L.  Penick,  executed  and  delivered  to  Em- 
less  L.  Penick,  her  husband,  for  the  consideration  of  $1  a  quit- 
claim deed  for  the  real  estate  in  question,  the  deed  bearing  date 
of  August  29,  1908,  and  was  delivered  to  the  grantee  by  the 
grantor  the  same  day.  On  the  18th  day  of  May,  1909,  the  plaint- 
iff commenced  a  suit  in  the  Common  Pleas  Court  of  Licking 
County,  Ohio,  asking  damages  against  the  defendant,  Eva  L. 
Penick,  for  alienating  from  her  the  affections  of  her  husband, 
J.  Ray  Penick.  The  cause  was  tried  and  a  verdict  of  the  jury 
in  the  sum  of  $1,200  was  returned  in  favor  of  the  plaintiff,  on 
April  19,  1912.  The  deed  in  question  was  left  for  record  on  the 
22d  day  of  April,  1912,  and  was  duly  recorded  in  the  record  of 
deeds  for  Licking  county,  Ohio,  on  the  23d  day  of  April,  1912, 
as  appears  in  Volume  219,  page  257,  of  the  deed  records  of  said 
county. 

The  petition  in  the  present  case  was  filed  August  4, 1913.  The 
cause  was  submitted  to  this  court  on  a  transcript  of  the  testi- 
mony taken  in  the  trial  of  the  case  in  the  common  pleas  court. 

We  are  of  the  opinion  that  there  are  but  two  questions  neces- 
sary to  be  considered  in  the  present  case,  and  upon  these  the 
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fights  of  the  parties  hereto  must  be  determined.  First :  Was  the 
plaintiff,  under  the  facts  in  this  case,  a  creditor  of  the  defendant, 
Eva  L.  Penick,  at  the  time  her  suit  for  damages  was  filed? 
Second :  Was  the  deed  in  question  from  Eva  L.  Penick  to  her 
husband,  Emless  L.  Penick,  voluntarily  made,  and  was  it  ex- 
ecuted without  consideration,  and  was  it  done  for  the  purpose  of 
defrauding  said  Dessa  P.  Penick,  a  creditor? 

Addressing  ourselves  to  the  first  question,  it  will  be  necessary 
to  determine  whether  or  not  Dessa  P.  Penick  was  a  creditor  of 
Eva  L.  Penick  as  contemplated  in  law  at  the  time  of  the  execution 
and  delivery  of  the  deed  in  question,  or  whether  she  was,  under 
the  facts  as  shown  by  the  evidence,  a  subsequent  creditor.  If 
she  was  a  creditor  at  the  time  of  the  execution  and  delivery  of 
the  deed  in  question,  then  she  is  entitled  to  prosecute  this  suit, 
but  if  she  became  a  creditor  thereafter  then  she  has  no  right 
in  law  to  prosecute  the  same. 

The  evidence  in  this  case  shows  that  the  deed  was  executed  on 
the  28th  day  of  August,  1908,  and  the  suit  for  damages  was  filed 
May  18,  1909.  A  mere  claim  for  damages  for  the  alienation  of 
affections  certainly  is  not  a  credit  until  it  is  reduced  to  judg- 
ment, and  Dessa  P.  Penick  in  her  suit  for  damages  against  Eva 
L.  Penick  is  not  a  creditor,  within  the  meaning  of  the  law  upon 
the  subject  of  conveyances  in  fraud  of  creditors,  until  her  re- 
puted claim  has  been  reduced  to  judgment.  The  mere  fact  that 
Dessa  P.  Penick  threatened  to  bring  suit  for  damages  against 
her  mother-in-law,  Eva  L.  Penick,  in  nowise  makes  her  a  creditor, 
because  the  suit  might  never  have  been  brought  and  judgment 
might  never  have  been  obtained.  Therefore,  in  the  instant  case, 
a  court  of  equity  would  not  be  justified  in  setting  aside  the  deed 
in  question,  even  though  the  deed  was  without  consideration,  in 
the  face  of  the  fact  that  the  plaintiff  was  a  subsequent  creditor. 
The  burden  in  this  case  was  upon  the  plaintiff  to  show  that  she 
was  a  creditor  of  Eva  L.  Penick,  at  the  time  of  the  execution  and 
delivery  of  the  deed  in  question,  and  that  the  real  estate  de- 
scribed in  the  deed  was  transferred  by  the  Tlefendant,  Eva  L. 
Penick,  with  intent  on  her  part  to  defraud  the  plaintiff.  We 
feel  that  our  theory  of  the  law  in  this  regard  is  well  estab- 
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lished  as  will  appear  in  the  cases  of  Evans  v.  Leuns,  30  O.  S., 
11 ;  White  V.  Gates,  42  0.  S.,  112. 

As  to  the  second  proposition,  it  will  be  conceded  that  fraud 
is  never  inferred,  but  must  be  alleged  and  proved  by  clear  and 
convincing  evidence.  The  instrument  sought  to  be  set  aside  in 
the  case  at  bar  is  a  deed,  which  the  evidence  clearly  and  con- 
clusively shows  was  properly  and  legally  executed  by  the  grantor 
and  delivered  to  the  grantee ;  and  a  court  of  equity  can  not  and 
will  not  set  it  aside  upon  the  ground  of  alleged  fraud  as  to  a 
creditor,  unless  the  claim  made  by  the  alleged  creditor  is  fully 
established  by  that  degree  of  proof  which  will  warrant  it  under 
the  peculiar  facts  and  circumstances  indicated  by  the  evidence 
submitted  in  the  case,  and  applying  thereto  the  well  established 
principles  of  law  applicable  to  the  same. 

We  feel  it  is  the  settled  policy  of  not  only  this,  but  other 
states,  as  indicated  by  repeated  decisions  of  our  courts  of  last 
resort,  that  deeds  executed  in  conformity  to  law  shall  not  be 
set  aside  except  upon  such  evidence  as  will  clearly  satisfy  the 
court  that  the  claim  of  fraud  has  been  fully  and  completely  es- 
tablished, the  mere  preponderance  of  the  evidence  not  being 
suflScient. 

Upon  the  whole  case  we  are  satisfied  that  the  plaintiff  has 
not  made  out  her  claim  by  such  clear  and  convincing  evidence 
as  will  entitle  her  to  the  relief  prayed  for  in  her  petition.  There- 
fore, the  petition  of  plaintiff  is  dismissed  at  her  costs.  Judg- 
ment and  decree  accordingly. 

Shields,  J.,  and  PovrELii,  J.,  concur. 
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WINDOW  WASHKR  FALLS  AND  IS  KILLED. 

Court  of  Appeals  for  Hamilton  County. 

Neavb  Building  Company  v.  William  A.  Roudbbush,  Adminis- 

TBATOB  OF   GlARBNCE  HeNSON. 

Decided,  July  14,  1916. 

Negligence — Upon  the  Part  of  an  Employer— In  InHating  that  the  De- 
cedent Employee  Perform  a  Dangerous  Task — Defendant  Ottilty  of 
Negligence  Per  8e — Where  Accident  Was  Due  to  Yiolation  of  a  Mu- 
nicipal Ordinance,  * 

1.  In  an  action  for  damages  on  account  of  wrongful  death,  the  trial 

court  is  warranted  in  charging  that  if  the  direct  and  proximate 
cause  of  the  injury  was  the  violation  of  a  valid  municipal  ordi- 
nance the  defendant  would  be  guilty  of  negligence  per  se, 

2.  A  reviewing  court  will  not  reverse  a  Judgment  finding  the  defendant 

liable  for  the  death  of  the  intestate,  where  there  was  evidence 
which  tended  to  show,  and  which  the  jury  evidently  accepted  as 
true,  that  the  intestate,  a  window  washer  in  an  office  building,  pro- 
tested against  washing  the  windows  while  there  was  snow  on  the 
sills,  but  was  told  by  the  superintendent  of  the  building  that  the 
windows  must  be  washed. 

C.  2>.  Robertson  and  B,  S.  Oppenheimer,  for  plaintiff  in  error. 
Louis  B.  Sawyer,  Wm.  A.  Roudebush  and  Oeorge  W.  Welch, 
contra. 

Jones  (E.  H.),  P.  J. 

This  is  a  proceeding  in  error  brought  to  reverse  the  judgment 
of  the  common  pleas  court.  It  is  the  second  time  the  case  has 
been  in  this  court.  It  was  originally  brought  for  damages  on 
account  of  the  death  of  Clarence  Henson,  who  was  a  window 
deaner,  and  who,  it  is  alleged,  met  his  death  on  January  6,  1911, 
by  falling  out  of  a  third-story  window  in  the  Neave  Building  in 
Cincinnati,  Ohio. 

The  petition  alleges  that  while  engaged  in  his  employment  as 
a  window  cleaner  he  fell  to  the  ground,  and  that  his  fall  was 
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due  to  the  negligence  of  the  Neave  Building  Company  in  three 
particulars:  first,  in  not  providing  some  suitable  safety  device, 
as  required  by  the  following  ordinance  of  the  city  of  Cincinnati : 

**In  every  fireproof  or  semi-fireproof  building  now  in  exist- 
ence or  hereafter  erected,  every  window  above  the  second  story 
thereof  shall  be  equipped  with  a  suitable  device  which  will  per- 
mit the  cleaning  of  the  exterior  of  such  windows  without  en- 
dangering life  and  limb.  Provided,  however,  that  such  device 
need  not  be  placed  on  any  window  that  can  be  easily  cleaned 
from  within." 

Second,  that  the  defendant  was  negligent  in  ordering  plaint- 
iff to  proceed  to  wash  the  windows,  after  he  had  complained  that 
there  was  snow  on  the  window  sills  which  made  it  dangerous 
for  him  to  do  so.  And,  third,  that  his  employer  did  not  provide 
sufficient  help  for  him,  so  as  to  give  him  sufficient  time  to  safely 
clean  his  windows. 

At  the  trial  now  under  review  the  chief  controversy  seems 
to  have  been  over  the  question  as  to  whether  or  not  the  ordinance 
above  quoted  had  been  complied  with.  In  this  connection  we 
may  say  that  we  think  that  there  was  no  .error  on  the  part  of 
the  trial  court  in  charging  that  the  violation  of  this  ordinance  on 
the  part  of  the  Neave  Building  Company  would  constitute  negli- 
gence per  se.  This  was  the  theory  upon  which  the  plaintiff 
evidently  relied,  and  which  the  trial  court  adopted.  If  the 
special  charge  which  the  court  gave  at  the  request  of  plaintiff, 
to  the  effect  that  the  violation  of  the  ordinance  was  negligence, 
was  in  itself  wrong,  then  of  course  the  whole  case  falls. 

After  careful  consideration  we  are  of  the  opinion  that  the 
charge  given  upon  this  point  was  in  accord  with  the  recent  deci- 
sion of  our  Supreme  Court  in  the  case  of  Schell  v.  Dubois, 
Admr,,  94  0.  S., ,  decided  March  3,  1916.  The  second  para- 
graph of  the  syllabus  of  the  case  just  referred  to  is  as  follows: 

'  ^  The  violation  of  a  municipal  ordinance  passed  in  the  proper 
exercise  of  the  police  power  in  the  interest  of  public  safety  and 
not  in  conflict  with  general  laws,  is  negligence  in  itself,  and 
where  such  act  of  negligence  by  a  defendant  is  the  direct  and 
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proximate  cause  of  an  injury  not  contributed  to  by  want  of  due 
care  on  the  part  of  the  injured  person,  the  defendant  is  liable. 


yy 


The  court  having  charged  upon  this  branch  of  the  case  cor- 
rectly as  we  think,  it  remained  for  the  jury  to  decide  whether 
or  not  the  ordinance  had  been  observed  by  the  employer  in  this 
particular  case.  And  this  question  in  turn  involved  other  ques- 
tions of  fact  the  determination  of  which  was  exclusively  within 
the  province  of  the  jury.  The  jury  having  returned  a  verdict 
in  favor  of  the  plaintiff,  it  necessarily  follows  that  they  found 
that  the  windows  in  the  Neave  Building  were  not  easily  cleaned 
from  within,  and  that  the  device  known  as  ** Exhibit  No.  3*'  in 
this  record  was  not  a  suitable  one. 

These,  together  with  the  question  of  proximate  cause,  were  the 
main  questions  of  fact  to  which  the  evidence  adduced  at  the  trial 
was  addressed.  The  general  verdict  of  the  jury  was,  as  we 
think,  reinforced  by  the  answers  to  certain  interrogatories  pro- 
pounded by  both  sides.  Upon  these  questions  it  can  not  be  said 
with  any  degree  of  sincerity  that  there  is  no  evidence  in  the 
record  to  support  the  verdict  of  the  jury. 
'  It  is  claimed  that  the  superintendent  of  the  Neave  Building 
asked  Mr.  Henson,  at  the  time  he  employed  him,  whether  or  not 
he  wanted  to  use  a  safety  belt,  or  the  safety  device  above  referred 
to,  and  that  Henson  replied  in  the  negative.  If,  however,  the 
ordinance  had  not  been  observed  by  providing  a  suitable  safety 
device,  the  answer  of  IVEr.  Henson  thus  given  would  in  no  wise 
excuse  the  violation  of  the  ordinance,  nor  would  it  change  the 
rule  as  announced  by  our  Supreme  Court,  that  its  violation  con- 
stituted negligence  per  se. 

The  evidence  of  the  superintendent  of  the  building,  found  on 
page  96  of  the  record,  shows  that  Henson,  when  he  fell,  was 
engaged  in  washing  the  window  in  Room  203  of  the  third  floor 
of  the  Neave  Building,  and  his  evidence  together  with  that  of 
Beimesch  supply  a  want  of  evidence  which  this  court  found  to 
exist  when  a  judgment  in  favor  of  the  administrator,  in  this 
case,  wJa3  some  time  ago  reversed. 
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There  is  evidence,  also,  to  show  that  Mjr.  Henson  complained 
that  the  snow  on  the  window  sills  at  that  time  made  it  danger- 
ous for  him  to  attempt  to  clean  the  windows  and  that  he  was 
told  by  the  superintendent  that  the  windows  had  to  be  cleaned 
anyway.  We  fail  to  find  anything  in  the  charge  of  the  court 
touching  upon  these  allegations  of  the  petition  or  the  evidence 
in  support  thereof.  There  was  no  complaint  from  either  side 
about  this  omission,  which  was  not  prejudicial  to  plaintiff  in 
error. 

It  having  been  proven  to  the  satisfaction  of  the  jury  that 
Henson  met  his  death  as  alleged  in  the  petition,  by  falling  out 
of  the  window  while  engaged  in  his  work,  we  are  of  the  opinion 
that  this  evidence  is  entitled  to  weight,  and  to  be  considered  as 
additional  support  for  the  verdict  of  the  jury  and  the  judgment 
rendered  thereon. 

There  is  a  conflict  in  the  evidence  with  reference  to  the  devices, 
Exhibits  Nos.  3,  3a  and  4,  which  were  shown  to  have  been  owned 
by  the  Neave  Building  Company  and  somewhere  in  the  building 
at  the  time  of  the  death  of  Henson,  although  not  in  use.  The 
jury  heard  and  passed  upon  this  evidence,  and,  from  their  ver- 
dict, must  have  found  that  the  platforms  were  not  suitable  de- 
vices, taking  into  consideration  the  building  upon  which  they 
were  to  be  used  and  the  manner  of  occupancy  thereof. 

Without  further  commenting  upon  the  evidence  in  this  case, 
it  is  suflScient  to  say  that  there  is  evidence  to  support  at  least 
two  of  the  grounds  of  negligence  set  up  in  the  petition,  viz.,  the 
violation  of  the  ordinance,  and  the  order  from  the  superinten- 
dent to  proceed  to  wash  the  windows  notwithstanding  the  com- 
plaint of  Henson  with  reference  to  snow  on  the  sills. 

We  find  no  errors  in  the  admission  or  rejection  of  evidence 
prejudicial  to  the  party  herein  complaining,  and  that  the  special 
charges  given,  taken  in  connection  with  the  general  charge, 
constitute  a  fair  and  substantially  correct  pronouncement  of  the 
law  applicable  to  the  issues  in  the  case. 

Finding  no  errors,  and  that  substantial  justice  has  been  done, 
the  judgment  will  be  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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r AILURK  IN  CHARGE  TO  JURY  TO  IMSTINCUISH 

DRrRNSES  MADE. 

Court  of  Appeals  for  Wayne  County. 

The  Klein  &  Hbffeilman  Co.  v.  Martha  Pbtebman  and 

T.  J.  Pbtebman. 

Decided,  September  Term,  1916. 

Want  of  ConHderation  and  Failure  of  Consideration  Distinguished — 
Error  in  Failing  to  Separate  Defenses  in  Charge  to  Juru — Res 
Adjudicata — Fraud, 

1.  Where  the  defenses  of  want  of  consideration  and  failure  of  con- 

sideration and  fraud  are  interposed,  failure  to  instruct  the  jury 
fully  as  to  each  of  these  defenses  and  the  burden  of  proof  with 
reference  to  each  constitutes  prejudicial  error. 

2.  The  judgment  in  an  equity  case,  in  which  the  issues  joined  were 

tried  on  their  merits  and  the  court  found  on  said  issues  for  the 
defendant  and  dismissed  the  petition,  is  a  complete  bar  and  proper 
defense  to  a  second  action  involving  the  same  issues. 

Rice  &  Souers  and  Weygcmdt  &  Ross,  for  plaintiff  in  error. 
Critchfield  &  Hay,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  in  which  it  is  sought  to  reverse 
the  judgment  of  the  Common  Pleas  Court  of  Wayne  County, 
Ohio. 

The  plaintiff  in  error  was  the  plaintiff  below  and  the  defend- 
ants in  error  were  the  defendants  below. 

The  basis  of  the  suit  below  was  to  recover  the  sum  of  $200 
as  evidenced  by  three  promissory  notes,  which  were  executed 
by  the  defendants  and  delivered  by  them  to  plaintiff  in  part 
payment  of  the  purchase  price  of  a  piano,  the  sum  of  $25  being 
paid  in  cash. 

The  notes  were  secured  by  chattel  mortgage  on  the  piano 
purchased  by  plaintiff  of  the  defendants. 
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The  petition  contained  a  second  cause  of  action  asking  for  a 
foreclosure  of  said  chattel  mortgage. 

The  defendants  in  their  answer  admitted  the  execution  and 
delivery  of  the  notes  and  chattel  mortgage,  the  cash  payment, 
and  by  way  of  defense  they  alleged  fraud  in  the. transaction  on 
the  part  of  plaintiff,  consisting  of  false  and  fraudulent  misrep- 
resentations concerning  the  quality  of  the  piano ;  and  for  further 
defenses  alleged  want  of  and  a  failure  of  consideration  for  said 
promissory  notes.  They  also  prayed  for  a  judgment  for  the 
$25  cash  paid. 

The  reply  filed  by  the  plaintiff  was  in  the  nature  of  a  general 
denial;  and  it  furthsr  set  forth  that  in  a  certain  suit  in  equity 
heretofore  filed  in  the  common  pleas  court  of  this  county  by 
the  defendants  herein  against  the  plaintiff,  that  upon  iasaes 
joined  a  final  hearing  was  had,  on  the  merits,  and  all  of  the 
matters  and  things  set  up  in  the  alleged  defenses  of  the  defend- 
ants in  the  case  at  bar  were  fully  heard  and  determined  by  the 
trial  court  in  favor  of  the  said  defendant  in  that  case,  being 
the  plaintiff  herein,  and  the  plaintiff  herein  pleads  same  as  a 
complete  bar  to  the  alleged  defenses  in  the  present  case. 

Upon  these  pleadings  and  the  evidence  the  case  was  submitted 
to  a  jury  in  the  court  below,  and  a  verdict  returned  in  favor  of 
the  defendants  in  the  sum  of  $25,  and  the  court  entered  a  judg- 
ment on  said  verdict. 

Plaintiff  in  error  seeks  a  reversal  of  this  judgment,  and  in 
oral  argument  relies  upon  two  grounds  of  allied  error,  to-wit: 

First.    That  the  court  erred  in  its  general  charge  to  the  jury. 

Second,  That  the  court  erred  in  excluding  the  evidence  of- 
fered by  plaintiff  in  support  of  its  plea  of  res  adjudicaia. 

Counsel  f  qj*  plaintiff  in  error,  in  support  of  their  first  ground 
of  alleged  error,  insist  that  the  trial  judge  misdirected  the  jury 
as  to  the  burden  of  proof  concerning  the  defenses  of  want  of 
consideration  and  failure  of  consideration,  and,  further,  that  the 
trial  court  did  not  separate  from  the  other  defenses  the  alleged 
defense  of  fraud,  etc. 

In  examining  the  charge  of  the  court  we  find  that  the  daim 
of  plaintiff  in  error,  in  this  particular,  is  well  founded. 
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Want  of  coiisideration,  in  law,  means  and  is  a  total  lack  of 
any  valid  consideration  for  the  contract,  and  therefore  the  al- 
leged contract  must  fall. 

Failure  of  consideration,  in  law,  is  just  what  the  plain  mean- 
ing of  the  words  convey,  that  is  to  say,  failure  of  consideration 
is  the  neglect,  refusal  and  failure  of  one  of  the  contracting 
parties  to  do,  perform  or  furnish,  after  making  and  entering 
into  the  contract,  the  consideration  in  substance  and  in  fact 
agreed  upon. 

This  being  an  affirmative  defense,  the  burden  of  establishing 
it  is  always  upon  the  one  who  asserts  it. 

But  it  is  otherwise  where  the  defense  is  want  of  consideration. 
When  want  of  consideration  is  set  up  as  a  defense,  in  the  answer, 
an  issue  of  fact  is  raised  upon  that  point,  on  which  the  plaintiff 
has  the  affirmative,  and,  the  presumption  being  prima  facie  only, 
and  not  conclusive,  the  burden  of  proof  rests  upon  the  plaintiff 
to  establish  this  fact  by  the  preponderance  of  all  the  evidence 
offered  on  the  question. 

From  our  examination  of  the  charge  we  think  the  trial  judge 
did  not  properly  charge  the  jury  upon  these  questions;  that  he 
wholly  failed  to  explain  to  the  jury  the  law  upon  whom  the 
burden  of  proof  rested  as  to  the  alleged  defenses  of  want  of  con- 
sideration and  failure  of  consideration;  and  we  further  find 
that  the  trial  judge  neglected  and  failed,  in  his  instructions  to 
the  jury,  to  distinguish  as  to  the  difference  between  the  defenses 
of  want  of  consideration  and  failure  of  consideration,  and  that 
he  wholly  and  entirely  neglected  and  failed  to  properly  charge 
the  jury  as  to  the  separate  defenses  of  want  of  consideration, 
failure  of  consideration,  and  fraud.  These  being  separate  and 
distinct  defenses  the  jury  should  have  been  fully  instructed 
concerning  the  law  as  to  each  and  all  of  them,  the  proof  required 
to  establish  each,  and  all  of  them,  and  upon  whom  the  burden  of 
proof  rested  to  establish  each  of  those  defenses. 

Coming  now  to  the  second  ground  of  alleged  error,  did  the 
court  err  in  excluding  the  evidence  offered  by  the  plaintiff  in 
support  of  its  plea  of  res  ad  judicata^  We  must  answer  this 
question  in  the  affirmative. 
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From  an  examination  of  the  record  of  the  equity  case,  which 
was  offered  in  evidence  by  the  plaintiff  in  the  instant  case  and 
excluded  by  the  court,  we  find  that  the  suit  was  brought  by  the 
present  defendants,  prior  to  the  commencement  of  the  case  at 
bar,  seeking  the  cancellation  of  the  same  notes  and  chattel 
mortgage  involved  in  this  case,  upon  the  alleged  ground  of 
fraud,  etc,  being  the  same  as  in  this  case;  also  it  was  sought  to 
recover  the  $25  cash  paid,  being  the  same  cash  payment  for  which 
judgment  was  entered  in  the  present  case.  The  equity  case  be- 
ing tried  on  its  merits  upon  the  issues  joined,  the  final  entry  in 
the  case  discloses  that  the  court  '^  found  the  issues  joined  in  favor 
of  the  defendant  (the  plaintiff  in  error),  and  dismissed  the  peti- 
tion with  costs." 

The  issues  in  the  equity  case  were  the  same  as  in  the  present 
case;  and  the  relief  sought  was  the  same,  which  included  the 
judgment  for  the  $25  cash  paid;  and  the  judgment  in  the  equity 
case  was  certainly  a  complete  bar  and  proper  defense  to  the  alle- 
gations in  the  answer  of  defendants  in  the  case  under  review. 

This  being  so,  the  court  below  committed  prejudicial  error 
in  excluding  the  record  and  final  judgment,  in  the  equity  case, 
from  being  submitted  as  evidence  in  the  trial  in  the  common 
pleas  court  in  the  case  at  bar. 

This  court  has  heretofore  passed  upon  this  question,  and  its 
views  may  be  found  in  the  reported  case  of  Feazel  v.  Feaeel, 
24  C.C.(N.S.),  page  357. 

We  also  feel  that  our  Supreme  Court  has  finally  settled  this 
question,  which  is  decided  in  the  case  of  Doyle  V.  West,  60  Ohio 
State,  page  443,  in  which  Judge  IVCnshall,  speaking  for  the 
court,  says: 

The  policy  of  the  law  is  against  the  relitigation  of  questions 
of  law  or  fact  once  heard  and  determined  between  the  same 
parties.  A  question  of  fact  once  so  determined  is  binding  on 
the  same  parties  in  all  subsequent  litigation.*' 

We,  therefore,  hold  there  is  prejudicial  error  in  the  record, 
as  against  the  rights  of  the  plaintiff  in  error,  as  hereinbefore  set 
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forth,  and,  therefore,  the  judgment  of  the  common  pleas  court 
must  be  reversed,  and  the  cause  remanded  to  the  coilrt  from 
whence  it  came  for  a  new  trial  or  such  other  proceedings  as  the 
law  requires.     Judgment  reversed. 

Shields,  J.,  and  Powell,  J.,  concur. 


TITLE  QUfltTKD  AGAINST  PURCHASEK  AT 

TAXSAL£. 

Court  of  Appeals  for  Wood  County. 
Ella  Simpson  Powers  v.  William  Henninq  et  al. 

Decided,  November  13,  1914. 

Tax  Deed — Rendered  Invalid  by  Indefinite  Description  of  the  Land  Bold 
— Recovery  by  Holder  of  Buch  Deed  for  Taxes  and  Penalties  Paid — 
Lrimited  by  the  Bix  Years  Btatutes  of  Limitations. 

1.  Title  may  be  quieted  against  the  holder  of  a  tax  deed  embodying  a  de- 

scription of  the  land  sold  which  is  so  indefinite  as  to  render  void  the 
proceedings  of  the  forfeited  land  sale  upon  which  the  deed  is  based. 

2.  The  amount  of  the  lien  which  may  be  asserted  by  the  holder  of  a  tax 

deed  so  declared  invalid  is  limited  to  money  advanced  for  taxes 
and  penalties  during  the  six  years  last  preceding. 

F.  H.  Reed  and  B.  F,  James,  for  plaintiffs. 
N.  B.  Harrington,  contra. 

Chittenden,  J. 

This  action  was  brought  by  the  plaintiff  to  obtain  a  decree 
quieting  the  title  to  certain  real  estate  described  in  the  petition. 
The  defendant,  William  Henning,  by  an  answer  and  cross-peti- 
tion, claims  to  be  the  owner  in  fee  simple  and  in  the  possession 
of  the  property  described  in  the  petition,  and  denies  that  the 
plaintiff  has  any  interest  in  said  property,  and  asks  that  his 
title  may  be  quieted  as  against  any  claim  of  the  plaintiff.    The 
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Vlefendant,  Amos  Powers,  alleges  that  on  or  about  the  9th  day 
of  December,  1895,  one  William  Hertzer  bought  the  premises 
described  in  the  petition  at  a  forfeited  land  sale  and  that  there- 
after he  paid  taxes  upon  the  property  at  the  times  and  in  the 
amounts  set  forth  in  his  answer  and  cross-petition,  and  he  claims 
that  the  amounts  so  paid  by  him,  together  with  interest  thereon, 
aggregated  the  sum  of  $157.44  on  the  15th  day  of  March,  1911. 
He  alleges  that  on  March  10th,  1911,  the  said  William  L.  Hertzer 
assigned  to  him  the  auditor's  certificate  of  tax  sale  and  all  the 
interest  that  the  said  Hertzer  had  in  the  premises  by  reason 
of  the  payment  of  taxes  as  alleged,  and  further  that  on  said 
March  10th,  1911,  Amos  Powers  obtained  a  deed  from  the  audi- 
tor of  Wood  county  for  the  above  described  premises,  which  deed 
was  thereafter  recorded  in  the  record  of  deeds  of  Wood  county; 
and  he  further  alleges  that  since  that  time  he  has  paid  certain 
taxes  upon  the  property  in  the  amounts  and  at  the  times  set 
forth  in  the  petition. 

The  defendant,  William  Henning,  by  his  answer  to  the  cross- 
petition  of  Amos  Powers,  sets  up  that  the  sale  of  said  premises 
at  forfeited  land  sale  was  invalid,  and  that  it  had  theretofore 
been  so  held  and  adjudicated  in  this  action,  and  he  further  al- 
leges that  the  defendant,  Amos  Powers,  has  no  lien  upon  said 
land  for  any  taxes  paid  thereon  prior  to  a  period  of  six  years 
preceding  the  filing  of  the  cross-petition  of  the  said  Amos  Pow- 
ers ;  and  he  alleges  that  any  action  brought  to  recover  taxes  paid 
prior  to  six  years  before  the  filing  of  the  cross-petition  ia  barred 
by  the  statute  of  limitations. 

It  is  further  alleged  that  the  deed  executed  by  the  auditor  is 
wholly  invalid  because  of  defective  description  and  that  the  pro- 
ceedings relating  to  the  sale  of  the  premises  are  wholly  invalid 
for  a  like  reason. 

Upon  trial  of  the  case  the  only  issue  presented  was  as  to  the 
validity  of  the  auditor's  deed  and  the  sale  of  the  property  upon 
which  the  deed  was  based,  and  as  to  whether  or  not,  if  the  deed 
was  invalid,  the  defendant,  Amos  Powers,  had  a  lien  upon  the 
property  for  the  full  amount  of  the  taxes  paid  by  him  unaf- 
fected by  the  statute  of  limitations. 


COURT  OF  APPEALS.  289 


1»16.]  Wood  County. 


The  description  recited  in  the  deed  is  as  follows:  "Henning, 
Waiiam.  R.  10,  T  3.  S  15  NW  cor  E.NE  less  Town  Lots  8.18 
acres."  And  in  addition  the  deed  sets  forth  that  the  property 
is  situated  in  Henry  township,  Wood  county. 

This  description  is  so  indefinite  as  to  invalidate  the  deed.  We 
need  only  cite  the  case  of  E^imphries  v.  Hoffman,  33  0.  S.,  395, 
and  the  cases  cited  by  the  court  in  the  opinion  on  pages  400  and 
401.  It  appears  that  the  same  description  was  used  in  all  the 
proceedings  pertaining  to  the  sale  of  the  property,  and  we  hold 
that  the  sale  was  likewise  invalid  because  of  the  indefiniteness 
of  the  description  of  the  property. 

It  therefore  remains  to  inquire  as  to  the  extent  of  the  lien  of 
the  defendant,  Amos  Powers,  for  the  amount  paid  by  him  for  the 
tax  title  and  subsequent  taxes  paid  thereon. 

Section  5766,  General  Code,  provides  that  the  purchaser  of 
lands  at  a  forfeited  land  sale  shall  be  held  in  all  courts  to  be  the 
assignee  of  the  state  of  Ohio,  and  that  the  amount  of  taxes  and 
penalties  charged  on  the  land  at  the  time  of  the  sale,  together 
with  all  legal  taxes  afterwards  paid  thereon  Ijy  the  purchaser, 
shall  be  a  lien  on  the  land  and  may  be  enforced  as  any  other 
lien.  By  this  section  of  the  statutes  the  Legislature  has  under- 
taken to  transfer  to  the  purchaser  of  lands  at  a  forfeited  land 
sale  the  lien  of  the  state  thereon.  Th^  statute  of  limitations  does 
not  run  against  the  state,  but  exemption  from  the  operation 
of  the  statute  is  a  privilege  of  sovereignty,  and  this  privilege 
can  only  be  asserted  by  or  on  behalf  of  the  sovereign.  Hartman 
V.  Hunter,  56  O.  S.,  175. 

In  the  case  just  cited  it  was  held  that  a  civil  action  brought 
by  the  treasurer  of  a  county  to  enforce  assessments  for  the  con- 
struction of  township  ditches  is  barred  in  six  years  after  the 
cause  of  action  arises. 

It  has  been  h^ld  by  the  Circuit  Court  of  Hamilton  County  in 
the  case  of  WUtsie  v.  McClymon  et  al,  11  C.C.(N.S.),  509,  that 
a  plea  of  the  statute  of  limitations  is  a  good  defense  against 
an  action  to  subject  lands  to  the  satisfaction  of  a  lien  for  money 
paid  for  such  lands  at  a  tax  sale  which  proved  invalid. 
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In  that  case  it  was  held  that  Section  11222,  General  Code, 
which  provides  that  an  action  upon  a  liability  created  by  a 
statute,  other  than  a  forfeiture  or  a  penalty,  shall  be  brought 
within  six  years  after  the  cause  of  action  accrued  thereon,  gov- 
erned an  action  to  subject  lands  to  the  satisfaction  of  a  lien 
for  money  paid  for  the  same  at  a  tax  sale. 

It  is  entirely  clear  that  the  only  right  the  defendant  Powers 
has  in  this  respect  is  conferred  upon  him  by  Section  5766,  Gen- 
eral Code,  and  that  his  claim  is,  therefore,  one  based  upon  a 
liability  created  by  statute,  and  the  six  years'  limitation  above 
cited  applies. 

A  decree  may  be  drawn  quieting  the  title  of  the  defendant 
William  Henning,  against  the  plaintiff  and  against  any  claim  of 
the  defendant  Powers  by  virtue  of  the  tax  title  evidenced  by  the 
auditor's  deed,  and  providing  that  the  defendant  Powers  shall 
have  a  lien  upon  the  property  for  taxes  within  six  years  prior 
to  the  time  of  the  j&ling  of  his  cross-petition,  together  with  inter- 
est thereon. 

The  plaintiff  is  required  to  pay  the  costs  made  by  her,  the 
balance  of  the  costs  to  be  paid  by  the  defendant  Henning. 

Richards,  J.,  and  Kinkadb,  J.,  concur. 
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APPCNDiaTIS  AS  THE  RESULTlOF  A  FALL. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Traction  Company  v.  Wiluam  Frank, 

A  Minor. 

Decided,  June  21,  1915. 

Charge  of  Court — Modicum  of  Evidence  Supporting  Allegations  as  to 
Nature  of  Injuries — Claim  that  Appendicitis  Developed  as  One  of 
the  Results  of  a  Fall, 

1.  It  is  not  error  to  refuse  to  charge  the  jury  that  there  is  no  eridence, 

which  they  could  consider  supporting  the  claim  of  the  plaintiff  that 
the  attack  of  appendicitis  from  which  he  suffered  was  due  to  his  be- 
ing thrown  upon  the  street  by  the  premature  starting  of  the  car 
from  which  he  was  alighting,  where  a  modicum  of  evidence  has 
been  offered  to  support  this  claim  of  plaintiff. 

2.  The  injuries  sustained  by  plaintiff  in  the  instant  case  warranted  the 

jury  in  returning  a  verdict  in  his  favor  for  $1,200,  without  regard 
to  his  claim  that  an  attack  of  appendicitis  was  one  of  the  results  of 
the  fall. 

Joseph  Wilby  and  James  G.  Stewart,  for  plaintiff  in  error. 
Galvin  &  Bauer,  contra. 

OOBMAN,    J. 

William  Prank,  a  minor  about  seventeen  years  of  age,  brought 
an  action  through  his  father,  as  next  friend,  in  the  Common 
Pleas  Court  of  Hamilton  County,  to  recover  damages  from  the 
plaintiff  in  error  for  injuries  which  he  claimed  to  have  sustained 
about  December  7,  1909,  as  he  was  alighting  from  a  street  car 
on  Harrison  avenue  near  McLean  avenue.  He  avers  in  his 
petition  that  the  car  had  come  to  a  stop  at  a  point  about  a  hun- 
dred feet  west  of  Spring  Grove  avenue  on  McLean  avenue,  and 
that  there  was  a  cross-over  at  this  point  where  the  east  bound 
car  running  on  the  south  track  on  Harrison  avenue  was 
to  cross  over  to  the  north  or  west  bound  track  on  Harrison  ave- 
nue because  of  some  street  repairs  that  were  being  made  on 
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McLean  avenue.  He  claims  that  as  he  was  alighting  from  the 
car  after  it  had  stopped,  and  before  he  had  an  opportunity  to 
do  so  in  safety,  the  conductor  gave  the  signal  to  the  motorman  to 
start  the  car,  the  car  started  with  a  sudden  jerk  and 
threw  him  to  the  ground ;  that  he  was  rendered  sick  and  dizzy 
and  nervous  and  continued  to  be  in  that  condition  for  a  long 
time. 

The  evidence  tends  to  show  that  the  car  upon  which  the  boy 
was  a  passenger  stopped  at  a  point  about  100  or  150  feet  west  of 
the  intersection  of  Harrison  and  Spring  Orove  avenues,  as 
claimed  in  the  petition ;  that  eight  or  ten  persons  alighted  from 
the  car  and  the  boy  was  the  last  one,  and  while  he  was  alighting 
from  the  car  before  he  had  an  opportunity  to  do  so  in  safety  he 
was  thrown  to  the  ground  and  was  injured.  He  claims  that 
as  a  result  of  these  injuries  appendicitis  developed,  and  about 
four  months  from  the  date  of  the  injuries  an  operation  was  per- 
formed by  Dr.  Paul  to  remove  te  appendix,  which  operation  was 
successful. 

The  jury  returned  a  verdict  for  $1,200  in  favor  of  plaintiff, 
and  error  is  now  prosecuted  to  reverse  that  judgment. 

There  are  but  two  grounds  of  error  presented  in  argument 
of  counsel  for  plaintiff  in  error  and  in  their  brief.  It  is  claimed, 
first,  that  the  court  erred  in  its  general  charge  to  the  jury  on 
the  question  of  the  duty  of  the  plaintiff  in  error  with  reference 
to  the  starting  of  the  car.  The  court  in  substance  chained  the 
jury  that  if  the  car  upon  which  William  Frank  was  a  passenger 
had  stopped  at  the  place  alleged  in  the  petition,  and  he  was 
attempting  to  alight  from  the  car  and  while  in  the  act  of  alight- 
ing the  agent  of  the  defendant  in  charge  of  the  car  suddenly 
put  it  in  motion  without  giving  him  sufficient  time  to  alight, 
and  that  by  reason  of  said  starting  of  the  car  the  plaintiff  was 
caused  the  injury  as  alleged,  then  the  defendant  was  guilty  of 
negligence. 

We  think  this  charge  is  substantially  correct,  and  follows  the 
rule  laid  by  the  Supreme  Court  in  the  case  of  Ashtabula  Rapid 
Transit  Co,  v.  Holmes,  67  0.  S.,  153.  The  first  paragraph  of  the 
syllabus  in  that  case  is  as  follows: 
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*'If  a  street  ear  comes  to  a  full  stop  for  any  purpose  and  a 
passenger  is  in  the  act  of  alighting,  it  is  negligence  for  the  con- 
ductor to  start  the  car  before  such  passenger  has  had  a 'reason- 
able opportunity  to  get  off  safely." 

The  same  language  employed  in  this  paragraph  of  the  syllabus 
is  used  by  Judge  Davis  in  the  opinion  of  the  court  on  page  155. 

The  evidence  in  this  case  shows  that  several  passengers  got 
oflf  at  this  point,  and  the  boy,  William  Frank,  testified  that  the 
car  was  accustomed  to  stop  at  this  place  while  the  cross-over 
was  in  the  street  and  the  repairs  were  being  made,  and 
that  the  passengers  usually  got  oflf  at  the  point  where  he  under- 
took to  alight  on  this  morning,  during  the  time  the  repairs  were 
being  made  on  this  street.  The  boy  came  in  on  the  Westwood 
cars  every  day  to  attend  Hughes  high  school. 

We  think  that  the  allegations  as  to  the  stopping  of  the  car  and 
the  starting  of  the  same,  and  the  accident  to  the  boy,  were  amply 
sustained  by  the  proof,  and  that  the  court  did  not  err  in  the 
general  charge  in  the  particular  complained  of  by  plaintiff  in 
error. 

The  second  ground  of  error  urged  by  plaintiff  in  error  is  the 
refusal  of  the  court  to  give  a  special  charge  requested  by  coun- 
sel for  the  traction  company  before  the  argument,  as  follows : 

**I  charge  you  that  there  is  no  evidence  in  this  case  which 
you  are  entitled  to  consider,  that  the  appendicitis  of  the  plaint- 
iff, for  which  he  was  operated  on  in  April,  1910,  was  caused  by 
or  in  any  way  connected  with  a  fall  of  the  plaintiff,  if  any,  from 
the  ,car  of  the  defendant,  in  December,  1909,  as  testified  to  by 
the  plaintiff;  and  the  defendant  is  not  responsible  for  such  ap- 
pendicitis of  the  plaintiff." 

Counsel  for  plaintiff  in  error  excepted  to  the  refusal  of  the 
court  to  give  this  charge. 

Upon  an  examination  of  the  record  we  are  satisfied  that 
there  is  evidence  from  which  the  jury  could  infer  that  the  appen- 
dicitis of  the  boy,  William  Frank,  resulted  from  the  injury  sus- 
tained at  the  time  he  was  thrown  from  the  car  in  December, 
1909.    The  boy  testified  that  the  same  day  and  generally,  almost 
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every  day  after  he  was  hurt  as  the  result  of  this  fall,  up  to  the 
time  when  his  appendix  was  removed,  in  April,  1910,  he  suf- 
fered great  and  excruciating  pain  in  his  stomach  and  the  lower 
part  of  his  abdomen  and  in  his  right  side.  His  father  and 
mother  testified  that  he  continually  complained  of  the  pain  in 
the  lower  part  of  his  body  about  the  abdomen.  Dr.  Paul  re- 
moved the  appendix  in  April,  1910,  about  four  months  after 
the  boy  was  injured.  He  said  he  saw  no  evidence  of  the  appen- 
dix having  been  affected  as  a  result  of  a  traumatic  injury  and 
that  there  was  no  scar  on  the  appendix,  and  in  his  opinion  ap- 
pendicitis did  not  result  from  the  traumatic  injury.  Upon  cross- 
examination  he  did  say  that  appendicitis  could  result  from  a 
blow  or  injury  about  the  region  of  the  appendix  on  the  right 
side  of  the  abdomen.  Dr.  ]\Iusekamp,  who  attended  the  boy, 
testified  that  appendicitis  could  and  did  frequently  result  from 
an  injury  or  a  blow  or  a  fall.  Dr.  Webb,  who  made  an  exaiuina- 
tion  of  the  boy  after  the  operation,  testified  that  he  had  never 
heard  of  a  case  of  appendicitis  resulting  from  a  blow  or  an 
injury.  Dr.  Paul  testified  that  manifestations  of  appendicitis 
frequently  occurred  in  persons,  continuing  over  a  period  of  a 
year  or  two  years,  or  longer,  and  that  treatment  for  these  mani- 
festations consisted  of  applications  of  ice  on  the  parts  of  the 
body  adjacent  to  the  appendix,  and  that  frequently  it  was 
necessary  to  perform  the  operation  of  removing  the  appendix. 

We  think  that  the  court  would  not  have  been  warranted  in 
charging  the  jury  that  there  was  no  evidence  from  which  they 
could  infer  that  appendicitis  in  this  boy  resulted  from  this  in- 
jury, and  that  it  would  have  been  error  for  the  court  to  have 
given  such  a  charge. 

While  it  is  the  duty  of  the  court  to  inform  the  jury,  if  re- 
quested, when  there  is  no  evidence  of  a  material  fact,  neverthe- 
less, the  slightest  evidence  from  which  the  jury  may  properly 
infer  the  fact  is  enough  to  preclude  such  an  instruction.  Bond 
V.  Warren,  41  N.  C,  392;  Kansas  City,  M.  &  B.  R,  R.  Co.  v. 
Burton,  97  Ala.,  240,  Syl.  10 ;  Central  R.  R.  v.  State,  82  Md., 
647 ;  Pomeroy  v.  7?.  iX^  M.  B.  R.  Co.,  172  Miass.,  92 ;  Warren  v. 
Halley,  107  Mich.,  120. 
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In  Bisewski  V.  Booth,  100  Wis.,  383,  a  charge  similar  to  the 
one  requested  in  this  ease  was  given,  and  the  Supreme  Court  of 
Wisconsin  held  that  it  was  error  to  give  such  a  charge. 

In  the  case  of  Sullivan  v.  Boston  Elevated  By.,  185  Ma^., 
602,  the  plaintiff,  Sullivan,  recovered  for  injuries  sustained 
by  him  while  driving  a  wagon,  from  the  seat  of  whfch  he  was 
thrown  by  a  collision  with  a  car  of  the  elevated  railway  com- 
pany. He  testified  that  before  the  accident  his  health  was 
good,  and  he  claimed  that  as  a  result  of  his  injuries  appendicitis 
followed.  There  was  the  evidence  of  an  expert  surgeon  who 
t^tified  that  such  a  fall  could  be  an  adequate  cause  of  appen- 
dicitis.   The  trial  court  was  asked  to  charge  the  jury  as  follows : 

*'If  the  jury  find  that  the  plaintiflE  Sullivan  is  entitled  to 
recover  damages,  the  jury  are  instructed  that  there  is  no  sufS- 
eient  evidence  that  the  appendicitis  from  which  the  plaintiflE 
suffered  at  a  time  subsequent  to  the  accident  was  a  result  of  the 
accident  or  that  the  accident  in  any  way  contributed  to  the 
existence  of  that  disease  or  in  any  way  affected  it.  If  the  jury 
find  that  the  plaintiflE  Sullivan  is  entitled  to  recover  they  are 
instructed  to  disregard,  in  the  assessment  of  damages,  all  the 
evidence  introduced  in  the  case  in  regard  to  appendicitis  or  the 
operation  for  appendicitis.*' 

The  trial  court  refused  to  give  this  charge,  and  it  was  alleged 
that  this  refusal  was  error.  The  Supreme  Court  held  that  it 
was  not  error  to  thus  refuse  it,  and  on  page  606  the  court  says: 

**Dr.  Bottomley's  testimony  warranted  the  jury  in  finding 
that  the  inflammation  of  the  appendix  was  caused  by  the  colli- 
sion. He  properly  was  found  qualified  to  testify  as  an  expert 
and  testified  'that  such  a  fall  as  Sullivan  testified  to  receiving 
could  be  an  adequate  cause  of  the  appendicitis.'  That  was  suflft- 
cient,  taken  in  connection  with  the  plaintiflE 's  testimony  that  his 
health  was  good  before  the  accident."  Citing  the  cases  of  Mc- 
Oarrahan  v.  New  York,  New  Haven  &  Hartford  Railroad,  171 
Mass.,  211 ;  Houston  v.  Traphagen,  18  Vroom,  23. 

In  the  case  at  bar,  the  boy,  his  father  and  his  mother  testified 
that  he  had  had  perfect  health  prior  to  his  injuries,  that  he  had 
never  had  a  physician  or  the  services  of  a  physician,  and  that 
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after  the  accident  he  lost  weight,  was  nervous^  complained  of 
pains,  and  was  obliged  to  be  removed  from  school  and  conld  not 
finish  his  education  in  the  high  school.  There  was  evidence 
tending  to  show  that  he  was  permanently  injured. 

We  are  not  prepared  to  say  that  the  evidence  before  the  jury 
was  not  of  such  a  character  as  to  warrant  the  jury  in  inferring 
that  the  cause  of  the  appendicitis  was  the  injury  sustained  by 
this  boy  when  he  was  thrown  from  the  car.  Notwithstanding  the 
fact  that  Dr.  Paul  testified  that  in  his  opinion  this  was  not  the 
cause  of  the  appendicitis,  it  was  proper  to  submit  the  question 
to  the  jury  for  their  determination,  and  this  was  especially  true 
in  view  of  the  fact  that  the  motlier  of  the  boy  testified  that  Dr. 
Paul  had  told  her  after  the  operation  was  performed  that  the 
appendicitis  was  the  result  of  a  bruise  on  the  appendix.  It  is 
true  that  Dr.  Paul  denied  that  he  had  made  such  a  statement^ 
but  this  evidence  was  all  proper  to  go  to  the  jury  to  enable  them 
to  determine  whether  or  not  appendicitis  was  one  of  the  results 
of  the  injury  sustained  by  the  boy. 

The  court  in  his  charge  to  the  jury  did  not  allude  to  the  ques- 
tion of  appendicitis,  but  made  a  proper  charge  to  the  effect  that 
if  plaintiff  was  entitled  to  recover  the  jury  was  to  take  into 
consideration,  in  determining  the  amount  of  damages,  the  pain 
and  suffering  he  had  endured  as  the  natural  and  probable  con- 
sequences of  the  injury,  the  impariment  of  his  health,  and  the 
question  of  whether  or  not  he  would  be  permanently  injured 
after  he  attained  his  majority,  twenty-one  years.  We  think  the 
charge  was  as  full  and  fair  as  could  have  been  asked  by  the 
plaintiff  in  error.  It  was  certainly  proper  to  allow  evidence  to 
be  admitted  as  to  the  nature  of  the  boy's  injuries,  the  complaints 
he  had  made,  the  location  and  character  of  the  pains  he  had  en- 
dured, and  the  fact  that  an  operation  had  been  performed  for 
appendicitis.  We  think  there  was  a  scintilla  of  evidence  in  the 
case  from  which  the  jury  might  reasonably  infer  that  appendi- 
citis was  one  of  the  consequences  resulting  from  this  injury, 
and  if  that  be  true  it  would  have  been  manifest  error  for  the 
court  to  have  given  the  special  charge  requested  by  the  defend- 
ant below. 
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The  amount  of  the  verdict,  $1,200,  would  not  be  excessive, 
even  if  the  question  of  appendicitis  were  not  in  the  case  at  all. 
The  boy  suffered  pain  for  four  months  before  the  operation  was 
performed,  and  thereafter  continued  to  be  nervous  and  to  suffer 
pain  and  loss  of  sleep. 

Upon  a  review  of  the  whole  case  we  think  that  the  verdict  and 
judgment  in  this  case  represent  substantial  justice  and  that  no 
reasonable  grounds  exist  for  complaining  of  either  the  verdict  or 
the  judgment.    The  judgment,  therefore,  will  be  affirmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


AS  TO  THE  TAKING  OF  TESTIMONY  AT  THE 
EXPENSE  OF  THE  STATE. 

Court  of  Appeals  for  Wood  County. 

Chables  Neiswendeb  v.  State  of  Ohio. 

Decided,  May  1,  1916. 

Criminal  Law — Application  to  Take  Testimony  in  the  Philippines — 
Overruled  Because  of  the  Heavy  Expense  Involved — Comments  of 
Counsel  During  Trial  Not  Properly  a  Part  of  the  Record 

In  the  absence  of  a  satisfactory  showing  as  to  the  materiality  of  the 
testimony  desired  for  use  in  a  criminal  case,  It  is  not  error  to 
overrule  an  application  for  an  order  to  take  testimony  in  a  distant 
country,  where  the  expense  to  the  state  if  the  order  were  granted 
would  amount  to  as  much  as  two  thousand  dollars. 

iB.  F,  James  and  E,  D.  Bloom,  for  plaintiff  in  error. 
E.  K.  Solether,  Prosecuting  Attorney,  and  C.  8.  Hatfield, 
contra. 

BlCHABDS^  J. 

The  plaintiff  in  error  is  under  indictment  for  murder.  The 
state  made  proper  application  ta  the  court  of  common  pleas  for 
taking  the  testimony  of  one  Richard  Smith  in  the  Philippine 
Islands.    Thereafter  counsel  for  the  state,  having  determined  to 
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dispense  with  his  testimony,  applied  to  the  court  for  an  order 
setting  aside  the  former  order  for  the  taking  of  such  testimony, 
and  the  former  order  was  thereupon  set  aside  by  the  court 
against  the  objection  and  exception  of  the  defendant  below. 
After  this  latter  order  the  defendant  below  applied  to  the  court 
for  an  order  to  take  testimony  of  certain  other  witnesses  in  the 
Philippine  Islands.  The  court  after  hearing  evidence  and  state- 
ments of  counsel  on  both  sides,  overruled  the  application,  and 
this  proceeding  in  error  is  prosecuted  to  obtain  a  reversal  of 
the  order  so  made. 

The  bill  of  exceptions  does  not  disclose  what  the  evidence  was 
that  was  desired  to  be  taken,  nor  that  the  same  was  material 
It  is  apparent  from  the  bill  of  exceptions  and  from  the  state- 
ments of  counsel  that  it  would  involve  an  expense  to  the  state 
of  $2,000  or  more  to  provide  for  the  presence  of  the  defendant 
below  and  his  counsel  and  counsel  for  the  state  in  the  Philippine 
Islands  at  the  taking  of  the  testimony.  It  can  not  be  possible 
that  either  side  to  a  criminal  case  has  the  right  to  an  order  of 
court  to  take  testimony,  at  the  expense  of  the  state  in  distant 
parts  of  the  country,  without  a  satisfactory  showing  to  the 
court  of  the  materiality  of  the  testimony.  If  the  law  were  other- 
wise,*the  state  would  be  subjected  in  many  cases  to  costs  so  great 
that  it  would  prohibit  the  prosecution  of  crime. 

We  are  not  saying  that  there  is  any  attempt  in  this  case  to 
do  that,  but  the  construction  contended  for  by  counsel  for  the 
defendant  below  would  enable  the  defense,  for  instance,  to  ob- 
tain a  commission  for  the  taking  of  testimony  in  one  part  of 
the  world,  and  then  about  the  time  that  was  returned,  another 
commission  for  the  taking  of  testimony  in  another  distant  part 
of  the  world,  and  that  without  any  showing  as  to  the  materiality 
of  the  testimony. 

It  can  not  be  that  the  constitutional  convention  put  into  the 
Constitution  a  provision  justifying  that  sort  of  an  interpreta- 
tion, and  so  we  are  all  agreed  in  this  case  that  the  trial  court 
committed  no  error  in  declining  to  provide  for  the  taking  of  this 
testimony,  at  the  expense  of  the  state,  and  in  declining  to  pro- 
vide for  the  transportation  of  the  defendant  and  his  counsel 
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to  the  Philippine  Islands.  Neither  did  the  trial  judge  commit 
an  error  in  setting  aside  the  order  theretofore  granted  on  the 
application  of  the  state. 

Now  with  regard  to  the  taking  of  the  comments  of  counsel  and 
transcribing  the  same  in  the  bill  of  exceptions^  we  never  have 
known  of  a  case  where  the  statements  of  counsel  have  been  re- 
quired by  the  court  to  be  taken,  except  in  the  trial  of  a  jury 
case  where  it  it  is  claimed  that  the  argument  of  counsel  tres- 
passes upon  the  rules  of  propriety.  Of  course,  where  it  is 
claimed  counsel  are  guilty  of  misconduct,  the  court  should,  on 
application,  require  the  remarks  to  be  taken,  but  in  the  ab- 
sence of  such  claim,  we  are  not  aware  of  any  case  where  the 
statements  or  arguments  or  claims  of  counsel  have  been  taken. 
If  that  were  to  be  done  and  the  same  embodied  in  the  bill  of  ex- 
ceptions, it  would  multiply  the  expense  of  litigation  tremen- 
dously. It  would  multiply  the  work  of  the  courts  and  require 
additional  courts  to  transact  the  business.  Bills  of  exceptions 
as  now  taken  are  so  voluminous  that  the  work  of  reading  the 
testimony  is  sometimes  a  herculean  task.  For  the  reasons  given, 
we  are  unanimously  of  the  opinion  that  the  judgment  declining 
to  provide  for  the  taking  of  this  testimony  at  the  expense  of 
the  state,  should  be  affirmed. 

Chittenden,  J.,  and  Kinkadb,  J.,  concur. 
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WRONGFUL  DEATH  OF  PASSCNCEiC  IN  AN  ELEVATOR. 

Court  of  Appeals  for  Hamilton  County. 

The  Ohio  Traction  Company  v.  Alice  Flynn,  Admenistratbiz 

OP  Michael  Flynn.* 

.     Decided,  February  28,  1916. 

Negligence — Degree  of  Care  Required  of  the  Operator  of  an  Elevator — 
Passenger  Must  be  Given  Time  to  Secure  His  Balance  Before  Ma- 
chine is  Started — Judgment  of  $7,000  for  Death  of  a  Young  Man, 

1.  The  highest  degree  of  care  consistent  with  its  practical  use  is  re- 

quired in  the  operation  of  a  passenger  elevator,  and  this  requires 
that  a  passenger  shall  be  given  time  to  secure  his  balance  after 
entering  before  the  elevator  is  started. 

2.  In  view  of  the  fact  that  the  Legislature  has  removed  the  tonaer 

limitation  on  the  amount  which  may  be  recovered  for  wrongful 
death,  an  award  of  $7,000  can  not  be  regarded  as  excessive  for 
the  death  of  a  vigorous  man,  twenty-six  years  of  age,  industrious, 
temperate  and  thrifty,  who  had  contributed  toward  the  support  of 
his  next  of  kin  and  who  left  surviving  him  a  father  and  mother 
and  ten  brothers  and  sisters. 

Robertson  &  Buchwalter  and  Harry  Neal  Smith,  for  plaintiff 
in  error. 
Pogue,  Hoffheimer  &  Pogue  and  Joseph  L,  Meyer,  contra. 

Gorman,  J. 

We  are  asked  to  reverse  a  judgment  of  the  common  pleas 
court  in  favor  of  defendant  in  error  awarding  her,  as  adminis- 
tratrix of  the  estate  of  Michael  Flynn,  deceased,  $7,000  on  ac- 
count of  the  alleged  wrongful  death  of  said  Flynn  by  reason  of 
the  alleged  negligence  of  the  plaintiff  in  error. 

The  plaintiff's  petition  below  alleged  that  Flynn  was  unmar- 
ried, twenty-six  years  of  age,  and  employed  by  the  Cincinnati 
Traction   Company  as  a  motorman;   that  on  the  day  of  his 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
overruled  by  the  Supreme  Court,  October  10,  1916. 
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death  he  had  occasion  to  go  to  the  ofSces  of  his  employer  in 
the  Traction  Building  at  Fifth  and  Walnut  streets,  in  Cincin- 
nati, and  in  so  doing  was  obliged  to  use  one  of  the  elevators  in 
said  biplding ;  that  after  he  entered  the  cab  of  said  elevator  the 
operator  thereof,  an  employee  of  defendant,  suddenly  and  negli- 
gently started  the  same  before  Flynn  had  reached  a  position  of 
safety  in  said  cab  and  before  he  had  secured  a  firm  footing,  as 
a  result  of  which  Flynn  was  thrown  forward  against  the  perma- 
nent iron  work  enclosing  the  elevator  shaft  and  killed.  The  peti- 
tion further  alleged  that  the  defendant  had  negligently  failed 
to  properly  guard  the  interior  of  said  cab  so  that  when  the  de- 
cedent was  thrown  forward  against  the  iron  work  he  was  dragged 
between  the  iron  work  and  the  cab.  The  petition  set  out  as 
a  third  ground  of  negligence  that  the  operator  of  the  cab  failed 
to  stop  the  cab  immediately  after  throwing  Flynn  as  aforesaid; 
and  as  a  fourth  ground  of  negligence  it  was  averred  that  the  de- 
fendant employed  an  incompetent  and  unskilled  operator  of 
said  cab. 

On  the  trial  of  the  cause  the  plaintiflE  abandoned  the  second 
claim  of  negligence  to  the  effect  that  defendant  failed  to  prop- 
erly guard  the  interior  of  the  cab. 

It  is  claimed,  first,  that  the  verdict  and  judgment  are  not 
supported  by  any  evidence.  On  the  question  of  the  sudden  and 
negligent  starting  of  the  elevator  upward  before  Flynn  had  put 
himself  in  a  position  of  safety  in  the  cab  and  before  he  had  an 
opportunity  to  obtain  his  balance  upon  entering  the  cab,  we  are 
of  the  opinion  that  there  is  suflScient  evidence  to  support  plaint- 
iff's claim  of  negligence.  This  question  was  submitted  to  the 
jury  under  proper  instructions,  and  it  was  a  question  of  fact  to 
be  determined  by  the  jury  whether  or  not  the  operator  of  the 
elevator  had  been  guilty  of  negligence,  which  proximately  caused 
the  death  of  the  decedent,  in  suddenly  starting  the  elevator  be- 
fore Flynn  had  adjusted  himself  and  obtained  his  balance  in  the 
cab. 

In  the  case  of  Mitchell  v.  Marker,  decided  by  the  United  States 
Court  of  Appeals  for  this  district,  62  Fed.,  139,  the  fourth  para- 
graph of  the  syllabus  is  as  follows : 
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**It  is  the  duty  of  one  operating  an  elevator  to  give  passen- 
gers reasonable  opportunity  to  obtain  a  balance  upon  entering 
the  car,  before  a  rapid  and  sudden  upward  movement  is  begun, 
having  a  tendency  to  disturb  the  equilibrium  of  one  yet  in  mo- 
tion; and,  therefore,  held  not  error  to  charge  in  such  a  case 
that  it  is  the  duty  of  the  elevator  man  to  see  that  all  his  pas- 
sengers are  on,  and  to  give  them  suflScient  time  to  adjust  them- 
selves. ' ' 

Justice  Loirton,  in  deciding  this  case,  sa}^ : 

^*We  know  of  no  employment  where  the  law  should  demand 
a  higher  degree  of  care  and  diligence  than  in  the  case  of  per- 
sons using  and  running  elevators  for  lifting  human  beings  from 
one  level  to  another." 

In  this  case  it  was  also  laid  down  as  a  rule  of  law  in  the  sec- 
ond paragraph  of  the  syllabus  that: 

**A  carrier  by  elevator  is  not  an  insurer  of  the  safety  of  his 
passengers,  but  is  required  to  exercise  the  highest  degree  of 
care  as  in  the  case  of  a  carrier  by  railway  or  stage  coach." 


The  record  discloses  that  there  was  sufficient  evidence  of  facts 
and  circumstances  attending  the  death  of  Flynn  to  warrant  the 
jury  in  reasonably  inferring  that  there  was  negligence  in  start- 
ing the  elevator,  and  that  such  negligence  proximately  caused  the 
death  of  this  man. 

Secondly,  it  is  contended  that  there  was  no  evidence  to  sup- 
port the  claim  of  plaintiff  that  there  was  negligence  in  failing 
to  stop  the  elevator  immediately  after  Flynn  fell  in  the  cab. 
There  was  evidence  tending  to  show  that  Flynn  was  thrown  or 
fell  as  soon  as  the  elevator  was  started  upward  and  that  the 
operator  saw  him  falling  when  the  elevator  had  ascended  but 
three  or  four  feet  from  the  ground  floor;  that  the  elevator  was 
not  stopped  until  it  had  almost  reached  the  second  floor,  eight 
or  nine  feet  above  the  ground  floor;  that  the  elevator  operator 
was  throwing  the  lever  back  and  forward,  as  one  witness  said, 
**he  was  monkeying  with  the  lever  trying  to  shut  it  off;"  and 
there  was  evidence  tending  to  show  that.if  the  elevator  had  been 
going  slowly  it  could  have  been  stopped  within  three  or  four 
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inches,  and  if  going  fast  it  could  have  been  stopped,  by  throw- 
ing out  the  dogs,  within  a  foot. 

Under  such  circumstances  we  are  not  prepared  to  say  that  the 
jury  did  not  have  before  it  any  evidence  of  negligence  in  failing 
to  stop  the  elevator  before  it  reached  a  height  of  eight  or  nine 
feet. 

Thirdly,  it  is  claimed  that  there  was  no  evidence  of  negli- 
gence in  employing  an  incompetent  and  unskilled  operator. 

We  think  the  record  fails  to  show  any  negligence  in  the  em- 
ployment of  the  operator  of  this  elevator.  He  had  been  em- 
ployed in  that  capacity  for  several  years,  not  only  by  defendant 
but  by  others,  and  he  had  had  considerable  experience  in  operat- 
ing elevators,  and  was  not  shown  to  have  been  incompetent  and 
unskilled  when  employed  by  defendant.  But  aside  from  this 
claim  of  negligence  the  record  discloses  evidence  sufficient  to  sus- 
tain the  verdict,  on  the  other  grounds  of  negligence  charged. 

It  is  further  claimed  that  the  damages  awarded,  $7,000,  are 
excessive  and  obviously  influenced  by  sympathy  or  prejudice. 

The  record  discloses  that  this  young  man  at  the  time  he  met 
his  death  was  twenty-five  or  twenty -six  years  of  age,  a  splendid 
specimen  of  a  strong,  healthy,  vigorous  man  who  had  never  been 
.sick,  had  never  lost  a  day's  time  from  his  work  as  a  motorman 
during  several  years;  was  industrious,  sober,  hard-working, 
thrifty,  saving  and  of  good  moral  character,  a  devoted  son  to 
his  aged  parents,  contributing  to  the  support  of  his  parents  and 
next  of  kin,  and  at  the  time  of  his  death  he  had  saved  out  of  his 
earnings  more  than  $1 ,100.  He  left  surviving  him  his  father  and 
mother  and  ten  brothers  and  sisters.  If  we  consider  these  facts 
and  the  further  fact  that  the  Legislature  has  removed  the  limits 
to  the  amount  that  may  be  recovered  in  cases  of  this  character 
and  that  the  jury  is  to  be  the  judge  of  the  reasonable  amount 
that  may  be  allowed,  taking  into  consideration  all  the  facts  and 
circumstances  of  each  case,  we  are  not  prepared  to  say  that  the 
verdict  and  judgment  are  so  excessive  as  to  require  this  court 
to  set  aside  the  verdict  and  grant  a  new  trial. 

For  the  reasons  stated,  the  judgment  will  be  aflSrmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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ASSAULT  WITH  INTENT  TO  COMMIT  RAPE. 

Court  of  Appeals  for  Wood  County. 

Embby  Allen  v.  Statb  of  Ohio. 

Decided,  May  19,  1915. 

Criminal  Law — Evidence  as  to  Reputatiofir— Charge  of  Court  tcith  Refer- 
ence to  Assault  with  Intent  to  Commit  Rape. 

1.  On  the  trial  of  a  defendant  indicted  on  a  charge  of  rape,  witnesses 

who  testify  in  his  behalf  that  his  general  reputation  for  morality 
Is  good,  may  be  asked  on  cross-examination  if  they  have  not 
heard  reports  or  rumors  of  specific  instances  of  lascivious  conduct 
on  his  part  with  other  women,  although  that  line  of  cross-examina- 
tion would  not  be  proper  if  the  witnesses  had  testified  to  his 
good  character,  only.  State  v.  Dickerson,  77  O.  S.,  34. 

2.  The  substance  of  complaints  made  by  the  prosecutrix  in  an  indict- 

ment for  rape,  is  admissible  in  evidence  it  the  complaints  are 
made  immediately  or  soon  after  the  offense,  but  if  delay  ensue, 
it  must  be  excused  by  facts  or  circumstances  introduced  in  evi- 
dence. 

3.  Where  the  charge  of  the  court  on  the  Included  offense  of  ''assault 

with  intent  to  commit  rape,"  erroneously  denominates  it  "an  at- 
tempt to  commit  rape,"  but  accurately  defines  the  elements  con- 
stituting the  offense,  the  error  is  not  prejudicial,  and  the  convic- 
tion will  not  be  reversed  therefor. 

Ladd  &  James,  for  plaintiff  in  error. 

Earl  K,  Soleiher,  Prosecuting  Attorney,  contra. 

RlCHABDS.  J. 

The  defendant  was  indicted  and  tried  on  a  charge  of  rape 
committed  on  September  26th,  1914,  and  convicted  of  an  assault 
with  intent  to  rape. 

It  is  insisted  that  the  verdict  is  not  sustained  by  suflBcient 
evidence,  and  that  error  was  committed  in  the  reception  of 
evidence  and  in  the  charge  of  the  court.  We  have  read  all  the 
evidence  contained  in  the  record  with  care,  and  are  unanimously 
of  the  opinion  that  there  is  suflBcient  evidence  to  sustain  the 
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verdict,  and  a  majority  of  the  court,  if  sitting  as  triers  of  the 
fact,  would  have  found  on  the  evidence  that  the  defendant  was 
guilty.  No  useful  purpose  would  be  gained  by  a  review  of  the 
evidence  and  we  therefore  omit  the  same. 

It  is  claimed  that  the  court  erred  in  admitting  evidence  in 
the  cross-examination  of  witnesses  who  testified  to  the  reputation 
of  the  defendant.  Some  of  these  witnesses  were  inquired  of  if 
they  had  not  heard  of  the  relations  of  the  defendant  with  other 
women  at  a  place  called  Haneytown,  which  they  denied.  We 
think  that  line  of  cross-examination  would  be  proper  where  a 
witness  had  testified  to  the  general  reputation  of  the  defendant 
in  that  respect,  but  the  record  fails  to  disclose  an  exception 
taken  to  the  admission  of  such  evidence. 

The  defendant  on  numerous  occasions  objected  to  the  intro- 
duction of  evidence  of  complaints  made  by  the  prosecutrix  im- 
mediately or  soon  after  she  claimed  to  have  been  raped.  The 
admissibility  of  this  class  of  evidence  is  not  an  open  question 
in  Ohio.  Whatever  may  be  the  rule  elsewhere,  it  is  settled  in 
this  state  that  the  substance  of  what  the  prosecutrix  said  in 
making  complaint  immediately  after  the  offense  was  committed, 
is  competent  evidence  to  corroborate  her  testimony.  Some  of 
these  complaints  were  not  made  immediately  after  the  commis- 
sion of  the  offense,  but  in  each  case  the  delay  was  excused  by 
circumstances  shown  in  the  evidence.  McCombs  v.  State  of 
Ohio,  8  0.  S.,  643;  Dunn  v.  State,  45  0.  S.,  249. 

It  is  further  insisted  that  the  charge  contains  error  to  the 
prejudice  of  the  defendant.  The  trial  judge  in  charging  on 
the  subject  of  the  included  offense  of  assault  with  intent  to  com- 
mit rape,  uses  that  phrase  interchangeably  with  the  phrase,  an 
attempt  to  commit  rape,  but  when  he  comes  in  the  charge  to  de- 
fine the  statutory  elements  necessary  to  be  found  by  the  jury 
in  order  to  enable  that  tribunal  to  return  a  verdict  of  guilty 
of  an  assault  with  intent  to  commit  rape,  he  does  so  with  ac- 
curacy. 

In  the  case  of  Fox  v.  State  of  Ohio,  34  0.  S.,  377,  the  verdict 
found  the  defendant  guilty  of  an  attempt  to  commit  rape,  and 
this  was  held  to  be  error.    The  verdict  in  the  case  at  bar  is  drawn 
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in  accordance  with  the  statute,  and  finds  the  defendant  guilty  of 
an  assault  with  intent  to  commit  rape,  so  that,  while  the  trial 
judge  in  his  charge  commented  on  an  attempt  to  commit  rape  as 
if  it  were  an  offense,  yet  in  view  of  the  fact  that  he  properly 
charged  as  to  the  elements  constituting  the  offense  of  which  the 
defendant  was  convicted,  it  does  not  appear  that  the  jury  was 
misled,  or  that  the  charge  was  prejudicial. 

We  have  examined  other  portions  of  the  charge  which  have 
been  subjected  to  criticism,  but  find  no  prejudicial  error.  The 
judgment  will,  therefore,  be  aflSrmed. 

Chittenden,  J.,  concurs. 

KiNKADB,  J.,  concurring. 

While  I  think  the  judgment  in  this  case  must  be  affirmed, 
under  the  rule  laid  down  by  the  Supreme  Court  in  the  case  of 
Breese  v.  State,  12  0.  S.,  146,  nevertheless  it  seems  to  me  there 
was  abundant  evidence  to  raise  a  reasonable  doubt  as  to  the 
guilt  of  the  accused  in  the  mind  of  any  juror,  and  had  I  been 
a  juror  in  the  case  I  would  not  have  voted  to  convict  him  on  the 
evidence  submitted. 
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AS  TO  WHETHKIL  THE  SALE  IN  QUESTION  WAS  A 

CONDITIONAL  SALE. 

Court  of  Appeals  for  Hamilton  County. 

William  E.  Barbs  v.  The  Rudolph  Wuelitzeb  Company. 

Decided,  February  7,  1916. 

Sales  on  the  Installment  Plan — Error  in  Taking  Case  from  Jury — 
Where  a  Determination  is  Required  as  to  Whether  Title  Passed. 

Where  goods  are  purchased  on  the  installment  plan,  the  amount  re- 
maining due  being  evidenced  by  notes  secured  by  chattel  mortgage, 
and  the  goods  are  afterward  retaken  by  the  vendor,  it  is  error  in 
an  action  brought  by  the  vendee,  for  recovery  of  the  amount  paid 
on  the  theory  that  the  transaction  was  a  conditional  sale,  to  with- 
draw the  case  from  the  Jury,  where  testimony  has  been  offered 
tending  to  prove  it  was  understood  at  the  time  the  sale  was  made 
that  title  to  the  goods  was  to  remain  in  the  vendor. 

Chas.  H.  TJrhan,  for  plaintiff  in  error. 
W.  8.  Little,  contra. 

Gorman,  J. 

The  plaintiff  in  error  commenced  an  action  in  the  common 
pleas  court  against  the  defendant  in  error  averring  in  his  peti- 
tion that  he  had  purchased  from  the  defendant  for  the  sum  of 
$2,400  a  certain  musical  instrument  termed  a  ''Paganini,"  upon 
the  following  terms  and  conditions,  to- wit:  $200  cash,  and 
the  balance  of  $2,200  to  be  paid  in  twenty-two  monthly  install- 
ments of  $100  each,  with  interest;  the  title  of  said  instrument 
to  remain  in  the  name  of  the  Rudolph  Wurlitzer  Company 
until  the  entire  sum  of  $2,400  was  paid.  Plaintiff  in  error 
further  averred  in  his  petition  that  on  or  about  June  1,  1912,  the 
said  instrument  was  delivered  to  him,  and  he  thereupon  paid  $200 
cash  on  said  purchase  price ;  that  he  paid  the  first  eight  install- 
ments next  becoming  due,  together  with  the  interest  thereon, 
amotmting  in  all  to  the  sum  of  $1,018 ;  that  on  or  about  the  3d  of 
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September,  1913,  the  defendant  in  his  absence  and  without  his 
consent  took  possession  of  said  instrument  without  due  process 
of  law,  and  without  tendering  or  refunding  to  plaintiff  the 
money  so  paid  after  deducting  therefrom  a  reasonable  compen- 
sation for  the  use  of  said  instrument.  He  asks  for  a  judgment 
from  said  defendant  in  the  sum  of  $1,080,  with  interest,  upon 
the  claim  that  the  purchase  of  said  instrument  was  under  a 
conditional  sales  agreement,  and  that  under  the  provisions  of 
Section  8570  of  the  General  Code  he  was  entitled  to  recover 
from  defendant  the  amount  of  money  so  paid  before  the  defend- 
ant was  warranted  in  taking  from  his  possession  said  instru- 
ment. 

The  defendant  by  answer  admitted  the  sale  to  have  been  on 
June  1,  1912,  and  that  it  was  to  be  for  $2,400— $200  cash  and 
the  balance  of  $2,200  to  be  paid  in  twenty-two  monthly  install- 
ments of  $100  each  with  interest;  but  denies  that  the  title  was 
to  remain  in  the  name  of  the  Rudolph  Wurlitzer  Company  un- 
til the  entire  sura  of  $2,400  was  paid.  Defendant  admitted 
that  on  June  1,  1912,  said  instrument  was  delivered,  and  that 
plaintiff  paid  $200  on  account  of  the  purchase  price,  and  that 
the  first  eight  installments  of  $100  each  were  paid,  together 
with  interest ;  admitted  that  on  the  3d  day  of  September  it  took 
possession  of  said  instrument,  but  averred  that  it  took  possession 
at  plaintiff's  request;  it  denies  each  and  every  other  allega- 
tion of  plaintiff's  petition. 

Defendant  further  set  up  by  way  of  cross-petition  several 
notes  and  a  chattel  mortgage  claimed  to  have  been  executed  by 
the  plaintiff  in  favor  of  the  defendant,  and  asked  for  a  decree 
of  foreclosure  of  the  chattel  mortgage,  and  a  decree  finding  the 
amount  to  be  due  under  the  mortgage. 

The  plaintiff  replied  denying  that  the  defendant  took  posses- 
ision  of  the  instrument  at  the  plaintiff's  request,  and  denied  that 
he  executed  and  delivered  the  chattel  mortgage  to  defendant  to 
secure  said  notes. 

Upon  the  trial  of  the  case  plaintiff,  to  maintain  the  issues  of- 
fered himself  as  a  witness,  and,  among  other  things,  testifirf: 
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that  one  Ulrey,  who  was  the  agent  of  the  defendant  company, 
negotiated  the  sale  of  the  Paganini  to  him ;  that  on  or  about  the 
1st  day  of  June,  1912,  Ulrey  went  to  plaintiff's  place  of  busi- 
ness and  there  made  the  sale. 
The  court  asked  plaintiff,  Barrs,  the  following  question: 

**You  made  the  purchase  of  the  machine.  Now  the  question 
is  what  did  Mr.  Ulrey  say  about  that,  that  is  the  question  ?  A. 
(By  Barrs.)  Mr.  Ulrey  told  me  that  the  title  of  the  machine 
remains  in  the  hands  of  the  Rudolph  Wurlitzer  Company  until 
the  notes  were  paid. 

**Mr.  Urban: 

' '  Q.  How  did  he  come  to  tell  you  that  ?  A.  I  asked  him  if  I 
was  unable  to  pay  these  notes,  who  does  this  machine  belong  to, 
and  he  says ; '  You  will  be  able  to  pay  them  all  right'  he  says :  *  I 
will  fix  boxes  and  things  around  so  that  you  will  get  some 
kind  of  money  derived  from  these  boxes'  and  I  said  'Well  sup- 
pose I  don't?'  *Well,'  he  says  'the  title  of  the  instrument  re- 
mains in  the  hands  of  the  Rudolph  Wurlitzer  Company';  so  I 
purchased  the  machine." 

Plaintiff's  brother  was  also  called  and  testified,  among  other 
things,  as  follows: 

**  Edward  Bernard  Barrs. 

**Q.  What  did  you  hear  Mr.  Ulrey  say,  and  what  did  you 
hear  your  brother,  ^Fr.  Barrs,  say?  A.  When  I  got  there  he 
asked  him,  he  gays,  *To  whom  will  the  instrument  belong,  Mr* 
Ulrey?'  And  Mr.  Ulrey  said:  *The  instrument  will  always  re- 
main the  property  of  the  Rudolph  Wurlitzer  Company  until 
the  notes  are  paid. 


>    99 


This  was  practically  all  the  testimony  offered  by  the  plaintiff 
in  support  of  his  claim  that  the  sale  was  a  conditional  one.  At 
the  close  of  plaintiff's  testimony,  when  he  had  rested,  a  motion 
was  made  by  the  defendant  to  direct  the  jury  to  return,  a  ver- 
dict for  the  defendant.     After  argument  the  court  said : 

**I  have  examined  the  record  in  this  case  and  the  testimony 
shows  that  Mr.  Barrs — ^the  record  shows  that  Mr.  Barrs  testi- 
fied that  after  he  signed  the  notes  and  mortgage  he  asked  Mr. 
Ulrey  what  would  be  the  effect  of  that.    Whereupon  Mr.  Ulrey 
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told  him  *  Well,  you  can  pay  it  all  right,  I  will  fix  it  so  that  you 
will  make  some  money ;  you  will  be  able  to  pay  all  right.'  After 
that  he  said  *Well  suppose  I  don't  make  any  money!'  *Well' 
he  says,  'the  title  remains  in  the  Rudolph  Wurlitzer  Company.' 
*' Therefore  the  petition  will  be  withdrawn  from  the  consid- 
eration of  the  jury.  Now  there  is  a  cross-petition  here  that 
can  be  either  continued  or  set  for  trial  in  another  court  or 
tried  here." 

Plaintiff  excepted  to  the  ruling  of  the  court  withdrawing  the 
petition  from  the  consideration  of  the  jury. 

It  is  claimed  by  plaintiff  in  error  that  there  was  evidence  to 
go  to  the  jury  upon  the  question  of  a  conditional  sale,  and  that 
the  trial  court  erred  in  withdrawing  from  the  consideration  of 
the  jury  the  case  made  by  the  plaintiff  in  error  and  in  refusing 
to  allow  the  jury  to  pass  upon  the  question  of  whether  or  not 
there  was  a  conditional  sale. 

There  was  evidence  offered  during  the  trial  of  the  case,  by  the 
defendant,  consisting  of  the  agreement  in  writing  dated  April 
19,  1912,  some  time  before  the  sale  was  made,  in  which  this  in- 
strument was  placed  in  the  plaintiff's  place  of  business  by  the 
Rudolph  Wurlitzer  Company  on  two  weeks  trial,  and  it  was 
agreed  that  during  the  time  it  was  on  trial  in  plaintiff's  place 
of  business  he  might  purchase  the  instrument  for  $2,400 — $250 
cash  and  the  balance  at  the  rate  of  $100  per  month,  the  amount 
taken  out  of  said  instrument  during  the  two  weeks  trial  period 
shall  be  applied  in  liquidation  of  said  purchase  price,  and  the 
deferred  payments  to  be  evidenced  by  promissory  notes  se- 
cured by  mortgage  on  said  instrument.  This  paper  was  signed 
by  William  E.  Barrs.  It  was  not  offered  in  evidence  at  the  time 
plaintiff  moved  for  an  instructed  verdict,  nor  could  it  properly 
have  been  offered  in  evidence  at  that  time  inasmuch  as  it  was 
a  part  of  the  defense.  It  was  offered  in  evidence  subse- 
quently to  the  ruling  of  the  court  upon  the  motion  to  arrest  the 
case  from  the  juiy.  A  chattel  mortgage  on  said  instrument, 
dated  June  1,  1912,  was  also  offered  after  this  ruling.  There 
was  evidence  tending:  to  show  that  the  Rudolph  Wurlitzer  Com- 
pany went  to  the  plaintiff's  place  of  business  and  took  away 
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without  process  of  law  the  musical  instrument  without  the  con- 
sent of  the  plaintiff. 

We  held  that  this  case  should  have  gone  to  the  jury,  under 
the  rulings  laid  down  in  Speyer  &  Co,  v.  Baker,  59  0.  S.,  11. 
Among  other  things  the  conditional  sales  act,  Section  8570, 
General  Code,  provides : 

*^When  such  property '^  (property  sold  under  a  conditional 
sales  agreement)  *' except  machinery,  equipment  and  supplies 
for  railroads  and  contractors,  for  manufacturing  brick,  cement 
and  tiling,  for  quarrying  and  mining  purposes,  is  so  sold  or 
leased  *  *  *  the  person  who  sold,  leased  •  •  •  or  the 
agent  or  servant  of  either  •  •  •  shall  not  take  posses- 
sion of  such  property  without  tendering  or  refunding  to  the 
purchaser,  lessee,"  etc.,  •  •  •  *'the  money  so  paid,  after 
deducting  therefrom  a  reasonable  compensation  for  the  use  of 
such  property,  which  in  no  case  shall  exceed  fifty  per  cent,  of 
the  amount  so  paid,  anything  in  the  contract  to  the  contrary 
notwithstanding,  and  whether  such  condition  be  expressed  in 
the  contract  or  not.  But  the  vendor  shall  not  be  required  to 
tender  or  refund  any  part  of  the  amount  unless  it  exceeds  twen- 
ty-five per  cent,  of  the  contract  price  of  the  property." 

In  the  case  under  consideration  the  purchaser  paid  by  admis- 
sion of  the  pleadings,  more  than  twenty-five  per  cent,  of  the 
purchase  price — $1,018.  There  was  evidence  tending  to  show 
that  the  vendor  took  possession  of  the  property  without  paying 
or  tendering  back  any  part  of  the  money  paid  on  account  of  the 
purchase  price,  and  if  it  were  a  conditional  sale  then  the  plaint- 
iff, the  purchaser,  was  entitled  to  recover  under  Section  8570, 
General  Code. 

It  was  shown  in  the  case  above  cited,  Speyer  &  Co,  v.  Baker, 
that  a  chattel  mortgage  had  been  given  upon  the  goods  sold  by 
Speyer  &  Co.  It  also  appeared  from  the  record  that  in  the  trial 
of  that  case  in  the  common  pleas  court  evidence  was  given 
which  fairly  tended  to  prove  that,  when  the  sale  was  made  to  the 
defendant,  it  was  verbally  agreed  between  the  parties  that  the 
goods  should  remain  the  property  of  plaintiff  until  the  purchase 
price  be  fully  paid,  and  should  become  the  property  of  de- 
fendant only  upon  such  payment  being  made.  The  court,  on 
page  24,  says: 
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''There  was  evidence  at  the  trial,  though  it  was  not  without 
conflict,  from  which  the  jury  might  have  found  that  the  sales 
made  by  the  plaintiifs  to  the  defendant  of  the  property  in  ques- 
tion were  conditional  sales  of  the  character  defined  by  the  stat- 
ute." 

It  appears  to  be  the  intent  of  the  statute  to  permit  the  p^^n 
who  complains  that  the  sale  was  a  conditional  one  to  show  by 
parol  evidence  that  it  was  a  conditional  sale,  notwithstanding 
any  contract  or  agreement  in  writing  to  the  contrary.  And  in 
the  case  above  cited,  notwithstanding  the  fact  that  there  was  a 
chattel  mortgage  given  to  secure  the  pajonent  of  the  unpaid 
balance  for  the  goods,  the  court  held  that  it  was  admissible  to 
show  by  parol  evidence  that  it  was  not  an  absolute  sale  but  a 
conditional  one. 

In  the  instant  case  there  was  evidence  tending  to  show  that 
the  title  to  this  property  sold  to  Barrs  was  to  remain  in  the 
Wurlitzer  Company  until  the  entire  sum  of  $2,400  was  paid. 
It  was  for  the  jury  to  say,  under  the  circumstances  whether  or 
not  it  was  a  conditional  sale,  and  the  court  erred  in  withdrawing 
from  the  consideration  of  the  jury  the  plaintiff's  petition.  It 
should  have  been  submitted  to  the  jury  at  the  dose  of  all  the 
evidence  under  proper  instructions. 

It  may  be  claimed  that  the  rule  laid  down  in  Speyer  &  Co.  v. 
Baker,  supra,  was  modified  by  the  case  of  Chicago  Cottage  Or- 
gan Company  v.  Crambert,  78  0.  S.,  149.  In  that  case  it  was 
sought  to  show  by  parol  evidence  that  there  was  a  conditional 
sale,  and  the  parol  evidence  was  admitted.  The  evidence  in 
that  case  which  it  is  claimed  tended  to  show  a  conditional  sale 
was  as  follows:  Mr.  Morey,  a  salesman  of  the  company,  made 
the  sale  in  that  case. 

(Page  157.)  '*She  (the  vendee)  looked  at  some  of  the  pianos, 
and  she  was  asked  to  'tell  the  whole  transaction.'  Ans.  'As  I 
was  saying,  I  looked  at  the  pianos.  I  saw  a  piano  I  liked,  and 
i  told  him  I  would  like  to  take  that  piano,  and  of  course  he 
told  me  it  was  a  good  piano,  and  I  asked  him  what  the  piano 
cost.  He  said  two  hundred  and  sixty-five  dollars,  and  the 
agreement  I  made  with  him,  I  would  pay  ten  dollars  down. 
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That  was  the  agreement  I  made,  and  six  dollars  a  month,  and  I 
paid  him  ten  dollars  and  he  said,  'Now,  Miss  Crombert,  I  know 
you  will  be  prompt  in  your  payments. '  I  said  *  I  will  try  to  be 
as  prompt  as  I  can,'  and  he  said,  'when  you  have  the  piano 
paid  for — ^when  all  the  payments  are  paid  up  the  piano  will  be 
yours.'  *' 

It  will  be  noted  that  nothing  was  said  about  where  the  title 
was  to  remain  until  the  piano  was  paid  for,  and  the  court  in 
that  ease  held  that  the  statement  that  the  piano  would  be  Miss 
Crambert's  when  it  was  paid  for,  when  made  by  the  agent  was 
a  mere  expression  of  opinion.    The  court  says,  on  page  159-160 : 

"Neither  party  said  a  word  about  the  title  remaining  in  the 
vendor  and  therefore  the  minds  of  the  parties  never  met  on  that 
point.  What  the  salesman  said  about  the  piano  becoming  her 
property  when  the  pa3naients  were  made,  is  but  the  expression 
of  an  opinion.  Whether  he  was  authorized  to  make  the  re- 
mark or  not  is  immaterial,  because  in  our  judgment  it  did  not 
establish,  or  tend  to  establish,  a  contract  between  the  purchaser 
snd  the  company,  that  it  should  hold  the  title  until  the  pay- 
ments were  made.  The  expression  of  an  opinion  by  the  sales- 
man falls  far  short  of  making  a  contract  of  conditional  sale." 

It  appears,  therefore,  that  this  last  cited  case  does  not  in  any 
way  aflfect  the  ruling  laid  down  in  Speyer  &  Co.  v.  Baker.  The 
evidence  in  the  case  under  consideration  did  tend  to  establish  a 
conditional  sale,  and  it  was  proper  to  submit  the  question  of 
whether  or  not  this  was  a  conditional  sale  to  the  jury  for  its 
determination. 

For  the  reasons  stated  the  judgment  below  will  be  reversed 
and  the  ease  remanded  for  a  new  trial. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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PROCCEDINCS  FOR  REDEMPTION  OF  REAL  ESTATE. 

Court  of  Appeals  for  Wood  County. 

Jessie  M.  Shank  v.  Daewin  B.  Beees  et  al. 

Decided,  February  5,  1914. 

Appeal — Right  oft  in  an  Action  to  Redeem  Property  Sold  Vnder  Foredoi- 
ure — Nature  of  Such  an  Action. 

Where  the  primary  relief  sought  is  the  setting  aside  of  a  decree  and 
the  cancellation  of  conveyances,  and  as  an  incident  thereof,  the 
recovery  of  real  estate,  the  action  is  one  which  is  appealable. 

A,  G.  Fuller,  for  plaintiff. 
Kelly  &  Hill,  contra. 

Richards^  J. 

Heard  on  motion  to  dismiss  appeal. 

The  action  was  brought  in  the  court  of  common  pleas  for  the 
purpose  of  procuring  the  cancellation  of  a  mortgage  and  re- 
deeming certain  real  estate  which  had  been  sold  under  fore- 
closure proceedings  in  the  Common  Pleas  Court  of  Wood  Coun- 
ty. The  trial  in  that  court  resulted  in  a  finding  and  decree  in 
favor  of  the  defendants,  from  which  the  plaintiff  appealed  to 
this  court. 

It  appears  from  the  pleadings  in  the  case  that  the  plaintiff 
and  her  husband  executed  to  Darwin  B.  Beers,  in  the  year  1895, 
a  note  in  the  sum  of  nine  hundred  dollars,  payable  five  years 
after  date,  with  interest,  and  that  to  secure  the  same  they  exe- 
cuted a  mortgage  on  the  real  estate  in  controversy  in  this  action. 
It  appears  that  Beers  brought  an  action  in  foreclosure,  and  that 
in  the  case  such  proceedings  were  had  that  a  decree  was  entered 
in  his  favor,  and  thereafter  the  property  was  sold  and  a  deed 
executed  by  the  sheriff  to  the  purchaser,  and  that  from  this 
purchaser,  by  sundry  mesne  conveyances,  the  legal  title  has 
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passed  to  and  is  now  vested  in  the  defendant,  Libbie  Henning, 
who  is  in  possession  of  the  premises. 

In  the  petition  in  the  present  action  Darwin  B.  Beers  is  named 
as  a  defendant,  and  a  personal  judgment  is  asked  against  him  for 
the  amount  which  the  rents  and  profits  exceed  the  amount  which 
would  be  due  on  the  promissory  note  already  mentioned;  but 

m 

no  summons  was  served  on  Beers,  although  repeated  attempts 
were  made  to  procure  service,  and  he  did  not  enter  his  appear- 
ance in  the  action,  and  no  order  or  judgment  was  made  in  the 
common  pleas  court  against  him.  So  far  as  the  other  defend- 
ants are  concerned,  the  plaintiff  asks  in  her  petition  that  the  de- 
cree, and  all  conveyances  and  mortgages  under  which  the  defend- 
ants hold  possession  may  be  adjudged  to  be  of  no  effect  as  against 
plaintiff's  title,  and  that  she  may  be  restored  to  possession  and 
enjoyment  of  the  premises  and  her  title  quieted,  and  for  such 
further  relief  as  she  may  be  entitled  to  in  the  matter. 

We  think  the  action  is  clearly  one  in  which  the  plaintiff,  on 
being  defeated  in  the  common  pleas  court,  is  entitled  to  appeal 
to  this  court.  It  is  said  in  argument  that  the  action  is  one  for 
the  recovery  of  real  estate,  or  ejectment,  and  in  which  the  par- 
ties would  be  entitled  to  a  trial  by  jury,  but  to  that  argument 
we  can  not  accede.  The  primary  relief  sought  is  to  set  aside  the 
orders  and  decrees  of  the  trial  court  in  the  original  foreclosure 
action  and  the  subsequent  conveyances  of  the  real  estate  based 
on  such  judgment  and  order  of  sale  in  that  case. 

Of  course,  if  the  pllaintiff  should  prevail,  it  would  probably 
result  in  her  recovering  the  real  estate,  but  that  would  be  only 
an  incident  to  the  main  relief  sought.  Clearly  an  action  to 
recover  real  estate,  or,  as  it  was  called  under  the  old  law,  eject- 
ment, would  not  lie,  for  such  an  action  could  not  be  maintained 
until  the  plaintiff  had  gotten  rid  of  the  muniments  of  title  now 
held  by  the  defendant,  Libbie  Henning. 

The  case  is  quite  similar  to  the  one  under  consideration  by 
the  Supreme  Court  in  Pierce,  Assignee,  v.  Stewart,  61  0.  S., 
422.     I  quote  from  the  opinion  of  the  court  on  page  424: 

"Before  any  money  judgment  can  be  rendered,  the  court 
must  examine  and  weigh  the  equities  of  the  case,  and  exercise 
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its  sound  judicial  discretion.  •  •  •  The  equitable  consider- 
ations and  exercise  of  sound  judicial  discretion  are  the  body  and 
substance  of  such  action,  and  a  judgment  for  money  or  other 
relief  in  any  particular  case,  is  only  an  incident  flowing  from 
the  determination  of  the  body  of  the  case." 

I  quote  also  from  Willson  Improvement  Co.  v.  Malone,  78 
0.  S.,  240: 

**It  does  not,  however,  extend  the  right  of  trial  by  jury  to 
cases  calling  for  any  form  of  relief  peculiar  to  courts  of  equity. 
When  the  action  is  for  the  recovery  of  money,  and  no  equitable 
relief  is  sought,  it  is  an  action  for  money  only." 

In  Jones  on  Mortgages,  Volume  2,  Section  1093,  the  true  rale 
applicable  to  such  cases  is  very  well  stated  in  the  following  lan- 
guage: 

*  *  The  only  remedy  of  the  mortgagor  for  enforcing  his  right  to 
redeem,  after  a  breach  of  the  condition,  is  by  a  bill  in  equity. 
If  the  mortgagee  is  in  possession  he  has  the  right  to  retain  the 
possession  until  his  claim  upon  the  property  is  paid.  So  long 
as  the  mortgage  is  in  fact  not  discharged,  and  is  apparently  a 
subsistiQg  security,  the  mortgagor  can  not  obtain  possession  by 
ejectment.  The  rule  is  the  same,  although  the  mortgagor  claims 
that  the  debt  has  been  paid  in  full.  So  long  as  the  mortgage 
is  apparently  unsatisfied,  and  the  mortgagee  claims  any  inter- 
est under  it,  the  mortgagor  must  resort  to  a  suit  in  equity  to 
redeem ;  and  although  he  may  allege  that  the  mortgage  haa  been 
paid  or  was  given  for  the  accommodation  of  the  mortgagee,  and 
may  pray  that  a  decree  be  entered  that  it  be  discharged,  yet  he 
should  at  the  same  time  pray  that  he  be  allowed  to  redeem, 
and  should  offer  to  do  so,  if  anything  be  found  due  upon  the 
mortgage. ' ' 

We  think,  therefore,  that  the  motion  to  dismiss  the  appeal 
should  be  overruled,  and  such  will  be  the  order. 

KiNKADE,  J.,  and  Chittenden,  J.,  concur. 
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CHILD  RUNS  INTO  A  CAR  AND  IS  INJURED. 

Court  of  Appeals  for  Hamilton  County. 

Harry  Cohn,  by  His  Next  Friend,  SAMUBii  D.  Cohn,  v.  The 

Cincinnati  Traction  Company. 

Decided,  November  29,  1915. 

isegligence — Degree  of  Care  Required  of  a  Motorman  Toward  Children  in 
the  Street — Addressing  of  a  Remark  to  a  Juror  Not  Miscondtict, 
When. 

1.  A  reply  by  a  young  attorney,  not  connected  with  the  case  on  trial,  to 

a  casual  question  by  a  juror  as  the  jury  were  retiring  for  delibera- 
tion, does  not  constitute  misconduct  warranting  a  reversal  of  the 
Judgment 

2.  It  is  not  error  to  refuse  to  charge  a  jury,  In  an  action  against  a  trac- 

tion company  for  injury  to  a  child,  that  if  the  motorman  had  reason 
to  believe  the  child  might  come  upon  the  track  or  within  the  danger 
zone  of  the  car,  then  he  was  bound  to  exercise  more  than  the  ordi- 
nary degree  of  care  incumbent  upon  him. 

3.  A  traction  company  is  not  liable  for  injury  to  a  child  eight  years  of 

age,  who  became  frightened  and  in  attempting  to  cross  the  street 
ran  into  a  rapidly  moving  car,  colliding  with  the  car  just  behind 
the  forward  vestibule. 

Moulinier,  Bettman  &  Hunt,  for  plaintiflf  in  error. 
Joseph  Wilby^  and  James  Q,  Stewart,  contra. 

Gorman,  J. 

The  plantiflf  in  error  by  his  next  friend  sought  to  recover 
damages  for  personal  injuries  claimed  to  have  been  received 
on  account  of  the  negligence  of  defendant  in  error,  whereby  he 
was  struck  by  a  street  car  on  Woodbum  avenue,  Cincinnati,  on 
the  20th  of  February,  1912. 

The  plaintijSf  in  error  was  a  child  eight  years  of  age  on  his 
way  to  school.  The  evidence  shows  that  he  together  with  two 
schoolmates  were  going  south  on  Woodbum  avenue  to  attend 
school.  While  walking  along  the  street  on  the  sidewalk  they 
noticed  an  empty  brick  wagon  going  south  on  Woodbum 
avenue  towards  their  sehoolhouse.    The  boys  thereupon  got  be- 
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hind  the  brick  wagon,  Harry  Cohn  taking  hold  of  the  clothing 
of  one  of  his  companions.  Almost  immediately  after  getting 
behind  the  wagon  they  noticed  an  automobile  approaching  be- 
hind them  going  towards  the  south,  and  becoming  frightened 
the  boys  ran  towards  the  sidewalk.  Harry  Cohn  running  to- 
wards the  west  sidewalk  and  then  towards  the  east  side  of 
Woodburn  avenue.  The  car  of  the  defendant  company  was 
passing  north  at  a  rapid  rate  of  speed,  and  the  evidence  shows 
that  the  boy  ran  into  the  car  near  the  front  part  where  the 
front  vestibule  curved.  It  was  a  large  pay-as-you-enter  car  with 
a  stove  on  the  left  hand  side,  and  the  evidence  of  all  of  the 
witnesses  who  observed  the  accident  was  to  the  effect  that  the 
boy  was  either  struck  or  ran  into  the  car  just  about  where  the 
stove  in  the  front  vestibule  was  located,  and  not  in  view  of  the 
motorman.  The  boy  did  not  get  upon  the  northbound  track  on 
which  the  car  was  running.  The  car  went  on,  and  apparently 
the  conductor  and  motorman  failed  to  see  the  boy  who  after 
being  struck  was  thrown  unconscious  in  the  street  between  the 
two  tracks.  No  person  who  was  on  the  car  was  called  as  a 
witness. 

The  jury  found  for  the  defendant,  and  it  is  now  claimed 
that  there  was  error  in  the  case  in  two  respects :  first,  that  there 
was  misconduct,  not  on  the  part  of  counsel  for  defendant,  but 
on  the  part  of  a  young  attorney  who  at  that  time  had  his  desk 
in  the  office  of  counsel  for  defendant  but  was  in  no  way  as- 
sociated with  counsel  for  defendant  or  interested  in  the  cause. 
It  is  claimed  that  this  young  lawyer  spoke  to  one  of  the  jurors 
as  the  jury  was  retiiing  after  being  charged  by  the  court,  and 
the  father  of  the  boy  claims  that  he  understood  this  young  man  to 
say  to  this  juror  **  A  verdict  for  the  defendant  in  this  case,  gentle- 
men, please.'* 

The  lawyer  makes  an  affidavit  to  the  effect  that  he  knew  the 
juror  to  whom  he  spoke,  and  that  he  and  the  juror  had  been  wit- 
nessing the  trial  of  a  case  in  another  room  from  that  in  which 
the  case  at  bar  was  being  tried,  and  the  juror  asked  the  lawyer 
what  the  verdict  was  in  the  other  case  in  the  other  room,  and 
he  said  to  him  there  was  a  verdict  for  the  defendant.    Counsel 
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for  plaintiff  do  not  claim  that  there  was  any  intentional  wrong  on 
the  part  of  this  young  attorney,  but  claim  that  his  statement 
might  have  been  overheard  by  the  jury,  and  what  he^said  might 
be  construed  as  a  request  that  the  jury  return  a  verdict  for  the 
defendant  in  the  case  at  bar. 

We  have  carefully  considered  this  matter,  and  are  of  the 
opinion  that  there  was  no  misconduct  on  the  part  of  the  young 
attorney,  and  nothing  which  would  warrant  the  court  in  re- 
versing the  judgment  on  the  ground  of  misconduct.  Counsel 
for  defendant  in  error  are  not  responsible  for  what  the  young 
man  may  have  said,  nor  is  it  shown  that  they  were  in  any 
way  chargeable  with  knowledge  of  what  he  did  or  said.  The 
trial  court  to  whom  the  motion  for  new  trial  was  directed  had 
the  whole  situation  before  him,  and  he  having  refused  to  set 
aside  the  verdict  because  of  misconduct,  we  feel  that  this  court 
would  not  be  in  as  good  a  position  to  determine  the  question 
of  misconduct  as  the  trial  court. 

The  second  ground  of  error  complained  of  is  that  the  court 
failed  to  charge  the  jury  as  to  the  proper  degree  of  care  which 
should  be  exercised  by  the  motorman  towards  the  plaintiff  a 
child  eight  years  of  age. 

The  charge  of  the  court  iipon  this  point  we  think  was  full 
and  fair  and  laid  down  the  correct  rule  as  we  conceive  it.  In 
defining  negligence,  the  court  in  his  charge  uses  the  following 
language : 

**Now  this,  gentlemen,  brings  us  to  the  consideration  of  what 
were  the  relative  risrhts  and  duties  of  the  parties  to  this  suit. 
Both  parties  •  •  •  had  an  equal  right  in  the  streets,  the  trac- 
tion p.ompany  to  operate  its  cars  along  the  rails  which  are  laid 
in  the  streets^  and  the  plaintiff  to  walk  in  the  street  or  to  go 
<if»ross  the  street  at  a  crossing,  but  each  person,  that  is  to  say 
the  plantiff  and  the  defendant,  owed  a  reciprocal  duty  one  to 
the  other,  to  avoid  injuring  each  other.  The  traction  company, 
in  approaching  a  street  crossing  with  its  car,  must  have  its  car 
under  control,  and  must  give  wairning  of  its  approach.  A  pe- 
destrian going  across  the  street  at  a  street  crossing  must  use 
his  faculties  to  look  where  he  is  going,  to  see  that  he  himself 
does  not  run  into  danger,  and  both  parties  have  a  right  to  an- 
ticipate that  neither  one  will  be  guilty  of  negligence.     The 
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plaintiff  Gohn  had  a  right  to  expect,  when  he  was  crossing  the 
street  at  a  crossing,  that  the  traction  company  would  not  be 
guilty  of  any  negligence  in  operating  its  car,  and  the  traction 
ccinpany  had  a  right  to  expect  that  a  person  would  not  run  in 
front  of  its  cars,  if  that  person  had  notice  of  the  approach  of 
the  car." 

The  court  further  charged  as  to  the  duty  of  the  pedestrian 
and  the  defendant  company: 

''A  man  crossing  the  street  must  use  his  faculties  and  ex- 
ercise his  prudence,  as  the  circumstances  at  the  crossing  de- 
mand, to  avoid  being  injured  by  others  who  may  be  using  the 
streets,  and  so  those  operating  the  ears  must  exercise  ordinary 
care  and  prudence,  as  required  by  the  situation,  to  avoid  in- 
juries to  anyone  else  who  may  be  using  the^ streets." 

The  court  further  charged  the  jury  that  the  degree  of  care 
which  was  to  be  exercised  by  the  motorman  was  **  ordinary  care 
under  the  circumstances." 

At  the  close  of  the  charge,  counsel  for  the  plaintiff  requested 
the  court  to  charge  as  follows: 

* '  I  want  to  suggest  that  you  charge  the  jury  that  if  the  motor- 
man  had  reason  to  believe  that  the  child  might  come  upon  the 
ear  track,  or  within  the  danger  zone  of  the  car,  then  he  must 
exercise  more  than  the  ordinary  degree  of  care." 

The  court  refused  to  give  this  charge,  and  it  is  complained 
that  in  so  doing  the  court  erred.  At  least  it  is  claimed  the  court 
should  have  given  some  such  charge  as  this,  or  should  have 
charged  that  the  defendant  company  owed  a  higher  degree  of 
care  than  ordinary  care  to  the  plantiff  because  of  his  tender 
years. 

This  court,  in  the  case  of  (Jincimwti  Traction  Co,  v.  Burk- 
hardt,  reported  in  the  Court  Index,  September  15,  1915,  held 
that  it  was  improper  for  the  court  to  charge  the  jury  that  a 
greater  degree  of  care  than  ordinary  care  was  necessary  where 
a  person  who  was  about  to  board  a  car  had  a  crippled  hand. 

To  the  same  effect  is  the  ruling  in  Morgenroth  v.  Traction 
Co.,  18  C.  C.  (N.  S.),  306,  in  which  the  court  says,  on  page 
30'6: 
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'*In  an  action  for  damages  against  a  traction  company  for 
injury  sustained  by  a  child  run  over  while  playing  in  the  street, 
a  request  to  charge  the  jury,  'that  a  street  railway  company 
in  the  operation  of  its  cars  upon  the  public  streets  is  required 
to  exercise  more  care  at  those  places  where  children  congregate 
and  play  than  is  ordinarily  required/  should  not  be  given,  for 
*  ordinary  care'  is  the  standard,  and  not  *more  care  than  is  or- 
dinarily required.'  " 

We  think  the  record  in  this  case  fails  to  show  that  the  de- 
fendant company  was  guilty  of  such  culpable  negligence  as 
would  warrant  the  jury  in  returning  a  verdict  in  favor  of  the 
plaintiff.  It  appears  that  the  verdict  and  the  judgment  were 
as  they  should  have  been,  and  therefore  it  is  not  material  what 
errors  may  have  been  committed  in  the  trial  of  the  cause,  be- 
cause the  same  would  not  be  prejudicial  to  the  plantiff  in  error 
if  upon  the  whole  view  of  the  case  the  plantiflf  failed  to  es- 
tablish a  case  entitling  him  to  recover 

Judgment  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


DETERMINATION  AS  TO  DOWER. 

Court  of  Appeals  for  Wood  County 

Samuel  H.  Pelton  v.  Edwin  Smith  et  al. 

Decided,  October  24,  1912. 

Action  to  Fix  Dower  Appealable — Mortgages  Existing  Prior  to  Coverture 
Payable  Before  Dower  is  Determined. 

1.  An  action  to  determine  whether  plaintiff  is  entitled  to  dower  in  the 

entire  proceeds  from  the  sale,  or  only  in  the  surplus  after  satisfying 
a  mortgage  lien,  !s  appealable. 

2.  Where  a  mortgage  was  placed  on  the  premises  prior  to  the  marriage 

of  the  plaintiff  to  the  mortgagor,  the  mortgagor  at  no  time  during 
coverture  had  more  than  an  equity  of  redemption  in  the  property, 
and  the  plaintiff  is  therefore  dowable  only  out  of  the  surplus  after 
satisfaction  of  the  mortgage. 

Benj,  F.  James,  for  plaintiflf. 
JB.  D.  Moore,  (Amtra. 
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Richards,  J. 

In  the  court  of  common  pleas,  Samuel  H.  Pelton  brought  an 
action  for  the  purpose  of  obtaining  an  assignment  of  dower 
claimed  by  him  in  a  tract  of  land  containing  forty  acres  in  this 
county.  On  the  trial  a  decree  was  entered  adjudging  the  plaint- 
iff to  be  entitled  to  dower,  but  only  in  the  surplus  remaining 
after  a  certain  mortgage  was  satisfied.  From  that  decree  the 
plaintiff  prosecuted  both  error  and  appeal,  claiming  that  he  was 
entitled  to  dower  in  the  entire  proceeds  of  sale  without  abate- 
ment therefrom. 

Under  authority  of  Corry  v.  Lamb,  43  0.  S.,  390,  we  hold  that 
the  case  is  appealable,  and  therefore  case  No.  950  will  be  dis- 
missed and  the  question  determined  in  the  appeal  case,  No.  952. 

It  appears  from  the  record  in  the  case  that  the  plaintiff  inter- 
married with  one  ^fary  D.  Smith  about  August  12th,  1908,  and 
remained  her  husband  until  the  date  of  her  death,  June  30th, 
1912.  At  the  time  they  were  married  a  mortgage  given  by  her 
was  held  by  the  Mutual  Benefit  Insurance  Company  of  New 
Jersey,  covering  the  premises  in  which  plaintiff  seeks  dower.  In 
this  case,  by  proper  decree  entered  in  the  court  of  common  pleas, 
the  premises  have  been  sold  and  the  amount  found  due  upon  the 
mortgage  determined,  that  amount  being  some  $1,558.  The  pur- 
chase price  of  the  land  on  sale  made  by  the  sheriflf  amounts  to 
the  sum  of  $4,000. 

In  view  of  the  fact  that  the  mortgage  was  on  the  premises 
at  the  time  the  plaintiff  was  united  in  marriage  with  the  mort- 
gagor, she  had  at  no  time  during  coverture  more  than  an  equity 
of  redemption  in  the  property,  and  he  therefore  could  only  be 
dowable  out  of  the  surplus  after  the  satisfaction  of  the  mortgage. 
The  principle  enunciated  in  Nichols  v.  French,  Admr,,  83  0.  S.. 
162,  is  applicable  and  controlling  in  the  case  at  bar,  and  decree 
may  be  entered  finding  the  plaintiff  entitled  to  dower  in  the 
surplus  remaining  after  the  satisfaction  of  the  mortgage  indebt- 
edness. 

WiLDMAN,  J.,  and  KiNKABE,  J.>  concuT. 
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UNKBiAN  KILLED  BY  PALL  FROM  A  POLE. 

Court  of  Appeals  for  Lucas  County. 

RiLLA  Davidson,  Administratrix  of  the  Estate  of  John 
H.  Davidson,  Deceased,  v.  The  Toledo  Home 

Telephone  Company. 

Decided,  February  23,  1915. 

Negligence — Ouy  Wire  of  Telephone  Pole  BreakSj  Causing  Fall  of  Line- 
man— Custom  or  Habit  of  Linemen  to  Depend  on  Guy  Wires  for 
Support  Competent — Where  Known  to  the  Company^  in  Determin- 
ing Whether  Ordinary  Care  Was  Used. 

1.  Where  an  employee  making  repairs  at  the  top  of  a  telephone  pole 

and  supporting  himself  in  part  by  the  aid  of  a  guy  wire,  which 
was  claimed  to  be  defective,  fell,  by  the  breaking  of  the  guy  wire, 
and  was  killed,  evidence  of  a  custom,  usage,  habit  or  general  prac- 
tice of  employees  to  use  the  guy  wire  as  a  support,  known  to  the 
employer,  or  which  by  the  exercise  of  ordinary  care  should  have 
been  known  by  it,  is  competent. 

2.  While  neither  custom  nor  usage  can  justify  or  excuse  a  negligent 

act,  they  may  be  competent  evidence  to  aid  a  court  in  determin- 
ing whether  a  given  act  was  negligent,  the  ultimate  question  being 
whether  under  all  the  circumstances  ordinary  care  was  exercised. 

O.  S.  Brumback,  for  plaintiff  in  error. 
Doyle,  Letvis,  Lewis  &  Emery,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

John  H.  Davidson,  the  decedent,  was  an  employee  of  the 
Toledo  Home  Telephone  Company  as  a  lineman,  and  lost  his 
life  as  a  result  of  an  injury  received  on  December  16,  1913,  by 
falling  from  a  pole  of  that  company  located  near  West  Woodruflf 
street  in  the  city  of  Toledo.  It  is  admitted  that  the  company  had 
in  its  employment  a  large  number  of  workmen  and  had  not  paid 
into  the  state  insurance  fund  the  premium  provided  for  by  the 
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workmen's  compensation  law.  At  the  close  of  the  evidence 
offered  on  behalf  of  the  plaintiff,  tlie  court,  on  motion,  directed 
a  verdict  for  the  defendant  company  and  on  that  verdict  judg- 
ment has  been  rendered. 

The  petition  alleges  that  in  the  performance  of  the  duty  of 
the  decedent  as  a  lineman  he  had  climbed  a  pole  of  the  company 
and,  in  connection  with  a  fellow-workman,  was  making  certain 
repairs.  It  is  further  averred  that  the  decedent,  to  steady  him- 
self upon  the  pole  in  the  way  that  had  been  customary,  placed 
his  leg  against  or  upon  a  guy  wire  and  the  guy  wire  suddenly 
broke  and  he  was  precipitated  to  the  ground,  a  distance  of 
about  thirty  feet.  It  is  averred  that  it  was  and  had  been  custom- 
ary for  linemen  in  performing  that  duty  to  use  the  guy  wire 
as  he  was  doing,  and  that  that  custom  or  usage  was  well  known 
to  the  company,  and  that  this  guy  wire  was  old,  rusty  and  de- 
fective. 

The  plaintiff  in  undertaking  to  make  out  a  case  offered  evi- 
dence for  the  purpose  of  proving  the  practice  or  custom  of  work- 
men engaged  in  the  performance  of  the  duties  about  which  the 
decedent  was  employed,  to  use  the  guy  wires  for  the  purpose  of 
supporting  themselves  while  performing  similar  duties  on  poles 
of  the  defendant  company.  This  evidence  was  rejected,  and 
the  plaintiff  not  being  allowed  to  introduce  evidence  of  the 
usage  or  custom  of  devoting  the  guy  wires  to  this  purpose,  it 
resulted  that  the  trial  judge  directed  a  verdict  for  the  defendant. 
Much  of  the  evidence  which  was  offered  on  this  branch  of  the 
case  was  incompetent  and  was  rightly  rejected,  but  a  majority 
of  the  court  are  of  opinion  that  some  of  it  which  was  rejected 
was  competent  and  should  have  been  recived.  The  trial  judge 
appears  to  have  entertained  the  view  that  the  existence  of  a 
custom  or  usage  was  not  a  matter  of  fact  to  which  a  witness 
should  be  permitted  to  testify.  We  hold,  however,  that  a  wit- 
ness who  is  properly  qualified  should  be  allowed  to  testify  as  to 
the  existence  of  a  custom  or  usage  of  which  it  is  shown  he  has 
knowledge,  and  that  such  testimony  is  not  matter  of  opinion,  but 
is  as  to  the  existence  of  a  fact. 
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One  Louis  J.  Higgins  was  called  as  a  witness  and  it  developed 
that  he  had  been  employed  in  line  work  for  the  Toledo  Home 
Telephone  Company  from  about  February,  1912,  to  September, 
1913,  and  was  familiar  with  the  methods  in  which  such  work 
was  ordinarily  performed  by  linement  in  the  employment  of  that 
company.    He  was  asked  this  question:  **What,  if  any,  use  was 
customarily  made  of  the  guy  wire  upon  the  poles  like  the  one 
from  which  Mr.  Davidson  fell,  by  the  men  at  work  on  the  pole 
to  support  themselves?*'    This  question  was  objected  to  by  coun- 
sel for  the  defendant,  whereupon  the  plaintiff  offered  to  prove 
by  the  answer  of  the  witness  that  the  men  did  the  work  custom- 
arily by  leaning  against  the  guy  wire,  or  by  putting  their  leg 
over  it,  as  they  might  find  it  convenient,  to  help  themselves  ip 
doing  their  work.    The  trial  judge,  in  sustaining  the  objection, 
stated  that  the  objection  was  not  only  to  the  form  of  the  question, 
but  also  as  calling  for  a  conclusion  of  the  witness.    We  think 
the  court  erred  to  the  prejudice  of  the  plaintiff  in  sustaining  the 
objection  to  this  question  and  other  questions  of  like  character. 
The  examination  of  the  witness  showed  that  he  was  testifying, 
or  attempting  to  testify,  to  the  manner  in  which  linemen  ordi- 
narily supported  themselves  on  poles  in  the  performance  of  their 
duties  at  and  before  the  date  of  the  decedent 's  fatal  injury.    If 
this  evidence  and  other  of  like  character  had  been  admitted  and 
had  shown  that  the  practice  was  uniform,  extending  over  such 
a  period  prior  to  the  injury  as  would  authorize  the  jury  to  find 
that  the  company  knew  the  guy  wires  on  its  poles  were  being 
used  for  that  purpose,  then  a  question  of  fact  would  have  been 
raised  as  to  the  negligence  of  the  defendant  company.    The  evi- 
dence, if  received,  would  have  tended  to  show  such  practice, 
and  we  think  it  was  prejudicial  error  to  exclude  the  same.    The 
primary  purpoes  of  a  guy  wire  is,  of  course,  to  be  what  its 
name  indicates  and  thus  furnish  support  and  stability  to  the 
pole,     we  suppose  it  is  competent  to  show  by  evidence,  if  it  is 
a  fact,  that  the  guy  wire  is  commonly  used  for  an  additional 
purpose,  for  instance,  to  furnish  support  and  stability  to  woA- 
men  while  on  the  pole ;  and  if  the  evidence  should  show  that  the 


276  COURT  OP  APPEALS. 

*     Davidson  v.  Telephone  Co.  [VoL  26  (N.&) 

guy  wires  of  this  company  were  commonly  devoted  to  that  addi- 
tional purpose,  at  and  before  the  fatal  injury  to  the  decedent, 
and  to  the  knowledge  of  the  company,  then  the  inquiry  would 
properly  be  made  whether  the  company  was  guilty  of  any  want 
of  ordinary  care  in  maintaining  the  guy  wires,  in  view  of  such 
general  use,  and  whether,  in  view  of  such  evidence,  the  injury 
could  reasonably  be  anticipated.  We  do  not  mean  to  intimate 
that  the  evidence  was  of  such  a  character  as  would  have  justified 
the  jury  in  finding  the  existence  of  such  practice  or  custom,  but 
only  that  the  evidence  tended  to  show  the  same  and  should  have 
been  received. 

It  is  insisted  in  argument  by  counsel  for  the  defendant  in 
error  that  the  result  reached  in  the  court  of  common  pleas  is  re- 
quired by  the  decision  of  the  Supreme  Court  in  Cincinnati  Oas 
&  Electric  Co,  v.  Archdeacon,  Admr.,  80  0.  S.,  27.  Much  similar- 
ity exists  between  the  two  cases.  In  that  case,  however,  the 
doctrine  of  contributory  negligence  was  applicable  and  to  that 
extent  the  remarks  of  the  Supreme  Court  are  not  pertinent  to 
the  case  at  bar.  It  will  also  be  noticed  that  no  attempt  was 
made  in  that  case  to  show  by  evidence  that  the  appliances  on  the 
pole  were  devoted  to  any  other  than  their  primary  purpose.  In 
the  course  of  the  opinion  Shauck,  Judge,  speaking  for  the  court, 
uses  the  following  language: 

,'  *  In  the  exercise  of  such  foresight  would  it  have  been  foreseen 
that  these  conditions,  inaccessible  to  persons  not  engaged  in  the 
dangerous  occupation  of  maintaining  the  lines,  might  naturally 
lead  to  injury  to  those  so  engaged?  The  obvious  and  known 
purpose  of  guy  wires  is  to  give  stability  to  the  poles  to  which 
they  are  attached.  The  obvious  and  known  purpose  of  the  stir- 
rups or  steps  with  which  this  pole  was  supplied  was  to  furnish 
the  means  of  ascent  and  descent  to  those  who  were  charged  with 
maintaining  the  wires.  •  •  •  In  view  of  the  considerations 
actually  presented,  can  it  be  said  that  the  injury  to  the  decedent 
was  a  consequence  to  be  anticipated  in  the  exercise  of  ordinary 
foresight  r' 

The  court  in  that  case  very  properly  concluded  that  the  injury 
could  not  reasonably  be  anticipated  and  therefore  held  the  com- 
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pany  was  not  liable;  and  the  same  result  would  doubtless  be 
reached  in  the  ease  at  bar,  unless  by  the  evidence  it  can  be  made 
to  appear  that  it  was  common  practice  at  and  prior  to  the  date 
of  the  fatal  injury  to  the  decedent,  to  use  the  guy  wires  in  the 
manner  claimed,  and  that  the  existence  of  such  practice  was 
known  to  the  defendant  company  or  should  have  been  known  by 
it  in  the  exercise  of  ordinary  care.  It  thus  becomes  apparent 
that  the  existence  of  a  general  practice  to  use  the  guy  wires  in 
that  manner  was  one  of  vital  importance. 

For  the  error  in  excluding  evidence  offered  by  the  plaintiff  on 
that  subject,  and  for  directing  a  verdict  for  the  defendant,  the 
judgment  will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

Chittenden,  J.,  concurs. 

KiNKADE^  J.   (dissenting). 

This  judgment  of  reversal  goes  much  further,  of  course,  than 
deciding  merely  that  the  plaintiff  had  the  right  to  introduce 
competent  evidence  along  the  lines  stated  in  the  foregoing  opin- 
ion. The  judgment  entered  here  means  that  if  on  a  re-trial  the 
plaintiff  produces  competent  evidence  tending  to  show  that  the 
telephone  company  knew  that  its  linemen  were  using  the  guy 
wires  as  the  one  described  in  this  case  was  used,  then  the  ques- 
tion whether  the  company  did  in  fact  know  of  such  use,  or  by 
the  exercise  of  ordinary  care  would  have  known  of  it,  must  be 
submitted  to  the  jury ;  and  in  case  the  jury  find,  upon  evidence 
sufficient  to  justify  such  finding,  that  the  company  is  chargeable 
with  knowledge  of  such  user,  then,  as  a  matter  of  law,  there 
arises  out  of  that  situation  thus  established  a  duty  on  the  part  of 
the  telephone  company  to  exercise  ordinary  care  to  construct 
and  maintain  all  its  guy  wires  so  that  they  will  be  reasonably 
safe  for  use  by  linemen  to  sustain  themselves  while  they  are  upon 
the  pole,  quite  regardless  of  the  fact  that  the  guy  wires  were 
put  there  for  a  wholly  different  purpose. 

To  state  the  proposition  as  it  will  be  applied  to  situations  in 
general,  I  understand  it  to  be  this :    that  whenever  an  employer 


278  COUET  OF  APPEALS.  * 

Davidson  v.  Telephone  Co.  [YoLM  (N.a) 

learns  that  his  employees  have  abandoned  the  use  of  suitable  and 
sufScient  appliances  furnished  for  their  convenience  in  a  given 
line  of  duty,  and  have  voluntarily  and  whoUy  without  suggestion 
or  invitation  so  to  do  from  the  employer,  adopted  the  practice 
of  using  other  appliances  and  constructions  found  near  at  hand 
which  were  constructed  by  the  employer  for  a  wholly  different 
purpose  and  with  no  thought  or  intention  upon  his  part  of  mak- 
ing them  suitable  or  sufScient  for  the  other  uses  to  which  his 
employees  have  elected  to  subject  them,  then  the  employer,  if  he 
wishes  to  safeguard  himself  against  claims  for  damages  resulting 
from  injuries  occurring  on  account  of  the  insufiSciency  in  any 
particular  of  these  appliances  and  constructions  to  sustain  all  the 
strains  and  demands  of  the  new  uses  voluntarily  put  upon  them 
by  his  employees,  must  positively  forbid  each  of  his  employees 
to  use  the  appliances  for  the  purposes  for  which  they  were  never 
intended,  and  stand  ready  at  all  times  to  establish  in  court,  by 
a  preponderance  of  evidence,  that  he  did  forbid  such  use,  or 
he  must  pursue  the  only  other  course  left,  that  is  to  say,  he 
must  forthwith  undertake  the  task  of  making  the  appliances 
reasonably  safe  for  the  new  uses  to  which  his  employees  have 
elected  to  subject  them ;  and  if  he  fails  to  exercise  the  full  mea- 
sure of  ordinary  care  in  seeking  to  accomplish  this,  such  failure 
will  make  him  liable  for  all  damages  his  employees  may  sustain 
by  reason  of  injuries  resulting  from  the  insufficiency  of  such 
appliances  to  answer  the  necessities  of  the  new  uses  imposed  upon 
them. 

Counsel  for  the  plaintiff  frankly  and  consistently  contended 
in  the  trial  below  and  in  argument  here,  that  he  had  the  right 
to  prove  that  it  was  the  habit  of  linemen  when  upon  the  poles 
to  use,  for  the  purpose  of  sustaining  themselves,  anything  found 
there,  no  matter  what,  or  for  what  primary  purpose  it  had  been 
placed  there  originally;  that  they  might  leave  in  the  repair 
wagon  the  safety  belts  furnished  by  the  company  for  use  by  the 
linemen  in  such  cases  and  not  use  them  at  all,  and  that  the 
same  guaranty  by  the  company  of  safety  and  sufficiency  that 
would  attend  the  use  of  the  safety  belts  applied  with  equal  foree 
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to  every  other  appliance  and  construction  found  upon  the  poles 
or  within  the  reach  of  the  men  when  on  the  poles,  when  these 
latter  were  voluntarily  substituted  for  the  former  by  the  em- 
ployees. 

Numerous  illustrations  might  be  put  showing  the  impractica- 
bility, and,  I  might  well  say,  the  utter  impossibility  of  keeping 
pace  with  any  such  varying  and  shifting  duty,  to  say  nothing  of 
what  seems  to  me  to  be  the  gross  injustice  in  the  claimed  duty. 
The  practical  effect  of  the  proposition,  if  sound,  is  to  enable 
employees  to  say  to  their  employer,  in  substances,  about  this : 

"While  it  is  true  that  when  we  entered  your  employ  you  had 
exercised  ordinary  care  in  every  respect  to  make  the  place  of 
our  employment  reasonably  safe  and  the  appliances  with  which 
we  were  expected  to  work  reasonably  safe  for  our  use,  neverthe- 
less, we,  of  our  own  motion,  and  without  any  suggestion  at  all 
from  you  that  we  should  so  do,  elected  to  abandon  the  appli- 
ances which  you  furnished  and  substituted  others  not  intended 
for  like  uses  and  we  have  been  injured  wholly  by  reason  of  this 
substitution  and,  therefore,  you  must  respond  to  us  in  damages 
for  those  injuries  because  you  knew  of  the  substitution  and  you 
failed  to  make  the  appliances  which  we  elected  to  use  as  substi- 
tutes for  ihe  ones  you  furnished  equally  as  safe  and  sufficient 
as  those  you  did  furnish." 

In  this  case,  had  the  company  omitted  to  supply  the  linemen 
with  safety  belts,  this  omission  would  have  been  the  first  ground 
of  negligence  charged  in  the  plaintiff's  petition,  and  one  of  the 
first  things  plaintiff's  counsel  would  have  attempted  to  prove  on 
the  opening  of  the  trial  would  have  been  the  negligence  of  the 
company  in  not  furnishing  safety  belts,  and  he  would  have 
sought  to  sustain  this  by  proving  that  it  was  the  custom  of  all 
other  like  companies  to  equip  their  men  with  safety  belts,  so 
that  when  the  men  reached  the  top  of  a  pole,  or  any  point  on 
the  pole,  where  they  had  work  to  do,  they  could  easily  make  their 
positions  there  entirely  safe  by  passing  their  safety  belts  around 
the  pole,  which  would  enable  them  to  freely  use  both  hands  in 
doing  their  work  instead  of  being  obliged  to  hold  on  to  the  steps, 
the  pole  or  the  cross-arms  with  their  hands. 
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A  safety  belt  not  furnished  would  have  been  described  over 
and  over  again  as  a  thing  of  the  greatest  importance,  and  the 
omission  to  furnish  it  would  have  been  dwelt  upon  as  complete 
proof  of  the  heartless  indifference  and  gross  n^ligence  of  the 
company. 

A  safety  belt  that  is  furnished  is  quite  a  different  affair.  In 
fact,  it  is  of  little  or  no  use  and  may  be  left  in  the  repair  wagon 
standing  near  the  pole,  particularly  if,  as  in  this  case,  it  is  the 
foreman's  safety  belt  that  is  so  left  in  the  wagon.  Why  is  thisf 
Manifestly,  it  is  for  the  very  simple,  plain  reason  that  the 
safety  belt  was  furnished  in  this  case ;  and  had  it  been  used  for 
the  purpose  for  which  it  was  specially  intended  and  was  suitable, 
this  accident  would  never  have  happened.  The  company  not 
having  been  negligent  in  failing  to  furnish  a  good  and  sufficient 
safety  belt,  and  the  belt,  though  in  the  repair  wagon  and  near 
at  hand,  not  having  been  used,  it  became  necessary  to  find  some 
other  act  or  omission  of  the  company  which  constituted  negli- 
gence, and  hence  the  development  of  the  theory  manifest  in 
this  record.  I  can  not  think  that  the  proposition  of  law  pre- 
sented by  counsel  for  the  plaintiff  in  error  is  sound.  I  see  no 
ground  upon  which  the  plaintiff  can  recover  in  this  action,  even 
though  the  facts  when  established  are  found  to  be  as  favorable  to 
the  plaintiff  as  claimed  in  argument  by  plaintiff's  counsel.  For 
the  reasons  stated,  I  think  the  judgment  entered  below  in  favor 
of  the  defendant  in  error  should  be  affirmed. 


On  Application  for  Behbaring. 
(June  7,  1915.) 

BlOHABDS,   J. 

The  original  opinion  in  this  case,  announced  on  February  23, 
1915,  having  been  by  a  divided  court,  and  the  application  for  re- 
hearing having  been  thoroughly  argued  in  briefs  filed  by  counsel, 
we  have  given  a  re-examination  to  the  questions  involved.  Such 
re-examination  has  not  resulted  in  any  different  conclusion  than 
that  which  was  heretofore  announced. 


COURT  OF  APPEALS.  281 


ltl6.]  Lucas  County. 


A  majority  of  the  court  are  of  opinion  that  evidence  of  a 
custom,  usage,  habit  or  practice  of  using  the  guy  wire  as  an 
additional  support  to  workmen,  generally  followed  and  known 
to  the  defendant,  or  practiced  for  such  length  of  time  that  it 
should  by  ordinary  care  have  been  known  to  it  before  the  fatal 
injury,  is  competent  evidence  in  this  case.  We  understand  that 
there  is  a  material  difference  between  custom  and  usage,  habit 
or  practice.  Usage,  as  has  been  well  said,  does  not  imply  imme- 
morial existence  or  general  prevalence  as  does  custom.  In  the 
consideration  of  this  case  we  have  not  used  the  words  usage  or 
habit  or  practice  as  meaning  the  same  thing  as  custom.  General 
custom  may  itself  come  to  have  the  force  and  effect  of  law.  In 
many  cases  evidence  of  usage  or  habit  or  practice  may  be  admis- 
sible to  show  whether  the  defendant  has  been  guilty  of  negligence 
or  the  plaintiff  guilty  of  contributory  negligence.  A  good  illus- 
tration of  this  is  found  in  a  decision  by  the  circuit  court  in 
Lucas  county,  entitled  The  L,  S.  &  M,  S.  Ry.  Co.  v.  Botefuhr, 
Administrator,  10  C.C.(N.S.),  281;  20  C.  D.,  67.  That  decision 
was  concurred  in  by  all  the  judges  sitting,  namely,  Haynes, 
Parker  and  Taggart,  JJ.,  and  was  affirmed  by  the  Supreme 
Court,  without  report,  78  0.  S.,  413.  The  syllabus  and  the 
opinion  in  the  case,  considered  together,  show  the  varying  uses 
of  the  words  custom  and  habit.  It  was  held  in  that  case  that 
evidence  of  the  habit  or  custom  of  the  conductor  representing 
the  company  was  admissible  not  only  upon  the  question  of 
whether  the  company  was  in  the  exercise  of  ordinary  care,  but 
also  upon  the  question  of  whether  the  deceased,  being  aware  of 
the  custom  and  of  the  habit  of  the  conductor,  was  guilty  of 
contributory  negligence  or  exercised  ordinary  care.  Parker,  J., 
in  the  course  of  the  opinion,  uses  this  language: 

''The  evidence  in  the  case,  we  should  say,  is  hardly  suflScient 
to  establish  a  custom  having  the  force  of  law,  and  perhaps  not 
one  having  the  force  of  an  established  and  promulgated  rule 
binding  upon  all  employees  of  the  company,  at  all  times  and 
places.  But  we  think  it  is  quite  sufficient  to  show  this  habit  in 
the  performance  of  the  work  upon  the  part  of  this  conductor  and 
this  trainman  when  working  together  in  the  making  up  of  that 
train."    •    •    • 
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The  court  say  this  on  page  71: 

''As  to  the  admissibility  of  evidence  of  this  character  we  think 
there  can  be  no  qnestioiL" 

And  the  court  cite  the  following  earlier  decisions  of  this  court 
establishing  that  doctrine;  Care  v.  Pierce^  10  C.  D.,  711, 
afBrmed  without  report,  64  0.  S.,  578 ;  Pennsylvania  Co.  v.  Ma- 
honey,  12  C.  D.,  366. 

It  is  said  in  12  Cyc,  1079,  that,  **  What  is  negligence  and  what 
is  due  care  may  depend  upon  the  customs  and  habits  of  people 
in  the  same  place  and  under  similar  circumstances."  We  sup- 
pose it  to  be  well  established  law  that  custom  or  usage  can  not 
excuse  or  justify  a  negligent  act,  but  may  be  evidence  on  the 
question  whether  the  act  was  negligent ;  or,  to  put  the  same  thing 
in  other  phraseology,  what  usually  is  done  may  be  evidence  of 
what  ought  to  be  done,  but  what  ought  to  be  done  is  fixed  by  a 
standard  of  reasonable  prudence,  whether  it  is  usually  complied 
with  or  not.  Of  course,  the  ultimate  question  in  this  case  was 
as  to  whether,  under  the  issues  made  in  the  pleadings,  the  defend- 
ant was  guilty  of  negligence,  and  the  existence  or  non-existence 
of  the  claimed  custom  or  practice  was  only  material  in  so  far 
as  it  bore  on  the  question  of  whether  it  had  or  had  not  failed  to 
exercise  ordinary  care. 

In  view  of  the  failure  to  comply  with  the  workmen's  compen- 
sation law,  the  question  of  the  contributory  negligence  of  the 
deceased  may  not  be  important,  but  the  principle  applies  equally 
to  the  claimed  negligence  of  the  defendant  company. 

A  majority  of  the  court  are  of  opinion  that  the  application 
for  a  rehearing  must  be  denied. 

Chittenden,  J.,  concurs. 
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UABILITY  OP  A  MUNICIPALITY  POK  AN  INJURY  DUE 

TO  ICE  ON  THE  SIDEWALK. 

Court  of  Appeals  for  Hamilton  Ck)unt7. 
Matilda  Steinbeck  v.  The  John  Hauck  Brewing  CoMPAirr.* 

Decided,  April  3,  1916. 

Municipal  Corporations — Ordinance  Providing  Penalties  for  Failure  on 
the  Part  of  Abutting  Owner  to  Remove  Snow  and  Otfier  ObstruO' 
tions  from  Sidewalk — Can  Not  he  Made  the  Basis  of  an  Action 
Against  an  Abutting  Owner — For  Injury  from  Falling  on  a  Bide- 
toalk  Covered  vHth  Ice, 

Allegations  that  the  plaintiff  fell  and  was  injured  on  a  sidewalk  which 
was  covered  with  ice  and  had  a  "steep  descent"  toward  the  next 
fitreet,  do  not  state  a  cause  of  action  against  the  owner  of  the 
abutting  property,  notwithstanding  the  existence  of  an  .ordinance 
providing  that  "whenever  the  sidewalk,  or  any  part  thereof,  ad- 
Joining  any  building  or  lot  of  land  or  any  street,  shall  be  en- 
cumbered with  ice,  it  shall  be  the  duty  of  the  owner  or  owners, 
occupant  or  occupants,  or  any  person  having  the  care  of  such 
building  of  lot,  to  cause  such  sidewalk  to  be  made  safe  and  con- 
venient by  removing  the  ice  therefrom,  or  by  covering  the  same 
with  sand  or  some  other  suitable  substance,  and  in  case  such  owner 
or  owners  or  other  person  shall  neglect  so  to  do,  for  the  space  of 
two  hours  during  the  day  time  [he  or  they]  shall  be  liable  to  the 
penalty  named  in  the  following  section.' 


r$ 


Class  &  Luebbert  and  Michael  G,  Heintz,  for  plaintiff  in  error. 
Harmon,  Colston,  Ooldsmith  &  HoacUy,  contra. 

Jones  (Oliver  B.),  J. 

Plaintiff  seeks  to  recover  damages  for  personal  injuries  re- 
ceived by  her  in  a  fall  upon  an  icy  sidewalk.     The  action  is 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  October  10,  1916. 
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brought  against  the  owner  of  the  lot  of  land  along  which  the  side- 
walk extends. 

The  material  allegations  of  the  amended  petition  under  which 
defendant  is  sought  to  be  held  are  as  follows: 

' '  That  along  the  north  side  of  said  brick  building  and  extend- 
ing along  East  Twelfth  street  is  a  cement  sidewalk,  and  that  said 
sidewalk  slopes  eastwardly  with  a  steep  descent  to  said  alley  to 
the  rear  of  the  premises  of  the  defendant, 

•  •  •  • 

*  *  That  prior  to  February  8,  1913,  the  city  of  Cincinnati  by  its 
board  of  council  had  duly  passed  an  ordinance  of  the  said  city, 
providing  for  the  removal  of  ice  from  the  sidewalks  by  the  owner 
of  the  building  or  lot  of  land  adjoining  such  sidewalk,  and  that 
said  ordinance  was  in  force  and  binding  on  the  date  aforesaid. 
That  said  ordinance  is  as  follows: 

**  *  Whenever  the  sidewalk,  or  any  part  thereof,  adjoining 
any  building  or  lot  of  land,  or  any  street,  shall  be  incumbered 
with  ice,  it  shall  be  the  duty  of  the  owner  or  owners,  occupant 
or  occupants,  or  any  person  having  the  care  of  such  building  or 
lot,  to  cause  such  sidewalk  to  be  made  safe  and  convenient  by 
removing  the  ice  therefrom,  or  by  covering  the  same  with  sand  or 
some  other  suitable  substance,  and  in  case  such  owner  or  owners;, 
or  other  person  shall  neglect  so  to  do,  for  the  space  of  two  hours 
during  the  day  time,  shall  be  liable  to  the  penalty  named  in  the 
following  section.' 

'^That  the  defendant  company  through  its  agents  had  been 
notified  by  the  police  authorities  of  the  city  of  Giacinnati  of 
the  condition  of  said  sidewalk,  and  had  been  notified  to  remove 
the  ice  therefrom,  or  to  make  the  said  sidewalk  safe  by  covering 
the  same  with  sand  or  with  some  other  suitable  substance,  but 
that  defendant  company  failed  and  refused  to  remove  or  cover 
said  ice,  but  permitted  said  sidewalk  to  remain  in  the  dangerous 
condition  as  aforesaid. 

**That  said  sidewalk  by  reason  of  its  being  constructed  with 
said  steep  descent  and  negligently  and  carelessly  allowed  by 
defendant  to  remain  covered  with  ice  and  snow  for  a  period  of 
several  days,  was  a  dangerous  nuisance  and  menace  to  persons 
using  the  same,  and  was  the  direct  cause  of  the  injuries  inflicted 
upon  this  plaintiff  as  hereinafter  set  out." 

A  demurrer  to  this  amended  petition  was  sustained,  and  judg- 
ment was  entered  for  defendant. 
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This  proceeding  in  error  is  brought  seeking  the  reversal  of 
that  judgment. 

It  will  be  observed  that  there  is  no  allegation  of  any  structural 
defect  in  the  sidewalk  or  that  defendant  in  any  way  caused  or 
contributed  to  the^  bringing  of  the  ice  or  snow  upon  it.  True, 
something  is  said  of  a  steep  slope,  but  it  is  not  alleged  that  the 
construction  is  in  any  way  improper  or  out  of  conformity  with 
that  of  the  street,  or  that  the  defendant  was  at  all  responsible  for 
such  slope  or  descent,  which  is  determined  by  the  city. 

If  the  action  had  been  brought  against  the  owner  of  adjoin- 
ing property,  it  would  be  substantially  the  same  as  Chase  v.  City 
of  Cleveland,  44  0.  S.,  505,  where  a  demurrer  to  the  petition  was 
sustained.  The  same  question  was  again  considered  in  Norwalk 
V.  Tuiile,  73  0.  S.,  242,  where  it  was  also  held  that  there  was  no 
cause  of  action  and  a  demurrer  to  the  petition  should  have  been 
sustained.  There  would  be  no  liability  to  plaintiff  here  on  the 
part  of  the  city,  on  whom  is  cast  the  duty  of  keeping  the  street 
and  sidewalk  in  repair  and  free  from  nuisance  (G.  C,  3714). 
And  as  no  such  duty  rests  upon  the  property  owner  in  favor  of  a 
passer-by,  there  is  all  the  more  reason  why  he  would  not  be  liable. 

It  is  contended,  however,  that  because  of  the  city  ordinance,  it 
became  the  duty  of  the  property  owner  either  to  remove  the 
snow  and  ice  or  to  cover  same  with  sand,  and  that  when  such 
duty  is  not  performed,  a  liability  would  arise  in  favor  of  one 
who  might  be  injured. 

The  early  case  of  Van  Dyke  v.  City  of  Cincinnati,  1  Disney, 
532,  fully  discusses  and  disposes  of  this  contention.  This  is  a 
decision  of  the  superior  court  in  special  term,  but  the  opinion  of 
Judge  Spencer  is  so  clear  and  convincing  that  it  has  been  widely 
cited  and  approved  as  an  authority. 

The  ordinance  quoted  and  relied  upon  by  plaintiff,  if  not  iden- 
tical, is  entirely  similar  to  that  relied  upon  in  the  Van  Dyke 
case,  having  been  continued  on  the  books  under  the  different 
codifications  of  ordinances.  No  question  was  raised  as  to  the 
validity  of  the  ordinance. 

Counsel  for  plaintiff  undertake  to  avoid  the  force  of  the  deci- 
sion in  the  Van  Dyke  case  by  suggefsting  that  thte  countdl  had 
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not  legislative  authority  at  that  time  for  the  enactment  of  the 
ordinance  under  consideration  in.  the  Van  Dyke  case,  while  now 
express  authority  for  the  ordinance  in  its  present  form  is  found 
in  Section  3853,  General  Code: 

*  *  The  councils  of  municipal  corporations  may  provide  by  ordi- 
nance for  the  construction  and  repair  of  necessary  sidewalks, 
curbing,  or  gutters,  or  parts  thereof,  within  the  limits  of  the  cor- 
poration, and  may  require  by  imposition  of  suitable  penalties 
or  otherwise,  the  owners  and  occupants  of  abutting  lots  and  lands 
to  keep  the  sidewalks,  curbing  and  gutters  in  repair,  free  from 
snow  or  any  nuisance."  ♦ 

It  might  be  noticed  that,  if  it  is  necessary  to  be  technical  as  to 
the  authority  conferred,  the  word  **ice"  does  not  appear  in 
the  section ;  but  we  do  not  regard  this  of  importance,  as  there 
is  no  question  of  the  power  of  council  to  enact  the  ordinance  in 
its  present  form.  This  ordinance  provides  a  penalty  for  non- 
compliance, and  does  not  in  any  way  undertake  to  fix  any  fur- 
ther liability  upon  the  property  owner.  There  is  no  doubt  that 
a  compliance  with  the  ordinance  can  be  required  by  enforcing 
the  penalty  provided,  but  no  provision  is  made  or  attempted  to 
create  a  liability  for  any  damages  that  might  possibly  be  occa- 
sioned because  of  such  non-enforcement. 

It  has  been  held  in  Wilhelm  v.  City  of  Defiance,  58  0.  S.,  56, 
where  a  judgment  had  been  recovered  against  the  city  by  reason 
of  a  defective  sidewalk,  that  the  owner  of  property  can  not  be 
required  to  indemnify  the  city  for  damages  even  though  he  had 
been  notified  by  it  to  repair  such  sidewalk  and  had  failed  to  do 
so.  The  city  had  the  power  construct  the  walk  and  collect  the 
cost  from  the  property  owner. 

The  law  is  well  settled  that  the  abutting  owner  is  only  liable 
where  he  has  by  some  act  of  commission  created  the  nuisance 
which  caused  the  injury.  Morris  v.  Woodburn,  57  0.  S.,  330; 
Rochester  v.  Campbell,  123  N.  Y.,  405. 

In  4  Dillon  on  Municipal  Corporations,  Section  1697,  the  duty 
of  a  city  in  regard  to  ice  and  snow  in  the  streets  and  on  the  sid^ 
walks  is  stated,  and  numerous  cases  are  cited : 
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'*•  •  *  the  mere  dipperiness  of  a  sidewalk  occasioned  by 
ice  or  snow  not  being  accumulated  so  as  to  constitute  an  obstruc- 
tion, is  not  ordinarily  such  a  defect  as  will  make  the  city  liable 
for  damages  occasioned  thereby. 

"The  owner  or  occupant  of  the  building  is  not  liable,  in  such 
cases,  to  the  person  injured  on  the  sidewalk  in  front  thereof  from 
natural  accumulations  of  snow  or  ice." 


Among  the  cases  supporting  this  doctrine  may  be  cited :  Kirby 
V.  Boylston  Market  Assn,,  80  Mass.,  240;  Fuchs  v.  Schmidt,  8 
Daly  (N.  T.),  317;  Connolly  v.  Bursch,  134  N.  T.  Supp.,  141; 
Dahlin  v.  WdUh,  192  Mass.,  163 ;  City  of  Hartford  v.  Talcott, 
48  Conn.,  525;  City  of  8t.  Louis  v.  Conn,  Miut.  L.  I.  Co.,  107 
Mo.,  92 ;  Flynn  v.  Canton  Co.,  40  Md.,  312 ;  Taylor  v.  Ky.  Co.,  45 
Mich.,  74;  Bloom  v.  Toledo,  2  C.C.(N.S.),  108. 

Counsel  for  plaintiff  in  error  contend,  howeVer,  that  two  re- 
cent cases  in  the  Supreme  Court  of  Ohio,  Variety  Iron  &  Steel 
Co.  V.  Poak,  89  0.  S.,  297,  and  Schell  v.  Dubois,  Admr.,  decided 
February  29,  1916,  have  in  some  way  changed  the  rules  hereto- 
fore announced.  In  these  cases  negligence  per  se  was  found  to 
exist  by  the  court.  In  the  first  case  a  machine  was  used  with 
a  set  screw  protruding  in  such  a  way  as  to  cause  the  injury, 
being  directly  contrary  to  the  statute.  In  the  last  case,  the  ex- 
cessive speed  at  which  the  automobile  was  driven  past  the  car 
discharging  passengers,  in  direct  violation  of  the  ordinance,  was 
the  immediate  and  proximate  cause  of  the  injury.  These  were, 
in  both  cases,  acts  of  commission,  where  the  injury  was  the  di- 
rect result  of  plaintiff's  positive  act. 

In  the  instant  case  defendant,  to  quote  the  language  of  the 
court  in  Heeney  v.  Sprague,  11  R.  I.,  456,  at  461,  ^'bas  not  done 
anything  injurious  to  others  which  it  was  forbidden  to  do;  it 
has  simply  left  undone  something  beneficial  to  others  which  it 
was  required  to  do  under  a  penalty  in  case  of  default.  The 
thing  required  was  not  obligatory  upon  it  at  common  law.  It 
was  a  duty,  newly  created  by  ordinance,  it  might  have  omitted 
with  entire  impunity." 

The  case  of  Oriswold  v.  Camp,  149  Wis.,  399,  is  almost  iden- 
tical with  the  instant  case,  the  ordinance  provision  being  prac- 
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tically  the  same,  and  in  that  case  counsel  relied  upon  the  doctrine 
that:  ** failure  to  obey  a  statute  designed  to  conserve  human 
safety,  is  negligence  per  se.  That  is  not  of  universal  application. 
It  depends  upon  the  presumed  legislative  intent.  In  all  cases 
where  the  doctrine  has  been  applied  there  was  a  manifest  pur- 
pose to  create  the  liability  or  make  a  rule  of  evidence  as  to  an 
existing  duty.  There  the  ordinance  dealt  with  a  situation,  where, 
by  statute,  the  municipality  was  in  duty  bound  to  keep  the 
sidewalks  in  a  reasonably  safe  condition  for  public  travel,  and 
persons  doing  work  contemplated  on  premises  adjacent  to  the 
street,  were  in  duty  bound  to  conduct  their  operations  with 
ordinary  care  for  the  safety  of  persons  lawfully  using  the  walk. 
The  ordinance  required  the  party  responsible  for  the  work  on 
adjacent  property  to  aid  the  city  in  performing  its  duty  and 
to  do  the  particular  thing  as  essential  to  ordinary  care  on  his 
part.  The  ordinance  did  not  create  any  liability;  that  existed 
independently  of  any  legislation.  All  the  ordinance  did  was  to 
regulate  the  performance  of  an  existing  duty.  Courts  have 
not  gone  so  far  as  to  construe  any  such  ordinance  as  that  in 
question  as  creating  a  liability  such  as  the  one  claimed." 

We  find  nothing  in  the  Poak  or  Schell  cases  that  would  in  any 
way  require  or  authorize  a  change  in  the  law  in  Ohio  as  to  icy 
sidewalks  as  heretofore  announced. 

The  petition  in  this  case  fails  to  state  a  cause  of  action. 

Judgment  aflBrmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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AS  TO  WHETHER  AN  ATTEMPTED  CHANCE  OF  BENEFICIARY 

WAS  EFFECTUAL. 

Court  of  Appeals  for  Wyandot  County. 

Martha  Kerr  v.  Margaret  Bowers  et  al.* 

Decided,  March  23,  1915. 

Interpleader — Life     Insurance     Contracts — Change     of     Beneficiary — 
Waiver. 

1.  Section  11265,  General  Code,  is  auxiliary  to  and  not  destructive  of» 

the  equitable  remedy  of  interpleader.  Hence,  the  custodian  of  a 
fund  who  claims  no  interest  therein,  not  knowing  to  which  of  two 
or  more  persons,  making  claim  thereto,  under  different  titles  he 
should  pay  the  same,  may  file  a  petition  in  the  nature  of  a  bill 
of  interpleader  making  such  persons  parties  thereto,  pay  the  money 
into  court  and  have  adjudicated  the  rights  of  said  claimants 
thereto. 

2.  Where,  in  a  policy  of  insurance  the  right  to  change  the  beneficiary 

is  reserved  to  the  insured,  the  beneficiary  named  therein  has  no 
vested  interest  in  such  policy  until  the  death  of  the  insured  and 
such  insured  may,  during  his  lifetime,  designate  another  bene- 
ficiary at  will.  Hence,  where  such  insured  has,  in  the  form  and 
manner  prescribed  by  such  policy,  executed  and  forwarded,  to- 
gether with  the  policy,  to  the  company's  home  oflice,  the  instru- 
ment required  to  effect  such  change,  but  dies  before  such  instru- 
ment reaches  said  company,  and  thereafter  the  company  files  a 
bill  of  interpleader  and,  making  the  rival  claimants  parties  there- 
to, pays  the  money  into  court,  such  change  of  beneficiary  is  effect- 
ual, even  though  the  company  did  not  endorse  the  change  of 
beneficiary  upon  the  policy  as  provided  therein,  such  provision  be- 
ing for  the  benefit  of  the  company,  is  thereby  waived. 

Finley  &  Oallinger,  for  plaintiff  in  error. 
D.  C,  Parker  and  W.  R,  Hare  contra. 

Ansberry,  J. 

This  case  was  commenced  by  the  New  York  Life  Insurance 
Company  filing  a  bill  of  interpleader  in  the  Court  of  Common 
Pleas  of  Wyandot  County,  Ohio,  in  which  IMartha  Kerr  and 

•Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its  rec- 
ord in  this  case  overruled,  May  18,  1915. 


I 
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Margaret  Bowers  were  named  as  defendants,  which  set  forth 
*in  substance  that  said  company,  on  the  26th  day  of  February, 
1901,  entered  into  a  contract  of  insurance  with  Robert  E.  Kerr, 
under  the  terms  of  which  said  company  undertook  and  did  in- 
sure the  life  of  said  Robert  E.  Kerr  by  the  issuance  of  policy 
No.  3,124,789,  and  thereby  agreed  to  pay  $2,000  to  Martha 
Kerr,  wife  of  said  insured,  *'or  to  such  other  beneficiary  as 
may  have  been  duly  designated,  on  receipt  of  satisfactory  proofs 
of  the  death  of  said  Robert  E.  Kerr." 
Said  policy  further  provided : 

*  *  The  insured  may,  at  any  time  during  the  continuance  of  this 
policy,  provided  the  policy  is  not  then  assigned,  change  the 
beneficiary  or  beneficiaries  by  written  notice  to  the  company, 
at  its  home  oflSce,  accompanied  by  this  policy ;  such  change  shall 
take  effect  on  the  endorsement  of  the  same  upon  the  policy  by 
the  company." 

The  company  further  alleges  that  on  the  16th  day  of  April 
1912,  said  Robert  E.  Kerr  died.  Satisfactory  proofs  of  death 
were  furnished,  and  by  reason  thereof  said  company  became 
bound  to  pay  the  sum  of  $2,081.23,  the  amount  due  on  said 
policy,  but  that  said  company  was  prevented  from  paying  said 
sum  for  the  reason  that  on  the  18th  day  of  April,  1912,  said 
company  received  at  its  home  office  an  instrument  in  writing 
in  the  words  and  figures  following: 

**Kebr  Brothers.     Millers  and  Dealers  in  Ploub, 
''Corn  Meal,  Mill  Peed,  etc. 

"Upper  Sandusky,  Ohio,  April  15,  1912. 
*'New  York  Life  Insurance  Company, 
* '  346  Broadway,  New  York,  N.  Y. 
''Gentlemen: 

* '  I  herewith  assign  New  York  Life  Insurance  policy  No.  3,124,- 
789,  issued  to  me  March  4,  1901,  to  Mrs.  H.  W.  Bowers,  Upper 
Sandusky,  Ohio,  my  sister,  as  beneficiary  of  said  policy  instead 
of  Martha  Kerr. 

Policy  for  $2,000  enclosed  herewith  for  change. 
Witness :  ' '  Yours  very  truly, 

Jane  Kerr.  (his) 


n 
it 
(( 

"Thos.  C.  Kerr.  Robert  X  E.  Ejebb. 

"G.  W.  Sampson.  (mark.) 


(< 


J.  H.  Kerb/' 


COURT  OF  APPEALS.  291 


1917.]  Wyandot  County. 


On  the  27th  day  of  April,  1912,  ^Margaret  Bowers  notified  said 
company  that  by  reason  of  said  instrument  she  claimed  the  said 
sum  of  $2,081.23,  and  demanded  payment  therefor.  That  said 
MSartha  Kerr,  wife  of  said  Kobert  E.  Kerr,  disputes  said  claim 
and  demands  payment  of  said  sum  to  her  as  beneficiary  named 
in  said  policy. 

The  other  formal  allegations  are  such  as  are  required  in  a  bill 
of  this  character,  and  made,  on  behalf  of  the  company,  a  case 
entitling  the  company  to  the  relief  asked,  which  was  that  said 
company  be  permitted  to  pay  the  money  into  ccTurt  for  its  de- 
termination as  to  who  should  receive  said  sum. 

That  thereafter  Martha  Kerr  and  Margaret  Bowers  filed  their 
respective  cross-petitions  in  this  action,  and  from  the  pleadings, 
the  evidence  and  the  admission  of  parties,  the  facts  are  found, 
briefly  stated,  to  be  that  Robert  E.  Kerr  separated  from  his 
wife,  Martha  Kerr,  in  April,  1906,  and  thereafter  made  his  home 
at  the  family  homestead  with  his  mother,  an  aged  lady,  several 
brothers,  and  his  sister,  Margaret  Bowers,  cross-petitioner  here- 
in. That  said  IMargaret  Bowers  had  charge  of  the  household; 
that  said  Robert  E.  Kerr,  for  a  long  period  of  time  before  his 
death,  was  afflicted  with  varicose  veins  and  required  a  great 
deal  of  nursing  and  attention;  that  this  attention  was  given 
to  him  by  his  sister,  ]\Iargaret  Bowers,  and  that  a  few  days  be- 
fore his  death  he  advised  his  relatives  that  it  was  his  intention 
to  compensate  his  said  sister  for  her  sacrifices  and  the  services 
she  had  rendered  him  by  assigning  to  her  his  policy  of  insurance 
in  the  New  York  Life  Insurance  Company.  And  that  after- 
wards, to-wit,  on  the  15th  day  of  April,  1912,  he  requested  one 
of  his  brothers  to  go  to  his  office  safe  and  bring  therefrom  the 
said  policy  of  insurance;  and  when  it  was  brought  to  him,  he 
gave  the  same  to  Margaret  Bowers,  and  then  executed  the  writ- 
ten instrument  hereinbefore  referred  to  and  set  forth,  and 
caused  the  same,  together  with  the  policy,  to  be  deposited  in  the 
mail,  addressed  to  the  New  York  Life  Insurance  Company,  at 
its  home  office  in  New  York  City.  Said  Robert  E.  Kerr  died 
the  following  day,  to-wit,  June  16th,  1912,  and  before  the  policy 
and  written  instrument  making  change  of  beneficiary  reached 
said  company.  The  company  did  not  endorse  this  change  of 
beneficiary  upon  the  policy. 
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The  court  below  found  for  and  rendered  judgment  for  Mar- 
garet Bowers. 

Within  three  days  thereafter,  Martha  Kerr  filed  her  motion 
for  new  trial,  which  was  overruled. 

Thereafter  she  filed  her  petition  in  error  in  this  court,  aver- 
ring a  number  of  errors  of  the  trial  court,  and  pra3ring  a  re- 
versal of  its  judgment,  and  that  this  court  render  a  judgment 
in  favor  of  said  plaintiff  in  error,  Martha  Kerr. 

The  question  in  this  case  is,  whether  or  not  the  change  of 
beneficiary  atfempted  on  the  15th  day  of  April,  1912,  through 
the  instrumentality  chosen  by  said  Robert  E.  Kerr,  was  effective. 
However,  before  reaching  this  pivotal  question  in  the  case,  sev- 
eral other  points  raised  by  counsel  must  be  disposed  of. 

At  the  outset,  objection  was  made  by  counsel  on  behalf  of 
Martha  Kerr  to  the  introduction  of  any  evidence  in  the  case, 
which  objection  was  overruled,  and  to  which  the  defendant 
thereupon  excepted. 

Mrs.  Bowers  was  required  to  elect  whether  she  made  claim  for 
the  amount  of  the  policy  by  virtue  of  a  gift  and  as  a  beneficiary 
thereunder,  or  by  virtue  of  an  assignment  to  her  for  a  valuable 
consideration.     She  elected  to  claim  under  the  assignment. 

The  objection  to  the  introduction  of  any  testimony,  as  it  after- 
wards transpired,  was  on  the  ground  that  the  filing  of  the  bill 
of  interpleader  herein  was  without  authority  of  law. 

We  think  that  no  error  was  committed  in  overruling  this 
objection  for  the  reason  that  even  though  Section  11265  of  the 
General  Code  does  not  furnish  authority  for  this  action,  we  are 
of  the  opinion  that  equity  would  take  cognizance  of  such  a  pro- 
ceeding. And  we  are  supported  in  this  contention  by  the  case 
of  Mill  Company  v.  Accident  and  Chi-aranty  Company,  11  C.C. 
(N.S.),  443,  which  holds  that  interpleader  was  recognized  in 
courts  of  equity  prior  to  the  amendment  of  the  statute.  And 
the  case  of  Bank  v.  Beebe,  62  0.  S.,  41,  which  holds  that  this 
section  was  intended  as  an  auxiliary  to  the  practice  in  chancery 
respecting  interpleader. 

Pomeroy's  Equity  Jurisprudence,  Sections  1320  to  1329,  in- 
clusive, describes  the  general  equitable  jurisdiction  to  gnxit 
the  remedy  of  interpleader  independent  of  statute. 
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Counsel  on  behalf  of  Martha  Kerr  also  raise  the  question  of 
estoppel  and  argue  it  at  some  length  both  orally  and  in  their 
brief,  claiming  that  Mrs.  Bowers  is  estopped  from  prosecuting 
this  action  for  the  reason  that  heretofore  she  presented  a  claim 
to  the  administrator  of  the  estate  of  Kobert  E.  Kerr  for  services 
for  nursing  and  caring  for  him.  Said  claim  having  been  re- 
jected, she  brought  suit  in  tlie  Court  of  Common  Pleas  of  Wyan- 
dot County  against  said  administrator,  which  suit  is  pending; 
and  that  her  claim  for  services  in  nursing  and  caring  for  dece- 
dent, sued  for  in  said  action,  is  the  identical  one  which  she  says 
was  discharged  and  satisfied  by  the  assignment  of  the  policy  of 
insurance,  the  subject-matter  of  this  controversy. 

We  fail  to  see  wherein  Martha  Kerr  was  adversely  affected 
thereby,  and  hence  hold  that  Margaret  Bowers  is  not  estopped, 
because  of  said  action,  from  prosecuting  her  rights  under  this 
policy. 

Coming,  then,  to  the  determining  question  in  this  controversy, 
we  find  a  sharp  conflict  of  the  authorities  and  text-writers  on 
this  question,  or,  rather,  on  some  phases  of  this  question. 

It  is  universally  agreed  by  the  text-writers  and  courts  that 
the  insured,  under  a  contract  of  insurance  with  an  old-line  com- 
pany, may  change  the  beneficiary  at  will,  where  such  right  is 
reserved  in  the  contract  and  not  prohibited  by  statute. 

In  Elliott  on  Contracts,  Section  4355,  we  find  this  text : 

* '  The  contract  may  reserve  to  the  insured  the  right  to  change 
the  beneficiary  at  will,  and  when  this  is  done  the  original  bene- 
ficiary acquires  no  vested  interest  in  the  policy  or  its  proceeds, 
and  until  after  the  death  of  the  insured  he  has  a  mere  ex- 
pectancy. This  right  to  change  the  beneficiary'  may  be  reserved 
in  the  policy.    •    •    • 

'*In  ordinary  life  policies  the  beneficiary  takes  a  vested  in- 
terest the  moment  the  policy  is  issued,  and  the  insured  can  not 
cha^ge  the  beneficiary  unless  the  express  power  to  do  so  is  re- 
served. It  is  equally  well  settled  that  when  the  right  to  change 
the  beneficiary  is  reserved  •  •  •  the  beneficiary  named  ac- 
quires no  vested  interest  until  the  death  of  the  insured,  and 
prior  to  that  time  the  insured  may  change  the  beneficiary  at 
will.'* 
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In  the  policy,  the  subject-matter  of  this  suit,  the  insured  ex- 
pressly reserved  the  right  to  change  the  beneficiary,  and  did  all 
in  his  power  to  effect  this  change  when  he  executed  and  delivered 
the  so-called  assignment  above  referred  to  and  set  forth. 

The  case  of  John  Uancock  Mutual  Life  Insurance  Company 
V.  White  et  al,  decided  by  the  Supreme  Court  of  Rhode  Island 
and  reported  in  the  40  Atlantic  Reporter,  page  5,  holds: 

**  First.  The  provisions  of  a  life  insurance  policy  which  per- 
mits a  change  of  beneficiaries  only  with  consent  of  the  company 
is  for  the  benefit  of  such  company;  and  where  it  waives  sadi 
condition,  or  is  estopped  from  pleading  it,  and  the  assured  did 
everything  in  her  power  to  make  a  change  before  her  death, 
although  the  company  did  not  consent  thereto,  the  substituted 
beneficiary  is  entitled  to  the  amount  of  the  policy." 

**  Second.     AVhere  the  insurance  company  files  a  bill  of  inter- 
pleader offering  to  pay  the  amount  of  the  life  insurance  policy 
into  court,  it  will  be  considered  to  have  waived  its  right  to  ob- 
ject to  a  change  of  beneficiaries  on  the  ground  that  it  did  not 
»  consent  thereto." 

It  is  contended  on  behalf  of  Martha  Kerr  that  this  attempted 
change  of  beneficiary  was  ineffectual  for  the  reason  that  the 
policy  contained  the  further  proviso,  , 

*'That  such  change  was  to  take  effect  on  the  endorsement  of 
the  same  upon  the  policy  by  the  company." 

And  in  support  of  this  contention  cited  the  case  of  Fruend 
et  al  V.  Fruend,  reported  in  the  75  N.  E.,  page  925,  by  the  Su- 
preme Court  of  Illinois,  which  court  holds: 

*'A  New  York  statute  (Laws  1892,  p.  2015,  c690,  Section  211) 
requiring  the  consent  of  the  insurance  company  to  a  change  of 
beneficiary  by  insured  becomes  a  part  of  a  New  York  policy  is- 
sued while  such  statute  is  in  force,  and  is  controlling  on  the 
subject  covered  thereby  although  the  policy  is  silent  concerning 
the  same. 

*' "Where  an  insurance  policy  provides  that  no  change  in  bene- 
ficiary shall  take  effect  until  endorsed  on  the  policy  by  the  com- 
pany at  its  home  office,  a  change  in  the  beneficiary  can  not  be 
accomplished  until  the  prescribed  conditions  are  fulfilled." 
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''The  rights  of  a  beneficiary  in  a  life  insurance  policy  become 
fixed  at  the  death  of  insured  and  are  not  affected  by  a  contem- 
plated change  of  beneficiary  which  insured  had  intended  to 
make,  but  which  had  not  been  effected  in  accordance  with  the 
statute  Aud  terms  of  the  policy  at  the  time  of  his  death. 

''An  insurance  company  can  not,  after  the  death  of  insured 
and  the  consequent  vesting  of  the  rights  of  the  beneficiary, 
waive,  as  against  the  beneficiary,  provisions  of  the  policy  rela- 
tive to  change  of  beneficiary. 

"The  act  of  an  insurance  company  in  filing  a  bill  of  inter- 
pleader and  paying  the  proceeds  of  the  policy  into  court,  can 
not  be  urged  by  either  of  the  claimants  as  against  the  other  as 
a  waiver  by  the  company  of  non-compliance  by  insured  with 
provisions  of  the  policy  for  changing  the  beneficiary." 


The  facts  in  this  case  are  very  similar  to  the  facts  in  the  case 
at  bar.  Judge  Magruder,  in  deciding  it,  pointed  out  that  the 
laws  of  New  York  under  which,  as  he  said,  the  contract  of  insur- 
ance was  made,  were  introduced  in  evidence.  Particularly  Sec- 
tion 211,  which  reads  as  follows: 

"Membership  in  any  such  corporation,  association  or  society 
shall  give  to  any  member  thereof  the  right  at  any  time,  with  the 
consent  of  such  corporation,  association  or  society,  to  make  a 
change  in  his  payee  or  payees,  or  beneficiary  or  beneficiaries, 
without  requiring  the  consent  of  such  payee  or  beneficiaries." 

"This  provision  of  the  New  York  statute,  which  is  admitted 
to  have  been  in  force  in  New  York  when  the  i)olicy  here  in 
question  was  issued,  became  a  part  of  the  contract  embodied 
in  the  policy  by  implication,  with  the  same  effect  as  if  it  had 
been  embodied  in  the  policy  itself." 

It  is  JEiirther  said : 

"All  stipulations  of  the  policy  must  yield  to  the  statute,  and 
in  view  of  the  fact  that  the  provisions  of  the  New  York  statute 
thus  quoted  is,  by  implication,  a  part  of  the  policy  or  contract, 
this  policy  is  to  be  regarded  as  one  which  requires  the  consent 
of  the  company  to  the  change,  the  same  as  though  the  provisions 
of  the  statute  were  written  into  the  policy  itself." 

In  the  case  at  bar  the  statute  of  the  state  of  New  York  was 
neither  pleaded  nor  offered  in  evidence  and,  of  course,  under  the 
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authorities  this  court  could  not  consider  the  statutes  of  a  sister 
state  unless  they  were  both  pleaded  and  proven.  If  this  statute 
was  a  determining  factor  in  the  n^ind  of  the  judge  rendering 
the  opinion  in  the  Fruend  case,  to  that  extent  it  would  be  weak- 
ened as  an  authority  in  this  case. 

In  the  Rhode  Island  case,  the  insured  sought  to  have  the  bene- 
ficiary changed  in  his  policy,  and  through  some  inadvertance 
on  the  part  of  the  company,  or  one  of  its  agents,  the  beneficiary 
slip  executed  by  the  insured  was  mislaid,  and  before  it  had  been 
found  and  the  company  had  time  to  act  upon  it,  the  insured 
died,  and  the  administrator  of  his  estate,  to  whom  the  policy 
was  first  made  payable,  and  Mrs.  Dyer,  in  whose  favor  the  bene- 
ficiary slip  was  executed,  both  claimed  to  be  entitled  to  the 
insurance  fund. 

In  that  case  the  court  said : 

''We  think  ]Mxs.  Dyer  is  entitled  to  the  fund.  The  insured 
had  done  everything  that  was  necessary  on  her  part  to  change 
the  beneficiary  of  the  policy.  The  provision  for  the  consent  of 
the  company  to  the  change  was  solely  for  its  protection,  and, 
therefore,  one  on  which  it  alone  can  insist.  By  filing  its  bill 
that  the  respondents  interplead,  and  thereby  offering  to  pay  the 
fund  as  the  court  shall  determine,  it  has  waived  its  right  to  say 
that  it  did  not  consent,  and  no  one  else  can  urge  the  lack  of  its 
consent  in  its  name." 

This  doctrine  of  waiver  has  been  applied  to  contracts  similar 
to  the  one  under  consideration  in  proceedings  of  this  character 
by  our  Supreme  Court  in  the  case  of  Keckley  v.  Glass  Company, 
reported  in  Volume  86  0.  S.,  page  213,  for,  in  its  third  syllabus, 
it  says : 

**  "Where  a  life  insurance  company  makes  no  defense  and  pays 
the  amount  of  its  policy  into  court  to  abide  the  judgment  of  the 
court  as  between  conflicting  claimants,  parties  claiming  an  in- 
terest in  the  fund  will  not  be  allowed  to  object  to  the  beneficiary 
named  in  the  policy  had  no  insurable  interest. 


»9 


It  may  be  argued  that  the  question  of  lack  of  insurable  inter- 
est presents  a  different  principle  than  the  question  of  change  of 
beneficiary,  still  there  is  no  doubt  that  the  court  in  the  Glass 
Company  case  took  the  same  view  of  the  action  of  the  insurance 
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company  in  filing  a  bill  of  interpleader  as  was  taken  by  the 
Supreme  Court  of  Rhode  Island  in  the  case  referred  to. 

The  doctrine  announced  by  the  Supreme  Court  of  Rhode  Is- 
land  in  the  Dyer  case,  and  by  the  Supreme  Court  of  Illinois  in 
the  Fruend  case,  cited  by  counsel  for  Martha  Kerr,  are  diametri- 
cally opposed  to  one  another,  but  we  are  of  the  opinion  that  the 
sounder  doctrine  is  announced  in  the  Rhode  Island  decision. 
The  trend  of  authority  in  the  older  states  of  the  Union,  where 
insurance  and  insurance  law  had  their  inception  in  this  country, 
is  in  support  of  this  doctrine. 

Counsel  for  Mrs.  Bowers  cite  the  case  of  Anna  Herold  v. 
Pacific  Mutual  Life  Insurance  Company,  reported  in  the  17  C.C. 
(N.  S.),  page  20. 

In  that  case  the  insurance  company  filed  a  bill  of  interpleader 
so  that  the  lawful  beneficiary  of  a  life  insurance  policy  might 
be  determined  by  the  court  as  between  two  rival  claimants.  The 
amount  due  on  the  policy  was  paid  into  the  court,  as  in  this  case. 
The  facts,  briefly  stated,  were  that  Herold  had  a  policy  of  in- 
surance on  his  life  and  Anna  Herold,  his  wife,  was  named  as 
beneficiary.  He  sought  to  substitute  his  mother  as  beneficiary  as 
trustee  for  his  children  in  place  of  his  wife.  To  consummate 
this  change,  in  accordance  with  the  provisions  of  the  policy,  an 
endorsement  thereon  by  the  company  was  necessary.  The  in- 
sured died  pending  the  correspondence  between  himself  and  the 
insurance  company  with  respect  to  this  change,  and  the  en- 
dorsement was  never  made.  A  judgment  was  obtained  in  favor 
of  the  mother  as  trustee  in  the  trial  court.  Error  was  prose- 
cuted to  the  circuit  court.  The  circuit  court  held  that  the  bene- 
ficiary did  all  that  was  within  his  power  to  do  to  change  the 
beneficiary,  and  aflSrmed  the  judgment  of  the  lower  court. 

We  reach  the  same  conclusion  with  reference  to  this  case  as 
did  the  court  in  the  case  just  referred  to,  but  on  the  grounds 
set  forth  in  the  case  of  John  Hancock  Mutual  Life  Insurance 
Compawy  v.  White  et  al,  40  Atlantic,  page  5,  and  the  case  of 
Keckley  et  al  v.  Ola^s  Company,  86  0.  S.,  page  213. 

It  follows  that  the  judgment  of  the  court  of  common  pleas 
must  be  affirmed. 

Cbov^,  J.,  and  Kinder,  J.,  concur. 
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ISSUE  AS  TO  WHETHER  INJURED  BOY  WAS  A 

TRESPASSER. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Union  Bethel  v.  John  Edward  Bryson  Schy, 
A  Minor  Thirteen  Tears  op  Age,  et  al. 

Decided,  December  6,  1915. 

Fire  Escape  Falls  and  Injures  Boy — Defense  by  Occupant  of  the  Prop- 
erty that  the  Boy  Was  Meddling — Accuracy  of  Statement  Required 
in  Instructing  a  Jury  Where  the  Issues  Are  Close  and  the  Testir 
mony  Nearly  Equally  Balanced. 

1.  While  In  some  instances  irrelevant  matter  may  be  incorporated  into 

a  charge  to  the  Jury  without  prejudice,  such  is  not  the  case  where 
the  evidence  is  close  and  the  issues  such  that  the  parties  are  en- 
titled to  have  the  law  applicable  thereto  stated  without  ambiguity 
or  confusion  with  extraneous  matter. 

2.  A  charge  which  limits  the  Jury  to  consideration  of  the  evidence 

offered  by  one  side  only  as  to  a  certain  issue,  is  erroneous  and 
clearly  prejudicial,  as  is  also  the  statement  that  "if  you  find  from  a 
preponderance  of  the  defendant's  evidence"  that  the  plaintiff  did  so 
and  so,  "then  he  can  not  recover." 

Fulton  &  Woost,  for  plaintiff  in  error. 

George  J.  Slaline  and  Matthews  &  Matthews,  contra. 

Jones  (E.  H.),  P.  J. 

This  action  was  brought  in  the  court  below  by  Bryson  Schy, 
a  minor,  against  the  Cincinnati  Union  Bethel,  for  damages 
caused  by  the  falling  of  a  portion  of  the  fire  escape  on  a  build- 
ing known  as  the  Anna  Louise  Inn,  which  building  was  oc- 
cupied by  and  under  the  control,  at  the  time  of  the  accident,  of 
the  Cincinnati  Union  Bethel,  the  plantiff  in  error  in  this  court. 
There  was  a  verdict  for  $1,500  in  favor  of  the  plaintiff,  and 
upon  a  motion  for  new  trial  this  was  held  to  be  excessive  by 
the  trial  judge  and  was  reduced  to  $1,200,  for  which  sum  the 
judgment  was  entered. 

This  proceeding  in  error  is  for  the  reversal  of  this  judgment, 
and  we  find  upon  an  examination  of  the  record  and  the  charge 
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of  the  court,  that  the  judgment  should  be  reversed  for  error 
in  the  charge.  In  order  to  understand  our  action  it  will  be 
necessary  to  point  out  briefly  the  issue  in  the  case. 

The  fire  escape  was  constructed  alongside  of  and  attached 
to  the  building,  and  extended  over  the  sidewalk.  The  lower 
section  of  the  fire  escape  was  held  in  a  horizontal  position  by 
means  of  a  wire  rope  to  which  was  attached  a  weight.  This 
portion  of  the  fire  escape  was  attached  to  the  main  fire  es- 
cape by  a  joint,  or  hinge,  at  one  end,  and  it  was  so  balanced 
by  said  weight  and  wire  rope  that  when  occasion  would  arise 
to  use  the  fire  escape,  those  using  the  same,  by  stepping  upon 
said  suspended  portion,  would  cause  the  same  to  gradually 
lower  until  the  detached  or  unfastened  end  thereof  would 
strike  the  sidewalk,  thus  permitting  the  person  or  persons  using 
the  same  to  reach  the  ground. 

It  is  claimed  that  while  passing  along  the  sidewalk  in  com- 
pany with  two  other  boys,  without  any  fault  on  their  part  this 
rope  broke  and  thereby  caused  the  fire  escape,  or  said  portion 
thereof  so  suspended,  to  fall  and  strike  said  Bryson  Schy  upon 
the  head,  inflicting  a  painful  and  serious  injury. 

The   answer  alleges  that — 

• 

'*  Whatever  injuries  the  plaintiff  received,  and  of  which  he 
complains  in  this  action, were  received  while  trespassing  upon 
the  said  fire  escape  and  under  and  about  the  same,  and  di- 
rectly in  consequence  of  his  illegal  acts  and  trespasses  in  and 
upon  the  said  building,  and  the  illegal  acts  and  trespasses  of 
other  boys  then  and  there  trespassing  upon  the  said  building,  * 
in  which  acts  and  trespasses  the  said  Bryson  Schy  was  then 
and  there  participating,  and  without  any  knowledge  thereof  on 
Ihe  part  of  the  said  defendant,  and  its  ofiBcers,  agents,  or  em- 
ployes, and  were  wholly  caused  by  said  plaintiff  thereby. 


>> 


The  iron  fire  escape  had  fallen,  by  reason  of  a  defect  in  the 
rope,  or  some  defect  in  its  construction,  or  through  the  care- 
lessness or  mischievous  conduct  of  the  plaintiff  and  his  as- 
sociates in  playing  upon  said  fire  escape,  or  in  pulling  down 
the  same.  The  evidence  upon  this  issue  is  conflicting.  The 
plaintiff  and  one  of  his  companions  testify  that  they  were 
doing  nothing  at  the  time  except  walking  along  the  street,  and 
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that  the  fall  of  the  fire  escape  was  sudden  and  wholly  unex- 
pected. They  attempt  to  explain  this  rather  unaccountable  fall 
by  showing  that  a  strong  wind  was  blowing  at  the  time.  The 
third  boy  testified  that  he  attended  the  same  school  as  the  other 
two  boys,  and  that  he  on  the  night  of  the  accident  was  going 
with  them  to  the  Bethel;  that  they  found  a  stick  in  the  alley 
east  of  the  Anna  Louise  Inn;  that  the  boys  had  it  in  their 
hands  and  stuck  it  up  against  the  fire  escape;  it  was  about 
six  feet  long  and  had  a  nail  or'  hook  on  the  end  of  it.  He  said, 
**both  of  them  got  hold  of  it  when  they  pulled  it  down."  Mrs. 
Ethel  King  testified  that  she  had  seen  the  boys  with  a  long  stick 
near  the  scene  of  the  accident. 

We  will  not  quote  further  from  the  evidence,  but  we  are  free 
to  say  from  an  examination  of  the  entire  evidence  that  we  have 
great  doubt  that  the  verdict  of  the  jury  is  supported  by  suflS- 
cient  evidence,  and  are  strongly  inclined  to  the  opinion  that  the 
jury's  verdict  was  against  the  weight  of  the  evidence.  But  we 
prefer  to  place  the  reversal  of  the  judgment  below  upon  the 
ground  that  the  court  erred  in  its  charge  to  the  jury,  as  before 
stated. 

On  page  148  of  the  bill  of  exceptions,  the  court  charged  the 
jury  as  follows: 


'*The  plaintiff,  Bryson  Schy,  as  have  all  other  citizens,  had 
a  perfect  right  to  walk  along  the  sidewalk  at  that  place,  and 
he  would  have  a  right  to  march  along  with  a  stick  on  his 
shoulder,  provided  he  injured  no  person  with  it,  or  did  not 
pull  down  such  fire  escape  upon  him." 

Now  there  was  really  no  question  raised  by  the  pleadings  or 
the  evidence  in  the  case  as  to  the  right  of  Bryson  Schy,  or 
other  citizens,  to  walk  along  the  street  **with  a  stick  on  his 
shoulder."  The  only  complaint  against  S^hy  is  that  he  and 
his  companions  were  trespassing  upon  the  property  (fire  escape) 
of  the  defendant  and  while  so  trespassing  they  carried  a  long 
stick;  neither  was  there  any  charge  that  he  had  injured  any 
person  with  the  stick.  The  court  cannot  see  the  purpose  of  this 
language  in  the  charge;  it  evidently  had  no  function  to  fulfill. 
True  it  is  that  irrelevant  matter  may  be  inserted  harmlessly 
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in  a  charge,  but  in  a  close  case  upon  the  facts  such  as  this 
was,  the  parties  are  entitled  to  have  a  clear  and  unambiguous 
charge  stating  the  law  applicable  to  the  issues,  the  evidence  and 
the  facts  to  be  determined  by  the  ju^}^  The  inference  to  be 
drawn  from  this  language  of  the  court  is  that  there  was  some 
issue  as  to  the  right  of  these  hoys  to  carry  a  stick  along  the 
street,  which  was  not  the  case. 

But  we  think  this  paragraph  above  quoted  is  followed  im- 
mediately on  the  same  page  by  language  exceedingly  prejudicial 
to  the  defendant,  and  more  clearly  erroneuos.    We  quote: 

**If  you  find  by  a  preponderance  of  the  defendant's  evidence 
that  Bryson  used  a  stick  and  pulled  this  fire  escape  down,  and 
that  was  the  proximate  cause  of  his  injuries,  he  cannot  recover. 
But,  on  the  other  hand,  if  you  find  from  that  evidence  that 
vrhile  Bryson  was  walking  along  the  street  with  his  companions, 
this  fire  escape  fell  and  he  was  injured,  he  can  recover,  and  it 
will  be  your  duty  to  return  a  verdict  for  the  plantifif." 

In  determining  whether  or  not  a  stick  was  used  the  jury  were 
not  limited  to  the  evidence  of  the  defendant,  as  stated  by  the 
court  in  this  portion  of  the  charge.  Furthermore,  the  plaintiff 
was  required  to  make  out  his  case  by  a  preponderance  of  the 
evidence,  and  it  was  not  incumbent  upon  the  defendant  to 
furnish  a  preponderance  of  the  evidence  that  the  stick  was 
used.  It  may  well  be  that  some  of  the  evidence  offered  on  be- 
half of  the  plaintiff  would  be  taken  by  the  jury  in  determining 
that  fact,  or  the  plantiffs  evidence  may  have  raised  some  pre- 
sumption of  negligence  on  his  own  part.  In  any  event,  limita- 
tion in  this  portion  of  the  charge  to  the  defendant's  evidence, 
and  especially  the  requirement  that  the  defendant  furnish  a 
preponderance  of  evidence  to  support  its  defense,  was  erroneous 
and  clearly  prejudicial  to  the  rights  of  the  defendant  in  the 
case.  It  will  be  noted  that  the  trial  judge  carries  that  same 
error  into  the  next  sentence  when  he  says: 

**But,  on  the  other  hand,  if  you  find  from  that  evidence'* 
(which  means  defendant's  evidence)  **that  while  Bryson  was 
walking  along  the  street  with  his  companions,  this  fire  escape 
fell  and  he  was  injured,  he  can  recover,"  etc. 
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This  last  sentence  is  prejudicial  in  two  reespects:  first,  as 
already  indicated,  in  the  use  of  the  words  '^that  evidence''  thus 
placing  the  burden  upon  the  defendant  and  excluding  any 
benefit  that  might  be  derived  from  the  plaintiff's  evidence; 
second,  the  language  used  is  a  statement  of  the  doctrine  of  res 
ipsa  loquitur,  which  no  doubt  applies  in  this  case,  but  as  in  all 
cases  this  language  should  have  been  qualified  by  a  charge  to 
the  effect  that  if  the  defect  which  caused  the  fire  escape  to 
fall  was  undiscoverable  in  the  exercise  of  ordinary  care  or  was 
one  which  a  reasonably  prudent  person  would  not  have  seen 
or  observed,  then  the  plantiff  should  not  recover.  We  think  the 
act  of  the  trial  judge  in  stopping  with  this  strong  statement  in 
favor  of  the  plantiff  without  the  necessary  modification  above 
referred  to  was  clearly  erroneous  and  prejudicial. 

It  is  true  that  counsel  for  defendant,  after  the  charge  was 
concluded,  requested  an  instruction  from  the  court  covering 
the  above  criticism,  and  the  court  said: 

*'I  will  say  to  you,  gentlemen  of  the  jury,  that  where  a  cor- 
poration or  a  person  builds  a  fire  escape  over  the  sidewalk,  and 
if  in  the  exercise  of  that  care  which  prudent  persons  under 
those  circumstances,  where  the  public  are  continually  passing 
underneath  it,  by  the  use  of  ordinary  care  in  the  examination 
of  it  would  not  discover  any  latent  defect  in  it,  and  there  was 
^uch  latent  defect,  which  they  could  not  discover  by  the  use 
of  ordinary  care,  which  caused  it  to  break  and  caused  the  in- 
jury, then  of  course  the  plaintiff  cannot  recover." 

What  the  court  here  says  should  have  followed,  in  more 
concise  language,  the  paragraph  before  quoted.  At  the 
time  this  was  given  to  the  jury  the  general  charge  had 
been  completed,  and  counsel  for  the  defense  made  the  request 
for  this  instruction  when  asked  by  the  court  for  suggestions. 

In  view  of  the  conflicting  evidence  in  this  case  and  the  doubt 
as  to  which  side  has  the  weight  thereof,  we  hold  that  the  error 
of  the  court  in  stating  to  the  jury  that  if  while  Bryson  was 
walking  along  the  street  the  fire  escape  fell  and  he  was  injured 
he  can  recover,  without  any  explanation  of  conditions  im- 
mediately given  or  stated  in  the  same  connection,  was  preju- 
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dicial  and  influenced  the  jury  in  arriving  at  the  verdict  in  this 
case. 

Judgment  below  will  therefore  be  reversed  for  errors  in  the 
charge,  as  above  pointed  out. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


ERROR  IN  ALLOWING  A  FEE  FOR  AN  ACTION 

NOT  YET  BROUGHT. 

Court  of  Appeals  for  Hamilton  County. 

Wtt.LiAM  Bahmann  and  E.  J.  Harth  v.  ChABLiES 
S.  Druggan,  Receiver  of  the  Ohiq  Auto  Ac- 
cessory Company;  two  cases.* 

Decided,  June  19,  1916. 

Corporations — Action  for  Unpaid  Subscriptions  for  Btock — Alloivance 
to  Counsel  for  Services  in  a  Future  Action. 

A  court  is  /without  power  to  include  in  a  Judgment  finding  the  lia- 
bility of  stockholders  an  estimated  fee  for  attorneys  in  a  future 
action  to  enforce  stockholders'  liability  or  collect  unpaid  sub- 
scriptions to  the  capital  stock. 

Oscar  W.  Kuhn  and  Ireton  &  Schoenle,  for  plaintiff  in  error. 
8.  A.  Headley,  C,  S.  Druggan  and  J.  F,  Atwood,  contra. 

Jones  (E.  H.),  P.  J. 

Much  of  the  brief  of  counsel  for  plaintiffs  in  error  is  devoted 
to  an  attempt  to  show  that  these  proceedings,  brought  to  collect 
unpaid  subscriptions  to  the  capital  stock  of  a  corporation,  are 
barred  by  Section  8688,  General  Code,  which  provides: 

**An  action  upon  the  liability  of  stockholders  under  the  two 
next  preceding  sections  can  only  be  brought  within  eighteen 
months  after  the  debt  or  obligation  shall  become  enforcible 
against  stockholders. 


>> 


*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 

case  MpHMh  by  the  Supreme  Court,  October  24,  1916. 
allowed 
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As  pointed  out  in  the  brief  of  defendant  in  error,  this  ques- 
tion has  been  decided  very  recently  by  our  Supreme  Court  in 

the  case  of  Bauman  v.  Kiskadden,  Trustee,  94  Ohio  State, . 

The  syllabus  of  the  case  is  so  directly  in  point  as  to  leave  noth- 
ing for  this  court  to  consider  upon  the  question  here  presented, 
and  we  must  hold  that  these  actions  were  brought  within  time 
and  are  not  barred. 

The  Common  Pleas  Court  of  Franklin  County  allowed  the 
receiver  $350  for  compensation  and  expenses  including  attor- 
ney's fees.  The  assets  of  the  defunct  corporation  coming  into 
the  receiver's  hands  amounted  to  only  $75.  The  court  must 
have  considered  the  costs  and  expenses  of  these  proceedings,  not 
at  the  time  commenced,  in  fixing  the  fees.  The  cost  and  ex- 
penses of  bringing  the  $75  into  court  was  a  proper  charge  against 
the  delinquent  stockholders.  But  we  doubt  the  power  of  the 
court  to  include  in  the  judgment,  finding  the  liability  of  the 
stockholders,  an  estimated  fee  for  attorneys  in  a  future  action  to 
enforce  the  stockholders'  liability  or  collect  unpaid  subscrip- 
tions. The  allowance  made  was  nearly  five  times  the  amount 
of  the  assets  in  the  hands  of  the  receiver,  so  that  tt  is  evident 
that  the  court  considered  the  services  of  the  attorneys  in  this 
proceeding  when  fixing  the  allowance. 

For  a  discussion  of  this  question,  see  Buisi  v.  WiUiams,  81 
S.  C,  495,  at  page  499. 

But  this  is  aside  from  the  record  before  us.  We  have  no 
power  to  interfere  with  the  judgment  of  the  Franklin  county 
court  in  the  receivership  case  and  for  that  obvious  reason  are  not 
asked  to  do  so  by  the  pleadings. 

We  find  no  error  in  the  proceedings  under  review,  and  the 
judgments  are  aflSrmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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FAILURE  TO  ESTABLISH  DEDICATION  OF  A 
SUPPOSED  ROADWAY. 

Court  of  Appeals  for  Hamilton  County. 

John  Oberhelman  v.  Amelia  E.  Allen. 

Decided,  March  29,  1915. 

Dedication — Of  a  Roadway  hy  Statute,  at  Common  Law  and  hy  Prescrip- 
tion — Dedication  Not  Shown,  When — Permissive  and  Occasional 
Use  of  an  Enclosed  Way  Vests  no  Rights  in  the  Public — Vacation 
by  Council  of  a  Way  Marked  by  Street  Signs  But  Not  Found  in 
the  Public  Records. 

1.  Trustees  of  a  township  have  no  jurisdiction  to  lay  out  and  estab- 

lish a  township  road  through  land  lying  in  another  township. 

2.  The  endorsement  by  a  land  owner  of  the  report  of  viewers  appointed 

to  locate  a  proposed  road,  said  endorsement  reading,  "I  agree  to 
receive  the  above  damages  and  open  the  road  when  the  money  is 
paid/'  does  not  show  a  statutory  dedication  in  the  absence  of  any 
evidence  that  the  money  was  ever  paid,  or  that  the  report  of  the 
viewers  was  accepted  or  that  the  other  necessary  steps  required 
by  statute  were  taken  or  that  the  public  ever  expended  any  money 
on  said  road,  or  any  reference  to  such  way  on  the  public  plats  or 
in  deeds  to  the  abutting  land  subsequently  executed. 

3.  Vacation  by  council  of  a  street,  planned  to  follow  the  line  of  said  sup- 
■  posed  road  after  annexation  of  the  territory  to  the  adjacent  munici- 
pality, does  not  estop  the  land  owner  from  denying  the  existence 
of  such  a  way;  nor  does  the  fact  that  street  signs  htCd  been  placed 
on  the  said  proposed  street,  or  that  the  name  of  the  street  appeared 
in  a  street  directory  made  up  by  the  police  department  for  the 
use  of  its  officers  and  on  a  certain  tax  plat,  afford  proof  of  any 
right  of  the  public  therein. 

4.  Occasional  use  of  a  private  way,  fenced  in  on  both  sides  and  to  which 

admission  was  had  through  gates  and  evidently  by  permission  of 
the  land  owner,  does  not  ripen  into  a  prescriptive  right  or  vest  auy 
title  in  the  public  for  the  purpose  of  a  public  way. 

Herman  P.  Ooebel  and  Oliver  M,  Dock,  for  plaintiff. 
Matthews  &  Matthews  and  Nelson  &  Hickenlooper,  contra 
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Jokes  (Oliver  B.),  J.  ^ 

Plaintiff  claims  he  has  established  the  existence  of  a  pubUe 
road  or  street  thirty  feet  in  width  known  as  Hazard  road  or 
lane,  and  sometimes  called  Lincoln  avenue,  which  extended  from 
St.  Lawrence  avenue  (or  Rapid  Run  road)  southwardly  to  the 
Thomas  Hazard  farm  over  the  east  part  of  the  land  formerly 
owned  by  Robert  Goudy,  who  was  defendant's  predecessor  in 
title,  and  that  the  east  line  of  said  road  was  the  west  line  of  the 
land  of  William  Terry,  who  was  the  predecessor  in  title  of  the 
plaintiff.  He  admits  that  no  part  of  this  road  was  taken  from 
the  land  of  his  predecessor  in  title,  but  claims  that  sucli  land 

i  abutted  on  the  east  side  of  said  road  and -therefore  he  was  en- 

titled to  use  it.    He  claims  that  the  council  of  the  city  of  Cin- 

j  cinnati,.upon  the  petition  of  the  grantors  of  defendant,  by  ordi- 

'  nance  vacated  Hazard  road  in  the  year  1906,  and  that  by  reason 

of  such  vacation  he  has  an  interest  as  an  abutting  property 

;  owner  in  the  vacated  road  by  way  of  an  easement  in  the  entire 

k  road  or  a  fee  in  the  east  half  of  the  road. 

If,  as  contended  by  plaintiff.  Hazard  road  was  a  dedicated 
highway  in  which  he  had  the  right  of  an  abutter,  the  order  of 
council  vacating  it  would  operate  as  a  revocation  of  its  accept- 
ance by  the  council,  and  the  right  of  the  general  public  therein 
would  cease,  but  the  right-of-way  over  it  and  the  easement  in  it 
theretofore  enjoyed  by  plaintiff  would  not  be  impaired  by  such 
vacation,  and  he  would  continue  to  have  such  easement  in  its 
entire  width.  Section  3729,  General  Code;  McQuigg  v.  Cul- 
lins,  56  0.  S.,  649;  Kinnear  Mfg,  Co,  v.  Beaity,  65  0.  S.,  264; 
Traction  Co.  v.  Parish,  67  0.  S.,  190;  Stevens  v.  Shannon,  6  C. 
C,  142;  Price  v.  Toledo,  4  C.C.(N.S.),  57;  Schlemmer  v.  Furni- 
ture Co.,  7  C.C.(N.S.),  468. 

Plaintiff  would  not,  however,  acquire  any  interest  in  the  fee. 
It  would  remain  in  the  original  owner  and  his  grantees.  "When 
the  public  right  is  relinquished,  the  private  rights  which  have 
been  suspended  or  subservient  to  those  of  the  public  would  re- 
vive, and  the  land  would  be  the  property  of  the  owner,  disen- 
cumbered of  the  public  use.  Angell  on  Highways  (3d  Ed.),  326. 
As  stated  in  R.  R.  Co,  v.  Williams,  35  0.  S.,  at  pp.  171-72: 
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**As  between  the  public  and  the  owner  of  land  upon  which  a 
common  highway  is  established  •  •  •  the  fee  of  the  land 
remains  in  the  owner ;  he  is  taxed  upon  it ;  and  when  the  use  or 
easement  in  the  public  ceases,  it  reverts  to  him  free  from  incum- 
brance." 

Usually  when  a  road  or  street  is  dedicated  it  is  taken  equally 
from  adjoining  proprietors  on  each  side  of  its  center  line,  and  in 
a  plat  of  a  subdivision  the  owner  so  plats  his  streets  as  to  lay 
out  lots  on  both  sides.  In  such  cases  on  vacation  of  the  road  or 
street  it  is  said  to  ** revert''  not  to  the  original  owner  of  the  land 
80  dedicated,  but  to  the  owners  of  the  abutting  lots  and  land  at 
the  time  of  such  vacation.  Kinnear  Mfg,  Co.  v.  Beatty,  65  0. 
S.,  264;  Sievem  v.  Shannon,  6  C.  C,  142  (affirmed,  51  0.  S., 
593) ;  Price  v.  Toledo,  4  C.C.(N.S.),  57.  It  has  been  said  to 
*' adhere  to  the  abutting  lots  by  accretion''  going  there  by  neces- 
sity to  preserve  to  the  owners  their  easement  of  ingress  and 
egress.    Traction  Co,  v.  Parish,  67  0.  S.,  190. 

The  rule  that  proprietors  presumptively  own  the  fee  of  the 
soil  under  that  half  of  the  road  which  is  contiguous  to  their 
lands  is  founded  on  the  presumption  that  the  land  covered  by 
the  highway  was  originally  granted  by  the  adjoining  owners 
in  equal  proportions.  When  it  appears  that  it  was  all  granted 
by  a  single  proprietor,  the  presumption  is  rebutted.  His  laying 
a  servitude  can  not  transfer  a  title  to  the  fee.  Seery  v.  Water- 
bury^  82  Conn.,  567,  570.  To  the  same  effect  are  Watrons  v. 
Southworth,  5  Conn.,  305;  In  re  Rohbins,  34  Minn.,  99;  Jose 
V.  Hunter,  101  N.  E.  (Ind.),  665,  669;  McCombs  v.  Stewart, 
40  O.  S.,  669. 

The  important  question  to  be  determined  in  this  case  is 
whether  Hazard  road,  or  lane,  ever  became  a  dedicated  or  public 
highway.  Unless  such  fact  can  be  established,  plaintiff  has 
shown  no  rights  in  the  land  in  dispute. 

A  public  road  or  street  is  established  in  one  of  three  ways: 
1.  By  statutory  dedication.  2.  By  dedication  under  the  com- 
mon law.    3.    By  prescription. 

To"  show  a  statutory  dedication  It  is  necessary  to  prove  that 
the  land  was  conveyed  to  the  public  for  road  or  street  purposes 
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by  deed  or  plat  duly  recorded  and  accepted  by  the  proi)er  au- 
thoritieSy  or  that  proper  proceedings  were  taken  by  the  township 
trustees  of  the  proper  township,  the  county  commissioners  or  the 
council  of  the  city,  to  appropriate  the  land  for  road  or  street 
purposes.  A  failure  to  comply  with  the  steps  made  necessary 
by  the  statute  in  any  essential  particular  would  show  that  there 
was  no  statutory  dedication.  Lockland  v.  Smith,  26  O.  S.,  94, 
99;  Drucker  v.  Home  City,  12  C.C.(N.S.),  309  (affirmed,  81 
0.  S.,  507). 

Outside  of  the  proof  offered  as  to  proceedings  had  by  the 
trustees  of  Delhi  township  looking  to  the  establishment  of  a 
township  road,  no  evidence  whatever  has  been  offered  to  estab- 
lish any  statutory  dedication  in  this  case.  As  this  land  was  lo- 
cated in  Storrs  township  and  was  never  located  in  Delhi  town- 
ship, action  taken  by  the  trustees  of  Delhi  township  was  entirely 
without  authority  or  effect,  as  they  had  no  ex-territorial  juris- 
diction. Such  proceedings  must  be  had  before  the  **  trustees 
of  the  proper  township,*'  i.  e.,  the  township  in  which  the  land 
is  situated.    (G.  C,  6958.) 

To  show  a  common  law  dedication  it  must  appear  not  only 
that  the  owner  intended  to  give  and  did  give  the  property  to  the 
public,  but  also  that  the  gift  was  accepted  by  the  authorities 
whose  duty  it  would  be  to  care  for  the  road  or  street  if  it  should 
be  established.    Railroad  v.  BosevilUy  76  0.  S.,  108,  115,  117. 

While  it  must  be  admitted  that  the  proceedings  had  before 
the  Delhi  township  trustees  were  of  no  effect  to  constitute  a  stat- 
utory dedication,  it  is  contended  that  they  were  effective  as  a 
common  law  dedication.  It  is  true  that  the  report  of  the  viewers 
describes  the  road  recommended  by  them  to  be  laid  out  from  the 
small  Hazard  farm  two  rods  (33  feet)  in  width  on  the  west  side 
of  the  line  between  the  lands  of  William  Terry  and  Bobert 
Gowdy  until  it  intersects  the  county  road  and  assess  the  damages 
in  favor  of  Robert  Gowdy  at  $35,  and  after  this  report,  in  the 
record  is  the  following  statement: 

''I  agree  to  receive  the  above  damages  and  open  the  road  when 
the  money  is  paid. 

''BoBKBT  Gowdy.'* 
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This  statement  can  not  be  extended  beyond  its  terms  to  evi- 
dmce  an  intention  on  Gowdy's  part  to  give  the  property.  It 
merely  indicates  a  willingness  on  h^  part  to  comply  with  what 
•  he  evidently  considered  to  be  the  result  of  an  adversary  pro- 
ceeding had  before  public  authorities.  There  is,  however,  an 
entire  absence  of  proof  that  these  damages  were  ever  paid.  Nor 
does  the  record  of  proceedings  show  that  the  report  of  the  view- 
ers was  ever  acted  on  or  approved  by  the  trustees,  or  that 
they  ever  ordered  the  damages  to  be  paid  or  the  road  to  be  es- 
tablished and  opened,  or  in  fact  that  they  took  any  further 
action  in  the  matter.  The  proceedings  were  faulty  and  irregu- 
lar in  other  respects.  There  is  nothing  in  the  record  to  show 
posting  of  notices  or  that  a  bond  for  costs,  etc.,  was  given.  No 
plat  is  shown  accompanying  the  surveyor's  report,  which  differs 
in  some  respects  in  the  description  of  the  road  from  that  con- 
tained in  the  report*  of  the  viewers.  These  irregularities  and 
failures  to  comply  with  the  law  for  laying  out  a  township  road, 
then  in  force.  Section  14  of  the  act  of  February  26,  1824, 
2  Chase's  Statutes,  1393,  1396,  now  found  in  General  Code,  Sec- 
tions 6958  to  6966,  would  invalidate  the  proceedings,  even  if 
they  had  been  had  by  the  trustees  of  Storrs  township  (Ferris 
V.  Bramble,  5  0.  S.,  109;  Fravert  v.  Finfrock,  43  O.  S.,  335). 

They  must  be  held  ineffective  to  secure  a  common  law  dedi- 
cation. • 

Giving  the  utmost  force  to  the  statement  of  Robert  Gowdy, 
found  in  the  record  of  the  township  trustees,  as  an  offer  on  his 
part  to  dedicate,  such  offer  was  withdrawn  or  revoked  by  his 
deed  of  general  warranty,  dated  November  21,  1829,  conveying 
all  of  his  property,  including  but  not  mentioning  this  road,  to 
his  son,  Robert  Gowdy,  Jr.  Lackland  v.  Smith,  26  0.  S.,  94, 
100;  Drucker  v.  Home  City,  12  C.C.(N.S.),  309. 

Other  than  this  statement  of  Robert  Gk)wdy  in  the  Delhi  town- 
ship record  there  is  no  evidence  of  any  intention  on  his  part 
or  that  of  any  subsequent  owner  to  give  this  road  to  public  use, 
nor  of  any  actual  giving  of  it,  nor  of  any  acceptance  of  it  by 
any  public  oflBcers  having  authority  over  roads  or  streets. 

Deeds  have  been  introduced  in  evidence  showing  a  complete 
chain  of  defendant's  title.    None  of  these  deeds  show  any  refer- 
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ence  to  this  road  except  the  quit-claim  deed  from  Ann  E.  Moore 
to  A.  Hickenlooper,  dated  July  18,  1896.  In  this  deed  Ike 
grantor  quit-claimed  her  interests  to  her  co-tenant  in  a  tract 
of  land  which  is  described  by  metes  and  bounds,  and  fixed  the  • 
west  line  of  Hazard  road  as  the  east  line  of  the  tract  quit^claimed. 
The  description  used  does  not  define  the  Hazard  road  either  as 
a  public  or  a  private  highway  or  in  any  way  fix  or  determine 
its  status.  The  deed  from  William  White  and  wife,  the  previ- 
ous owner,  to  Ann  E.  Moore  and  A.  Hickenlooper  jointly,  made 
no  mention  of  the  road,  but  described  the  tract  so  as  to  inclade 
the  land  covered  by  it. 

A  deed  from  Mary  A.  Hazard  to  Edward  M.  Pattison,  dated 
December  31,  1889,  conveying  part  of  the  Hazard  farm  includ- 
ing a  way  out  to  Rapid  Run  road,  refers  to  the  roadway  in 
question  as  a  *' right-of-way  belonging  to  grantor." 

In  an  agreement  between  Robert  Gowdy,  Jr.,  and  one  John 
Jett,  dated  January  6,  1832,  in  describing  a  private  roadway 
across  Gowdy's  land,  mention  is  made  of  a  **road  granted  by 
Robert  Gowdy,  Sr.,  to  Thomas  Hazard,"  thus  indicating  a  pri- 
vate grant  to  Hazard.  Defendant  produced  evidence  that  the 
public  records  contained  no  record  of  any  plat  or  instrument 
making  such  a  conveyance  or  maMng  any  dedication  of  said 
road. 

It  was  shown  that  at  one  time,  previous  to  the  vacation  pro- 
ceedings of  the  city  council  of  Cincinnati,  Hazard  lane  appeared 
on  the  tax  plat  in  the  ofSce  of  the  county  auditor  as  a  public 
way.  These  plats  are  prepared  for  taxing  purposes,  and  while 
they  are  usually  instructive  they  form  no  part  of  the  public 
records  showing  title  to  land,  such  records  being  in  the  recorder's 
office. 

Plaintiff  also  showed  that  Lincoln  avenue  was  at  one  time  in- 
cluded in  a  street  directory  which  had  been  prepared  and  used 
by  the  police  department  of  the  city,  and  urge  that  as  showing 
a  recognition  and  acceptance  of  it  by  the  city  as  a  public  street. 
The  police  department  has  no  authority  in  regard  to  the  laying 
out  or  acceptance  of  streets.  That  power  is  expressly  vested 
in  the  council  or  public  service  department.     Its  place  in  the 
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police  manual  was  merely  for  information  of  officers  as  to  local- 
ities. Nor  can  the  fact  that  a  street  sign  was  placed  on  Lincoln 
avenue  at  the  Rapid  Run  road  be  deemed  of  much  importance 
in  determining  its  character  as  a  public  highway.  Such  signs 
are  for  the  convenience  of  the  pubUc  in  fixing  localities.  No 
showing  was  made  by  whose  orders  or  on  what  authority  a  sign 
was  placed  on  this  roadway.  There  is  no  evidence  that  any  im- 
provement or  repairs  were  ever  made  upon  this  roadway  at 
the  expense  of  the  public,  but  on  the  contrary  there  is  evidence 
that  any  repairs  made  were  by  the  owner  of  the  land,  or  the 
owners  or  tenants  of  the  Hazard  farm. 

Plaintiff  has  failed  to  establish  a  dedication  by  conmion  law  . 

Roads  and  streets  may  be  established  by  prescription  where, 
under  claim  of  right,  use  is  shown  by  the  public,  adverse  to  the 
right  of  the  owner,  continued  without  substantial  interruption 
or  change  for  a  period  equal  to  the  statutory  limitation  of  actions 
for  the  recovery  of  real  estate.  Railroad  v.  BoseviUe,  76  0.  S., 
108,  117. 

**In  order,  however,  that  the  enjoyment  of  an  easement  in 
another's  land  may  be  conclusive  of  the  right,  it  must  have  been 
adverse,  that  is,  under  a  claim  of  title,  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  land,  and  uninterrupted;  and 
the  burden  of  proving  this  is  on  the  party  claiming  the  ease- 
ment. If  he  leaves  it  doubtful,  whether  the  enjoyment  was  ad- 
verse, known  to  the  owner,  and  uninterrupted,  it  is  not  conclu- 
sive in  his  favor.  2  Oreenleaf  on  Evidence,  Sections  38  and 
539.'' 

**  Under  a  different  rule,  license  would  grow  into  grants  of 
the  fee,  and  permissive  occupations  of  land  become  conveyances 
of  it.  *It  would  shock  that  sense  of  right,'  Chief  Justice  Mar- 
shall said  in  Kirk  v.  Smith,  9  Wheat.,  286,  *  which  must  be  felt 
equally  by  legislators  and  judges,  if  a  possession  which  was  per- 
missive and  entirely  consistent  with  the  title  of  another  should 
silently  bar  that  title.'  "  District  of  Columbia  v.  Robinson,  180 
U.  S.,  100. 

A  careful  consideration  of  the  evidence  leads  us  to  the  opin- 
ion that  this  roadway  was  originally  a  private  way  or  easement, 
possibly  as  a  way  of  necessity,  to  furnish  access  to  the  Hazard 
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farm.  It  was  for  many  years  kept  fenced,  with  a  gate  at  the 
Hazard  north  line,  and  another  at  or  near  Rapid  Bun  road.  Its 
use  was  evidently  by  permission  of  the  owners  of  the  land,  from 
Robert  Gowdy  down  and  until  the  opening  and  extension  of 
West  Eighth  street  through  the  cemetery  in  1895,  and  the 
Hazard  property  in  1899,  the  only  travel  upon  it  was  by  those 
going  to  and  from  the  Hazard  farm  and.  the  Gowdy  or  Hicken- 
looper  farm,  as  there  were  then  no  cross  streets  or  other  outlet. 
People  walked  in  the  grassy  lane  in  summer  and  brought  their 
children,  ate  lunches  in  the  shade,  picked  flowers,  and  had 
''sort  of  picnics"  there;  some  passed  through  to  the  cemetery 
as  a  short  cut;  and  it  appears  that  plaintiff  and  the  owner  of 
the  property  south  of  him,  lying  east  of  the  roadway,  on  occa- 
sions entered  their  property  from  this  land.  But  each  had  inde- 
pendent entrances  from  the  highway  and  did  not  use  the  lane 
with  any  frequency  or  continuity.  Such  occasional  use  without 
any  adverse  claims,  with  the  evident  permission  of  the  owners, 
did  not  ripen  into  any  prescriptive  rights  or  vest  any  title  in 
the  public  for  the  purposes  of  a  public  way. 

Nor  does  the  fact  that  the  Hickenloopers  petitioned  council 
for  the  vacation  of  Hazard  road  create  any  estoppel  against 
defendant  and  prevent  her  from  denying  that  Hazard  road  was 
then  a  public  highway.  Such  vacation  was  properly  sought  for 
the  purpose  of  removing  what  some  purchasers  might  regard  as 
a  cloud  on  their  title,  they  being  then  about  to  plat  a  subdivision 
of  the  property  for  sale  in  lots.  This  has  been  distinctly  de- 
cided in  Stevens  v.  Shannon,  6  0.  C,  at  146. 

From  all  the  evidence  it  must  be  concluded  that  Hazard  lane, 
or  road,  never  was  a  public  way.  Plaintiff  therefore  has  no  right 
or  interest  in  any  part  of  the  land  occupied  by  it.  The  title  of 
plaintiff  is  in  no  way  dependent  on  the  vacation  proceedings  of 
the  city.  As  stated  above,  such  vacation  confers  no  title  but 
simply  disclaims  any  further  interest  on  the  part  of  the  city. 
General  Code,  3729. 

The  petition  of  plaintiff  will  be  dismissed  and  defendant  will 
be  granted  a  decree  quieting  her  title  as  prayed  in  her  cross- 
petition. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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EQUITABLE  DIVISION  OF  PR<M»ERTY  BETWEEN 

HUSBAND  AND  WIFE. 

Court  of  Appeals  for  Hamilton  County. 
Annie  Fronriter  v.  John  C.  Sronriter.* 

Decided,  March  6,  1916. 

Husband  and  Wife— Where  it  is  Apparent  Their  Property  Was  Ac- 
quired by  Joint  Effort— And  Separation  Occurs  it  Will  be  Equir 
tably  Divided — Alimony. 

Where  separation  is  being  sought  after  forty  years  of  married  life, 
and  it  appears  that  the  wife  has  beeil  a  faithful  and  exemplary 
helpmate,  and  has  reared  seven  children  who  are  a  credit  to  her, 
and  whereby  the  industry  and  frugality  of  herself  and  the  children 
as  well  as  the  husband,  property  has  been  accumulated  which 
is  worth  twenty  thousand  dollars,  a  reviewing  court  will  order 
that  the  property  be  equitably  divided  between  the  husband  and 
wife. 

Oalvin  &  Bauer y  for  plaintiff  in  error. 
Charles  W.  Baker,  contra. 

Gorman,  J. 

On  April  9th,  1913,  Annie  Fronriter,  the  plaintiff  in  error 
here,  filed  a  petition  in  the  Insolvency  Court  of  Hamilton 
County,  praying  for  alimony  against  John  C.  Fronriter,  the  de- 
fendant in  error.  The  case  was  heard,  the  defendant  being  in 
default  for  answer,  and  the  court  awarded  to  plaintiff  an  allow- 
ance of  $60  per  month  as  alimony,  and  made  the  same  a  lien 
upon  defendant's  real^state.  The  court  further  enjoined  the 
defendant,  during  the  life  of  the  plaintiff,  from  disposing  of  or 
encumbering  said  real  estate  or  any  part  of  it. 

Thereafter,  on  March  18th,  1914,  the  defendant,  John  C. 
Fronriter,  filed  a  petition  in  the  Insolvency  Court  of  Hamilton 
County  praying  for  a  divorce  from  the  plaintiff.     Issue  was 

•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case,  overruled  by  the  Supreme  Court  November  21,  1916. 
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made  upon  this  petition  by  answer,  and  by  way  of  croes-petition 
the  defendant,  Annie  Fronriter,  asked  for  an  increase  in  the 
allowance  of  alimony  theretofore  made  by  the  court  in  the  for- 
mer case.  Upon  the  hearing,  the  court  of  insolvency  refused  the 
plaintiff  a  divorce,  and  continued  the  matter  of  the  cross-petition 
for  an  increased  allowance  to  the  defendant.  Instead  of  in- 
creasing the  defendant's  allowance,  the  court  after  holding  the 
case  for  a  short  time  reduced  the  allowance  to  $50  per  month. 

The  wife  now  prosecutes  error  to  reverse  that  judgment. 

The  record  discloses  that  at  the  time  the  parties  were  married, 
thirty-nine  or  forty  years  ago,  neither  of  them  possessed  any 
property  real  or  personal;  that  during  the  years  of  their  mar- 
ried life  the  wife  was  a  most  faithful  and  exemplary  helpmate. 
She  is  the  mother  of  seven  children,  all  of  whom  are  a  credit  to 
her  and  to  her  husband.  She  did  all  her  own  housework,  wash- 
ing, ironing,  mending,  taking  care  of  the  children  and  making 
their  clothing.  When  the  children  were  able  to  earn  money 
they  went  out  into  the  world  and  brought  home  their  earnings 
and  paid  to  the  mother  and  father  more  than  sufficient  for  their 
maintenance,  practically  supporting  the  household  and  enabling 
the  husband  to  save  very  much  more  than  he  would  have  other- 
wise been  enabled  to  do.  At  the  time  of  the  hearing  it  appears 
that  there  are  two  pieces  of  property  in  the  name  of  the  husband, 
valued  at  about  $19,000  or  $20,000,  located  in  Avondale.  This 
property  is  the  result  of  the  joint  savings  of  the  husband  and 
wife  with  the  assistance  which  they  received  from  their  children. 

We  can  not  conceive  of  a  wife  who  has  been  more  faithful, 
earnest  and  zealous  for  the  up-bringing  of  the  family,  their 
education,  maintenance  and  support,  and  in  the  desire  to  accu- 
mulate something  for  her  husband  and  herself  and  their  family. 
We  are  of  the  opinion  that  the  amount  allowed  by  the  trial  court 
in  the  way  of  alimony  for  this  woman  is  entirely  inadequate. 
The  record  discloses  that  the  income  from  the  property  is  $175 
or  $180  per  month ;  and  in  view  of  the  fact  that  this  property 
represents  the  joint  savings  and  earnings  of  the  husband  and 
wife  and  the  family  it  should  be  equitably  divided  between  the 
husband  and  wife. 
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The  question  of  an  equitable  division  of  this  property  was  not 
argued  to  us  as  fully  as  it  should  have  been  when  the  case  was 
submitted.  We  have  therefore  concluded  that  we  will  give  coun- 
sel an  opportunity  to  present  further  argument  as  to  what  would 
be  an  equitable  division  of  this  property  between  the  parties  to 
this  proceeding  if  so  desired,  otherwise  the  court  will  make  such 
a  division  as  would  be  just  and  equitable,  taking  into  considera- 
tion the  facts  and  circumstances  of  the  case. 

The  power  to  make  this  division  and  modify  the  judgment  of 
the  court  below  will  be  found  in  Section  11998  of  the  General 
Code;  and  under  Section  11364  of  the  General  Code  this  court 
is  authorized  to  modify  the  judgment  of  the  trial  court  in  order 
to  do  more  complete  justice  to  the  partj  complaining. 

We  have  come  to  this  conclusion  because  it  appears  to  us  that 
there  is  no  immediate  prospect  of  a  reconciliation  between  the 
parties,  and  a  division  of  this  property  would  conduce  to  the 
happiness  and  contentment  of  both.  If  counsel  do  not,  within 
ten  days,  desire  to  present  further  arguments  upon  the  equitable 
division  of  the  property,  the  court  will  proceed  to  make  such  a 
modification  of  the  judgment  as  will  do  more  complete  justice 
to  the  party  complaining. 

Jones  (E.  H.),  P.  J.,  and  Jon^  (Oliver  B.),  J.,  concur. 


CONTRACT  OF  EXEMPTION  FROM  LIABILITY. 

i 

Court  of  Appeals  for  Hamilton  County. 

The  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 

Company  v.  Mary  Kinney.* 

Decided,  December  6,  1915. 

Employee  of  the  Pullman  Car  Company — Injured  hy  Being  Throion 
from  a  Car — Benefit  of  a  Contract  of  Exemption  from  Liability 
for  Injuries  Held  by  the  Pullman  Company — Can  Not  he  Claimed 
hy  the  Railway  Company. 

A  contract  between  the  Pullman  Company  and  an  employee,  relieving 
the  company  from  liability  in  the  event  of  injury  to  the  employee 


^AfOrmed  by  the  Supreme  Court,  95  Ohio  State,  p.  — ^. 


816  COURT  OP  APPEALS. 


Railway  v.  Kinney.  [VoL  21  (N.a) 


during  the  course  of  such  employment,  can  not  be  pleaded  by  a 
railway  company  In  an  action  for  Injuries  received  by  such  em- 
ployee while  said  railway  company  was  handling  one  of  the 
Pullman  cars. 

Mortimer  Matthews  and  MitcheU  Wilby,  for  plaintiff  in  error. 
John  W,  Sadlier  and  Thos.  L.  Michie,  contra. 

Jones  (E.  H.),  P.  J. 

The  contract  entered  into  by  Mary  Kinney  and  the  PuUman 
Company  whereby  she  SESsumed  all  risks  is  against  public  policy. 
Section  9013,  General  Code,  provides: 

''No  railroad  company,  insurance  society  or  association,  or 
other  person  shall  demand,  accept  or  enter  into  an  agreement  or 
stipulation  with  a  person  about  to  enter,  or  in  the  employ  of  a 
railroad  company  whereby  he  stipulates  or  agrees  to  surrender 
or  waive  any  right  to  damages  against  a  railroad  company,  there- 
after arising  for  personal  injury  or  death,  or  whereby  he  agrees 
to  surrender  or  waive  in  case  he  asserts  such  right,  any  other 
right." 

And  in  Railroad  Company  v.  Spangler,  44  0.  S.,  471,  it  was 
decided : 

''The  liability  of  railroad  leompanies  for  injuries  caused  to 
their  servants  by  the  carelessness  of  other  employees  who  are 
placed  ip  authority  and  control  over  them,  is  founded  upon  con- 
siderations of  public  policy,  and  it  is  not  competent  for  a  rafl- 
road  company  to  stipulate  witl\  its  employees  at  the  time,  and 
as  a  part  of  their  contract  of  employment,  that  such  liability 
shall  not  attach  to  it." 

True,  IVIary  Kinney  did  not  make  her  contract  with  a  railroad 
company,  but  in  this  case  the  railroad  company,  by  answer,  seeks 
to  avoid  the  consequences  of  its  negligence  by  intrenching  it- 
self behind  this  contract.  The  General  Assembly  and  the  Su- 
preme Court  of  our  state  have  declared  that  to  permit  such  im- 
munity to  a  railroad  company  is  against  public  policy,  supra; 
and  we  can  not  see  any  distinction  between  permitting  the 
protection  by  virtue  of  a  contract  to  which  ^he  railroad  company 
is  directly  a  party,  and  permitting  same  under  favor  of  a  con- 
tract assigned  to  it  by  the  I*ullman  Company. 


J 
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The  nature  of  the  business  conducted  by  the  latter  company, 
and  its  relation  to  the  railroad  are  set  forth  in  the  defense  de- 
murred to.  The  Pullman  cars,  whether  on  a  *'run"  or  in  the 
yards,  are  drawn  by  the  same  locomotives,  over  the  same  tracks 
and  in  the  same  manner  as  other  railroad  coaches  are  drawn. 
The  movements  of  both  are  governed  and  directed  by  the  same 
crew,  and  their  occupants,  attendants  and  employees  exposed 
to  the  same  risks  and  hazards. 

Hence,  if  the  contract  set  out  in  the  fourth  defense  of  the 
answer,  when  made  by  a  railroad  company  is  against  public 
policy  and  void,  for  like  reason  it  must  be  contrary  to  public 
policy  to  permit  the  Pullman  Company  to  make  or  rely  upon 
said  contract. 

The  contract  being  void,  the  assignee  acquired  nothing  by  the 
assignment,  and  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


ADMISSIBILITY  IN  A  WILL  CASE  OF  PHOTOGRAPH 

OP  TESTATOR. 

Court  of  Appeals  for  Hamilton  County. 

Alexander  M.  Ware  v.  Anna  J.  Slocum,  Florence  E.  Cragg, 
Blanche  L.  Vorhis  and  Stephen  E.  Slocum,  as  Exec- 
utor OP  Charles  Henry  Ware,  Deceased.* 

Decided,  May  22,  1916. 

Evidence — Action  to  Contest  Will — Photograph  of  Testator  Admissible, 
When — Exclusion  of  Testimony  Under  an  Objection  Going  to  Its 
Weight  Only  Not  Prejudicial,  When — Irregularity  in  Bill  of  Excep- 
tions. 

1.  A  photograph  of  the  testator  is  competent  in  a  will  case,  where  evi- 
dence has  been  introduced  as  to  his  slovenly  appearance  which  is 
denied  by  the  defense,  and  the  authenticity  of  the  photograph  has 

•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled  by  the  Supreme  Court,  October  10,  1916. 
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been  established  and  also  the  fact  that  It  resembled  the  testator 
as  he  appeared  at  about  the  time  of  the  execution  of  the  will. 
2.  The  ruling  out  of  testimony,  under  an  objection  which  went  to  its 
weight  rather  than  its  competency,  can  not  be  regarded  as  preju- 
dicial error. 

J)hn  0.  Hudson  and  B,  H.  Stites,  for  plaintiff  in  error. 
Beitinger,  Schmidt  &  KreiSy  contra. 

Jones  (Oliver  B.),  J. 

Plaintiff  in  error  seeks  to  set  aside  the  judgment  of  the  court 
below  sustaining  the  will  of  Charles  Henry  Ware.  But  two  er- 
rors are  relied  upon : 

First,  that  the  court  erred  in  admitting  a  photograph  of  testa- 
tor, taken  five  years  before  the  execution  of  the  will,  by  his  son- 
in-law,  an  amateur  photographer.  To  sustain  him  in  his  claim 
as  to  this  error  plaintiff  in  error  relies  upon  the  ease  of  Vomer 
V.  VarneTy  16  C.  C,  386.  In  that  ease  it  was  held,  properly  as 
we  think,  that  on  the  trial  of  an  issue  of  testamentary  capacity 
a  photograph  of  the  testator  is  not  competent  evidence  as  tending 
to  prove  or  disprove  testamentary  capacity.  But  the  case  does 
not  go  to  the  extent  of.  excluding  photographs  altogether  in  the 
trial  of  a  will  case. 

In  will  cases,  as  in  other  cases,  issues  may  be  raised  in  which 
photographic  evidence  is  competent.  There  is  no  question  that 
photographs  of  places,  persons,  machinery  and  other  objects,  and 
maps  and  drawings,  can  be  received  as  proper  evidence  when  the 
circumstances  of  the  case  are  such  as  to  make  them  competent. 
In  the  Varner  case  the  photograph  itself  was  relied  upon,  without 
proper  proof  of  its  correctness  or  authenticity,  or  as  to  the  abil- 
ity of  the  traveling  photographer  who  was  said  to  have  taken  it. 
.  The  court  says,  in  its  opinion: 

There  is  no  evidence  from  any  source  as  to  the  accuracy  of 
the  picture,  or  to  what  degree  it  resembled  the  old  gentleman 
either  at  the  time  it  was  taken  or  at  the  date  of  the  will." 

And  that  court  further  said : 

"Their  introduction  must  be  preceded  by  some  proof  of  the 
correctness  of  the  map  Or  the  photograph,  for  there  is  no  legal 
presumption  that  they  are  correct." 
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In  the  instant  case,  however,  there  was  testimony  as  to  the  ap- 
pearance and  slovenly  condition  of  the  testator,  which  the  photo- 
graph was  well  calculated  to  rebut,  as  well  as  testimony  of  his 
neat  dress  and  good  appearance  which  it  would  corroborate; 
and  there  was  proper  testimony  showing  that  the  protograph  was 
a  good  likeness  of  the  testator  and  resembled  him  at  about  the 
time  of  the  execution  of  the  will.  Among  others,  his  sister,  who 
was  one  of  the  principal  witnesses  for  plaintiflE,  testified  to  this 
effect.  We  do  not  find  any  error  in  the  admission  in  evidence 
of  this  photograph  by  the  court  below. 

The  other  claim  was  that  the  court  erred  in  ruling  out  the 
testimony  of  Dr.  J.  C.  Krieger.  Dr.  Krieger  testified  that  he 
had  practiced  medicine  since  1888,  and  had  examined  lunacy 
cases  in  the  probate  court  three  times  a  week  for  several  years; 
that  he  made  an  examination  of  Dr.  Ware  in  May,  1913,  almost 
two  years  after  the  execution  of  the  will,  and  certified  to  the 
probate  court  that  he  found  him  to  be  an  imbecile  and  unable  to 
•attend  to  any  business  that  might  be  entrusted  to  him.  He  ex- 
plained, however,  in  his  testimony  that  he  used  the  term  **  imbe- 
cile" as  indicating  that  he  ought  to  have  a  guardian  to  take 
care  of  his  property;  that  he  understood  that  the  law  in  order 
to  justify  the  appointment  of  a  guardian  for  a  person  required 
that  he  should  be  found  to  be  an  imbecile,  and  he  so  reported  it 
when  his  condition  was  such  as  to  render  him  incapable  of  at- 
tending to  his  business,  using  the  term  *' imbecile"  in  the  sense 
of  **  incapability . "  In  answer  to  the  hypothetical  question 
framed  by  plaintiff,  Dr.  Krieger  testified  that  he  would  regard 
the  person  referred  to  in  such  question  as  of  unsound  mind; 
and  on  cross-examination  he  testified:  **I  am  not  a  mental  ex- 
pert. I  didn't  examine  him  as  such."  He  further  testified  as 
to  how  he  found  the  testator  when  he  made  this  examination 
which  resulted  in  the  certificate  that  he  was  an  imbecile,  and  his 
testimony  is  contrary  to  some  of  the  features  of  the  hypothetical 
question  asked  by  plaintiff.  On  motion  of  defendants'  counsel, 
the  answer  to  plaintiff's  hypothetical  question  was  ruled  out,  to 
which  plaintiff  excepted,  and  this  ruling  is  urged  and  relied  upon 
by  plaintiff  in  error  as  the  second  reason  for  reversal. 
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The  court  below  erred  in  ruling  out  this  testimony  of  Dr. 
Krieger.  Any  objection  to  it  was  in  regard  to  its  weight  rather 
than  to  its  competency;  but  considering  the  entire  testimony 
given  by  Dr.  Krieger,  this  error  of  the  court  can  not  be  consid- 
ered as  prejudicial  to  the  plaintiff  in  error. 

The  question  might  be  raised  as  to  whether  the  bill  of  excep- 
tions which  we  have  treated  as  being  part  of  the  record  should 
be  so  considered.  The  original  bill  of  exceptions  as  prepared  by 
plaintiff  contained  but  four  pages  and  set  out  but  two  items  of 
evidence.  It  was  filed  as  a  bill  of  exceptions,  but  was  never  al- 
lowed and  signed  by  the  trial  judge.  The  defendants,  however, 
prepared  certain  exceptions  and  corrections  to  the  bill  of  excep- 
tions containing  some  thirty-three  pages,  and  containing  in  nar- 
rative form  what  purported  to  be  all  of  the  evidence  in  the 
case.  This  so-called  bill  of  exceptions  and  corrections  to  the  bill 
of  exceptions  was  allowed  and  made  part  of  the  bill  of  exceptions 
by  the  signature  of  the  trial  judge,  October  9,  1915.  The  two 
are  attached  together,  and  we  have  treated  them  as  together  eon-  • 
stituting  the  entire  bill  of  exceptions.  But  if  objection  had  been 
urged  to  the  form  in  which  they  are  drawn  and  certified,  it  is 
doubtful  whether  they  could  be  sustained  as  a  proper  bill  of 
exceptions.  This  fact  is  mentioned  as  an  additional  reason  for 
the  affirmance  of  the  judgment  below. 

Treating  this,  however,  as  a  proper  bill  of  exceptions,  the 
court  finding  upon  a  review  of  the  whole  record  that  there  is 
no  error  to  the  substantial  prejudice  of  plaintiff  in  error,  the 
judgment  will  be  aflSrmed. 

Jones  (E.  H.),  P.  J.,  and  (Jorman,  J.,  concur. 
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COMFKNSATiON  TO  ENGINEERS  OF  RAPID  TRANSIT 

CORiMISSIONS. 

Court  of  Appeals  for  Hamilton  County. 

John  C.  Bogsbs^  a  Tax-payer,  v.  City  of  Cincinnati  et  au 

Decided,  December  21,  1916. 

Municipal  Corporations — Provisions  of  the  Statutes  With  Reference  to 
Engineers  of  Rapid  Transit  Commissions — Where  the  Work  is  Per- 
formed by  the  City  Engineer  it  Must  l>e  Without  Additional  Com- 
pensation, 

It  is  within  the  option  of  a  municipal  rapid  transit  commission  created 
under  authority  of  Sections  4000-16,  et  seq.  (105-6  O.  L.,  p.  286), 
to  place  an  outside  engineer  in  charge  of  the  work  and  fix  his 
compensation,  or  the  work  may  be  placed  in  charge  of  the  city 
engineer;  but  where  this  is  done  the  commission  is  without 
authority  to  allow  him  additional  compensation  on  account  of 
the  services  so  required  of  him. 

Powel  Crosley  and  John  C.  Rogers,  for  plaintiff  in  error. 
Chas.  A.  Oroom,  City  Solicitor,  and  Saul  Zielonka,  Assistant 
City  Solicitor,  contra. 

Gorman^  J. 

The  plaintiff,  as  a  tax-payer  of  the  city  of  Cincinnati,  re- 
quested the  solicitor  of  said  city  to  bring  an  action  against  the 
defendants  to  enjoin  the  payment  to  Frank  S.  Erug  of  the 
snm  of  $9,000  per  annum  as  engineer  for  the  rapid  transit  com- 
mission.  The  solicitor  refused  to  bring  the  action,  and  there- 
upon plaintiff  in  error  brought  suit  against  all  the  parties  de- 
fendant in  error. 

The  petition  sets  out  that  Frank  S.  Krug  was  on  July  1,  1916, 
chief  engineer  of  the  sub-department  of  engineering  of  the  de- 
partment of  public  service  of  the  city  of  Cincinnati  upon  a  fixed 
salary  of  $6,000  per  annum ;  that  prior  to  the  1st  day  of  July, 
1916,  said  Ejrug  had  been  appointed  to  his  position  as  chief  en- 
gineer by  the  mayor  in  the  daasified  service  of  the  city  of  Cin- 
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cinnati  in  accordance  with  the  civil  service  law  of  the  state.  It 
was  further  averred  that  the  board  of  rapid  transit  commission- 
ers on  November  29,  1915,  had  appointed  or  designated  said 
Krug  as  its  engineer,  and  that  he  had  acted  as  its  engineer  until 
July  1,  1916,  without  compensation  other  than  the  salary  pro- 
vided for  him  as  chief  engineer  of  the  city;  that  on  July  1, 
1916,  the  said  commission  appointed  or  designated  said  Emg 
as  its  chief  engineer  at  a  salary  of  $9,000  in  addition  to  the 
$6,000  he  was  then  receiving  as  engineer  of  the  city  of  Cincin- 
nati in  the  department  of  public  service,  making  a  total  of 
$15,000  to  be  paid  to  him  for  his  services. 

The  answer  of  the  defendants  sets  up  the  appointment  of  the 
rapid  transit  commission  under  the  law  and  the  ordinance  and 
the  issuance  of  bonds  aggregating  $100,000,  the  proceeds  of 
which  were  placed  at  the  disposal  of  the  rapid  transit  commis- 
sion; and,  further,  that  the  people  at  a  special  election  voted 
in  favor  of  the  bond  issuance  of  $6,000,000  for  the  construction 
of  the  rapid  transit  railway  system  and  the  loop  as  designated 
by  the  rapid  transit  commission,  and  for  purchasing  and  con- 
demning the  necessary  land  therefor,  and  set  up  all  the  laws  and 
ordinances  affecting  the  rapid  transit  commission.  The  answer 
further  admitted  the  request  made  of  the  city  solicitor  by  the 
plaintiff  Rogers  to  bring  suit  and  the  refusal  of  the  solicitor 
to  commence  tha  action,  and  admitted  practically  all  the  aver- 
ments of  the  petition. 

The  plaintiff  filed  a  demurrer  to  this  answer,  on  the  ground 
that  it  presents  no  defense  to  the  plaintiff's  petition. 

This  demurrer  was  overruled  by  the  court  below  and  the 
plaintiff  not  desiring  to  plead  further,  judgment  was  entered 
dismissing  the  petition  at  the  costs  of  the  plaintiff.  To  that 
judgment  plaintiff  in  error  prosecutes  this  proceeding  in  error 
to  reverse  the  judgment  of  the  court  of  common  pleas. 

Two  questions  are  presented  by  the  record:  first,  can  the 
rapid  transit  commission  employ  engineers,  clerks  and  employees 
and  fix  their  compensation ;  and,  secondly,  can  Frank  S.  Krug, 
while  he  is  the  engineer  in  the  department  of  pu1)lic  service  of 
the  city  of  Cincinnati  under  fixed  compensation  of  $6,000  per 
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year,  have  bis  compeBsation  increased  by  the  board  of  rapid 
transit  commissioners  by  the  sum  of  $9,000  per  yeart 

The  decision  in  this  case  must  rest  upon  the  construction  to 
be  given  to  the  third  section  of  the  act  providing  for  the  crea- 
tion of  a  rapid  transit  commission,  found  in  105-106  0.  L.,  286. 
That  section  reads  in  substance  as  follows: 

^'The  board  of  rapid  transit  commissioners  may  employ 
clerks,  engineers,  superintendents  and  such  other  employees  as 
may  be  necessary,  provided,  however,  that  the  chief  engineer 
of  the  sub-department  of  engineering  of  the  department  of  pub- 
lic service  may  be  the  engineer  of  said  board  and  that  the  said 
sub-department  of  engineering  shall  perform  such  engineering 
services  as  may  be  determined  by  said  board.  The  superinten- 
dents, clerks,  engineers,  real  estate  experts,  and  attorneys  of 
the  board  shall  be  in  the  unclassified  service,  and  all  other  em- 
ployees shall  be  in  the  classified  civil  service  of  the  municipality." 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  under  this 
section  of  the  law  the  rapid  transit  commissioners  have  no  right 
to  employ  the  engineer  of  the  sub-department  of  public  service 
of  the  city  of  Cincinnati  and  to  pay  him  an  additional  salary. 
He  does  not  question  the  right  or  power  of  the  rapid  transit 
commissioners  to  appoint  or  designate  this  engineer,  Mr.  Krug, 
to  be  the  engineer  or  chief  engineer  of  the  rapid  transit  com- 
mission, but  he  denies  the  power  and  authority  of  the  commis- 
sion to  pay  him  any  compensation  in  addition  to  that  which  he 
is  to  receive  as  the  engineer  of  the  sub-department  of  public 
service  of  the  city  of  Cincinnati — $6,000. 

This  court  is  of  the  opinion  that  the  contention  of  the  plaint- 
iff in  error  is  sound,  and  that  Mr.  Krug  can  not  be  compensated 
by  the  board  of  rapid  transit  commissioners  in  the  sum  of 
$9,000,  or  any  other  sum,  in  addition  to  the  compensation  which 
is  paid  to  him  for  services  rendered  by  him  as  engineer  of  the 
sub-department  of  public  service  of  the  city  of  Cincinnati.  The 
plain  meaning  of  this  language  set  out  in  Section  3  is  that  the 
board  of  rapid  transit  commissioners  are  given  the  option  or 
privilege,  or  right  of  employing  an  engineer  who  is  not  in  the 
employ  of  the  city,  or  of  accepting  the  services  of  the  city's  engi- 
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neer.  When  the  services  of  the  city  engineer  are  accepted  by 
this  board  of  rapid  transit  commissioners  by  designating  or 
appointing  him  as  their  chief  engineer,  then  manifestly  the  plain 
intent  and  meaning  of  the  statute  is  that  he  is  to  perform  his 
duties  additional  to  those  which  he  had  theretofore  been  per- 
forming as  engineer  in  the  sub-department  of  public  service 
in  the  city  of  Cincinnati. 

The  language  of  the  act  is  that  the  board  ''may  employ  clerks, 
engineers,''  etc.,  ** provided,  however,  that  the  chief  engineer 
of  the  sub-department  of  engineering  of  the  department  of  pub- 
lic service  may  be  the  engineer  of  said  board." 

This  means  that  the  board,  if  it  does  not  see  fit  to  employ 
an  independent  engiaeer,  may  call  upon  and  designate  the  city 
engineer  to  be  its  chief  engineer,  or  its  engineer.  The  act  does 
not  provide  that  the  engineer  of  the  sub-department  of  engineer- 
ing of  the  department  of  public  service  m>ay  be  employed  by  the 
rapid  transit  commission,  but  that  he  may  be  the  engineer  of 
said  board,  which  clearly  indicates  the  purpose  of  the  Legisla- 
ture not  to  permit  him  to  be  employed  with  additional  compensa- 
tion or  in  an  independent  capacity,  but  that  the  rapid  transit 
commission,  finding  the  engineer  of  the  city  at  hand,  can  avail 
itself  of  his  services. 

Manifestly  the  Legislature  in  so  providing  had  in  mind  that 
the  engineer  of  the  city  of  Cincinnati,  because  of  his  position, 
would  be  more  familiar  with  the  topography  of  the  city  and  the 
country  through  which  this  system  is  to  be  constructed,  familiar 
with  the  streets  and  the  location  of  the  water-mains,  gas-mains, 
sewers,  conduits  and  other  underground  utilities  of  the  city; 
that  he  had  at  hand  the  facilities,  the  assistants  and  the  means 
of  doing  the  work  perhaps  better  than  any  independent  engi- 
neer; and,  furthermore,  that  because  of  his  position  and  rela- 
tion to  the  city  of  Cincinnati  he  could  avoid  any  friction  between 
an  outside  engineer  who  might  be  employed  by  the  rapid  tran- 
sit commission,  and  the  engineer  of  the  city  under  the  depart- 
ment of  public  service. 

Furthermore,  the  Legislature  no  doubt  had  in  mind  in  this 
provision  that  it  would  conduce  to  economy  for  the  rapid  tran- 
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sit  commission  to  call  upon  the  engineer  of  the  city  of  Cincinnati 
to  perform  these  services  as  its  engineer  and  thereby  save  the 
compensation  of  an  additional  engineer. 

It  appears  to  us  that  by  no  stretch  of  language  can  this  sec- 
tion be  construed  to  mean  that  the  rapid  transit  commissioners 
were  to  employ  and  allow  additional  compensation  to  an  officer 
of  the  city  of  Cincinnati  who  was  then  under  salary  under  the 
civil  service  law,  apparently  amply  paid  for  the  services  he  was 
rendering,  in  the  absence  of  any  express  language  in  the  statute 
or  some  other  law  which  would  enable  them  to  pay  him  an  addi- 
tional salary  or  compensation. 

It  is  elementary  law  that  municipal  corporations  have  such, 
powers  and  only  such  as  are  expressly  granted  by  the  Legislature, 
or  which  are  necessarily  implied  in  order  to  carry  into  effect 
the  express  grants  of  power.  It  is  the  settled  law  of  this  state 
that  a  public  officer  elected  or  appointed  can  not  receive  any 
additional  compensation  by  reason  of  the  fact  that  additional 
duties  are  imposed  on  him  or  assumed  by  him,  unless  the 
Legislature  has  expressly  provided  that  such  additional  com- 
pensation may  be  paid.  Anderson  v.  Commissioners,  25  0.  S., 
13 ;  Jones,  Auditor,  v.  Commissioners,  57  0.  S.,  189 ;  Schwartz 
V.  Commissioners,  54  0.  S.,  669 ;  Debolt  v.  Trustees,  7  0.  S.,  237. 

There  is  no  provision  in  this  act,  nor  in  any  other  statute 
brought  to  our  attention,  whereby  additional  compensation 
may  be  paid  to  the  engineer  of  the  city  of  Cincinnati,  if  he  be 
designated  or  appointed  by  the  board  of  rapid  transit  com- 
missioners as  its  chief  engineer. 

In  view  of  the  fact  that  this  third  section  of  the  act  under 
consideration  provides  that  the  sub-department  of  engineering 
of  the  city  shall  perform  such  engineering  services  as  may  be 
determined  by  the  board  of  rapid  transit  commissioners,  it 
would  be  just  as  reasonable  to  claim  that  this  board  would 
have  the  power  and  authority  to  give  additional  compensation 
to  all  the  employees  of  the  sub-department  of  engineering  of 
the  city  of  Cincinnati,  as  to  give  additional  compensation  to 
the  chief  engineer,  Mr.  Krug.  Manifestly  the  Legislature  never 
intended  nor  contemplated,  when  this  law  was  passed — ^and  the 
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language  will  not  bear  such  construction — that  all  the  em- 
ployees of  the  engineering  department  of  the  city,  includiiig 
the  chief  engineer,  should  have  additional  compensation  for 
services  which  they  might  render  to  the  rapid  transit  commis- 
sion in  addition  to  the  duties  they  are  called  upon  to  perform 
under  their  appointment  or  employment.  If  the  contention 
of  the  city  solicitor  were  sustained  by  this  court,  it  would  in 
effect  mean  that  the  rapid  transit  commission  might  also  give 
additional  compensation  to  the  city  solicitor  for  services  which 
he  renders  in  advising  the  board  and  acting  as  its  counsel.  The 
board  of  rapid  transit  commission  itself  placed  no  such  con- 
struction upon  this  third  section  of  the  law  as  is  now  claimed 
for  it  when  it  appointed  Mr.  Erug,  the  first  time,  as  its  engi-. 
neer,  in  November,  1915.  It  appointed  or  designated  him  as 
its  engineer  without  compensation,  and  it  was  only  in  July, 
1916,  more  than  six  months  after  he  had  been  acting  as  the 
engineer  of  this  board  that  it  undertook  to  fix  additional  com- 
pensation for  him. 

It  is  further  urged  on  behalf  of  the  plaintiff  in  error  that 
even  if  compensation  can  be  given  to  the  employees  of  the 
rapid  transit  commission,  provision  therefor  would  have  to  be 
made  by  the  council  of  the  city  of  Cincinnati,  inasmuch  as 
under  Section  4214,  General  Code,  it  is  provided  that  councS 
shall  by  ordinance  or  resolution 

'' determine  the  number  of  officers,  clerks  and  employees  in 
each  department  of  the  city  government  and  shall  fix  by  ordi- 
nance or  resolution  their  respective  salaries  and  compensa- 
tion and  the  amount  of  bond  to  be  given  for  each  officer,  derk 
or  employee  in  each  department  of  the  government  if  any  be 
required.  Such  bond  shall  be  made  by  such  officer,  derk  or 
employee,  with  surety  subject  to  the  approval  of  the  mayor." 

As  to  this  contention  the  court  is  of  the  opinion  that  the 
act  providing  for  the  rapid  transit  commission  gives  it  the  au- 
thority to  employ  the  necessary  clerks,  engineers,  employees,^ 
etc.,  that  it  is  an  exception  to  Section  4214,  General  Code,  this 
act  (105-106  0.  L.,  286)  having  been  passed  subsequently  to 
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the  enactment  of  Section  4214  and  being  in  apparent  con- 
flict with  it.  We  would  hesitate  to  construe  this  law  so  as 
to  hold  that  the  council  of  the  city  of  Cincinnati  could  ham-^ 
per  the  action  of  the  commission  by  neglecting  or  refusing 
to  provide  for  the  compensation  of  the  clerks,  employees,  etc., 
who  might  be  employed  by  this  commission,  or  by  providing 
them  with  insufficient  compensation.  We  think  that  the  fair 
construction  of  the  act  requires  us  to  hold  that  the  board  of 
rapid  transit  commissioners  has  the  power  and  authority  to 
employ  the  necessary  clerks,  engineers  and  employees,  and  as 
an  incident  to  their  employment  to  fix  their  compensation,, 
without  being  required  to  call  upon  the  council  of  the  city 
of  Cincinnati  to  fix  such  compensation.  In  this  particular  in- 
stance it  seems  to  us  that  Mr.  Krug  can  not  be  an  independent 
employee  of  the  rapid  transit  commission,  as  is  claimed  by 
the  city  solicitor,  and  at  the  same  time  act  as  the  engineer  in 
the  sub-department  of  public  service  of  the  city  of  Cincinnati. 
The  very  objection  which  the  city  solicitor  urges  could  be 
made,  if  Mr.  Erug  occupy  the  dual  position  of  being  under 
the  direction  and  control  of  the  director  of  public  service  in 
the  engineering  department  of  the  city  of  Cincinnati  at  a 
salary  of  $6,000  a  year,  and  at  the  same  time  under  the  in- 
dependent control  of  the  rapid  transit  commission  at  a  salary 
of  $9,000.  He  would  be,  in  effect,  serving  two  masters,  and 
perhaps  under  conflicting  orders  given  by  the  director  of  pub- 
lic service  and  the  board  of  rapid  transit  commissioners. 

We  hold  that  the  rational  construction  to  be  placed  upon 
the  language  of  Section  3  of  the  act  under  construction  is, 
that  the  board  of  rapid  transit  commissioners,  at  their  op- 
tion, may  employ  an  engineer  who  is  not  holding  a  position 
in  the  public  service  of  the  city  of  Cincinnati,  and  fix  his 
compensation;  or  it  may  designate  the  engineer  of  the  city 
of  Cincinnati  as  its  engineer,  but  in  so  doing  can  not  allow 
him  any  additional  compensation. 

We  do  not  deem  it  necessary  to  cite  numerous  authorities 
in  support  of  the  conclusions  we  have  reached,  but  content  our- 
selves with  holding  that  the  demurrer  filed  by  the  plaintiff  in 
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error,  to  the  answer  of  the  defendants,  should  have  been  sus- 
tained and  not  overruled;  and  for  this  reason  the  judgment 
of  the  court  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  , 

Jones,  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


DECREE  or  DIVORCE  GRANTED  IN  ANOTHER.  STATE 

RES  ADJUDICATA  IN  OHIO. 

Court  of  Appeals  for  Ottawa  County. 
Wilfred  H.  Cunningham  v.  Anna  B.  Cunningham. 

Decided,  October  13,  1916. 

Divorce — Decree  Oranted  in  a  Competent  Court  of  Another  State— 
Precludes  an  Action  hy  the  Defeated  Party  in  Ohio-^urisdictUm— 
Corroboration — Decree  Not  Conditioned  Where  Within  the  Statute, 

Where  a  court  ot^a.  sister  state,  haying  jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  parties  by  actual  service,  grants  a 
divorce  to  one  of  the  parties  thereto,  the  courts  of  this  state  are 
without  power  thereafter  to  grant  a  divorce  to  one  of  the  parties 
to  the  former  action. 

King  &  Ramsey,  for  plaintiff  in  error. 
Oraves,  Stahl  &  Duff,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff,  Anna  B.  Cunningham,  brought  an  action  in  the 
common  pleas  court  of  this  county  against  the  defendant,  Wil- 
fred H.  Cunningham,  in  which  she  prayed  for  a  divorce  from 
the  defendant  upon  the  ground  of  extreme  cruelty.  The  de- 
fendant filed  an  answer  in  which  he  admitted  the  marriage  of  the 
plaintiff  and  the  defendant  at  the  time  set  forth  in  the  petition, 
and  that  one  child  had  been  born  of  the  marriage,  and  denied 
each  and  every  other  allegation  in  the  plaintiff's  petition  oon-^ 
tained.    For  a  further  defense  the  defendant  alleged  that  in  an 
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action  brought  in  the  Court  of  Common  Pleas  of  Montgomery 
Gonnty,  in  the  commonwealth  of  Pennsylvania,  by  the  defend- 
ant against  the  plaintiff,  the  plaintiff  therein,.  Wilfred  H.  Cun- 
ningham, prayed  for  a  divorce  from  the  said  Anna  B.  Cunning- 
ham, and  that  on  the  6th  day  of  November,  1915,  the  Court  of 
Common  Pleas  of  Montgomery  County,  Pennsylvania,  rendered 
its  judgment  and  decree  granting  to  the  plaintiff  therein,  Wil- 
fred H.  Cunningham,  a  divorce  for  the  aggressions  of  the  re- 
spondent therein,  Anna  B.  Cunningham.  It  was  further  pleaded 
that  such  court  of  common  pleas  was  a  court  of  general  juris- 
diction and  that  the  judgment  of  divorce  granted  therein  was 
in  full  effect.    No  reply  was  filed  to  this  answer. 

Upon  the  trial  of  the  case  in  the  common  pleas  court  of  this 
county  the  plaintiff  was  called  as  a  witness  and  testified  in  her 
own  behalf,  and  at  the  conclusion  of  her  evidence  the  plaintiff 
rested.  Thereupon  the  defendant  made  a  motion  to  dismiss  the 
petition  on  the  ground  that  the  plaintiff  had  furnished  no  cor- 
roboration of  her  testimony,  such  motion  being  based  upon  the 
statutory  provision  that  a  divorce  shall  not  be  granted  upon  the 
uncorroborated  testimony  of  a  party  to  the  action.  The  motion 
being  overruled,  the  defendant  introduced  in  evidence  a  complete 
transcript  of  the  record  and  papers  in  the  proceedings  had  in 
the  Court  of  Common  Pleas  of  Montgomery  County,  Pennsyl- 
vania, in  the  case  referred  to  in  his  answer.  This  transcript  of 
the  record  of  that  case  was  duly  authenticated  according  to 
law.  It  was  also  conceded  that  there  is  a  statute  in  the  state  of 
Penn£^lvania  which  provides  that  where  a  divorce  is  granted 
upon  the  ground  of  adultery  the  party  so  being  found  guilty 
of  adultery  shall  not,  during  the  lifetime  of  the  divorced  hus- 
band or  wife,  marry  the  person  with  whom  the  adultery  was  com- 
mitted. The  defendant  then  renewed  his  motion  to  dismiss  the 
petition  on  several  grounds,  the  principal  ones  among  them  be- 
ing that  the  evidence  showed  that  the  plaintiff  had  not  been  a 
resident  of  the  state  of  Ohio  for  a  year  immediately  preceding 
the  commencement  of  the  action,  and  that  her  testimony  had  not 
been  corroborated.  Thereupon  the  court  overruled  the  motion 
of  the  defendant  and  proceeded  to  grant  to  the  plaintiff  a  de- 
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cree  of  divorce  upon  the  ground  of  extreme  cruelty  as  charged 
in  her  petition.  Motion  for  new  trial  was  filed  and  overruled  by 
the  court,  to  which  action  of  the  court  the  defendant  excepted. 
The  proceeding  in  this  court  is  for  the  purpose  of  reversing  the 
judgment  of  the  common  pleas  court. 

The  first  question  presenting  itself  is  as  to  whether  or  not 
this  court  has  jurisdiction  to  review  the  judgment  of  the  com- 
mon pleas  court  on  error.  It  is  claimed  that  the  decision  in 
Parish  v.  Parish,  9  O.  S.,  534,  is  authority  against  the  jurisdic- 
tion of  this  court  to  make  such  a  review  of  this  case.  The  case 
of  Parish  v.  Parish  determined  that  a  decree  of  divorce,  although 
obtained  by  fraud  and  false  testimony,  could  not  be  set  aside 
on  an  original  bill  filed  at  a  subsequent  term.  This  decision  was 
based  upon  the  proposition  that  sound  public  policy  requires  that 
a  judgment  or  decree  which  affects  directly  the  status  of  married 
persons  by  sundering  the  matrimonial  tie  and  thereby  enabling 
them  to  contract  new  matrimonial  relations  with  other  and  in- 
nocent persons  should  never  be  reopened.  It  was  said  in  the 
course  of  the  opinion  that  ''such  a  course  would  endanger  the 
peace  and  good  order  of  society,  and  the  happiness  and  well- 
being  of  those  who,  innocently  relying  upon  the  stability  of 
a  decree  of  a  court  of  competent  jurisdiction,  have  formed  a  con- 
nection with  the  person  who  wrongfully,  perhaps,  secured  its 
promulgation.''  At  the  time  of  this  decision  there  was  a  statute 
which  provides  that,  '*No  appeal  shall  be  obtained  from  the 
decree  but  the  same  shall  be  final  and  conclusive."  This  stat- 
utory provision  was  said  by  the  court  to  be  nothing  more  than  a 
recognition  of  the  principle  of  public  policy  just  mentioned. 
That  provision  of  the  statutes  no  longer  remains  a  part  of  the 
statutory  law  of  this  state,  but  since  its  elimination  the  Su- 
preme Court,  in  the  case  of  Mulligan  v.  Mulligan,  82  O.  S.,  426, 
afiirmed  the  doctrines  announced  in  the  case  of  Parish  v.  Parish, 
the  Supreme  Court  reversing  the  decision  of  the  circuit  court 
of  the  third  district  reported  in  11  C.C.(N.S.),  585. 

It  is  clear  that  the  Supreme  Court  has  steadily  adhered  to  the 
general  principle  announced  in  Parish  v.  Parish.  An  examina- 
tion of  the  record  in  the  case  at  bar  discloses  facts  which  pre- 
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sent  an  entirely  different  problem  for  solution.  In  the  Parish 
case  the  action  was  directed  to  the  annulling  of  a  decree  that 
had  theretofore  been  granted  divorcing  the  parties  to  the  ac- 
tion. In  the  ease  at  bar  the  evidence  shows  that  by  the  action 
of  the  Common  Pleas  Court  of  IVIiontgomery  County,  Pennsyl-. 
vania,  a  court  of  general  jurisdiction  which  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  a  decree  had  been  rendered 
in  favor  of  the  plaintiff  in  that  case  and  against  the  defendant. 
The  defendant  in  that  case,  plaintiff  herein,  had  filed  an  answer 
in  which  she  denied  the  charges  of  adultery  made  against  her  by 
the  complainant  in  that  action.  The  exemplified  record  of  the 
proceedings  in  that  case  shows  that  upon  the  evidence  adduced  at 
the  trial,  the  court  found  her  guilty  as  charged  and  a  divorce 
was  accordingly  granted  to  the  husband.  The  effect  of  this  de- 
cree was  to  fix  positively  the  legal  status  of  the  parties  so  far  as 
their  matrimonial  relations  are  concerned.  This  status  having 
been  fixed  by  a  severing  of  the  matrimonial  relation,  public 
policy  forbids  any  court  to  interfere  with  the  status  thus  fixed. 
We  think  that  upon  this  ground  of  public  policy,  as  weU  as  upon 
other  grounds,  the  Court  of  Common  Pleas  of  Ottawa  County 
was  precluded  from  entering  another  decree  undertaking  to  fix 
their  legal  status  so  far  as  their  matrimonial  relations  were  con- 
cerned. 

Another  reason  most  apparent  why  the  Court  of  Common 
Pleas  of  Ottawa  County  had  no  jurisdiction  to  enter  a  decree  in 
this  case  is  that  the  question  of  their  marital  status  had  been 
fully  and  completely  adjudicated  in  the  courts  of  Pennsylvania 
and  the  matter  was  res  ad  judicata.  The  evidence  of  the  decree 
was  before  the  court  in  a  proper  exemplification  of  the  record 
of  that  case,  and  in  no  sense  disputed,  and  the  court  was  bound, 
under  the  full  faith  and  credit  clause  of  the  federal  Constitu- 
tion, to  recognize  such  decree  and  regard  it  as  a  final  adjudica- 
tion of  all  questions  that  were  or  might  have  been  litigated  in 
that  action.  It  follows  also  from  what  has  been  said  that,  the 
parties  having  been  theretofore  legally  divorced,  there  was  no 
marriage  relation  existing  which  the  trial  court  in  Ottawa  county 
could  by  a  decree  undertake  to  sever,  and  its  action  was  a  nullity 
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in  BO  far  as  it  attempted  to  grant  an  additional  divorce.    Cooper 
V.  Cooper,  7  Ohio,  Part  2,  239. 

It  is  contended  that  the  decree  of  divorce  granted  in  PennfiQ^l- 
vania  was  not  absolute  and  that,  therefore,  the  Ohio  courts  had 
jurisdiction  to  hear  and  determine  the  question  as  to  whether 
or  not  the  plaintiff  herein  was  entitled  to  an  absolute  divorce. 
The  Pennsylvania  decree  is  conceded  to  be  absolute  except  for 
the  following  provision  in  the  concluding  paragraph  thereof: 

''And  the  said  parties  shall  be  severally  at  liberty  to  marry 
again  in  like  manner  as  if  they  had  never  been  married,  except  as 
forbidden  by  the  act  of  Assembly  of  March  13,  1815." 

The  act  referred  to  in  the  decree  is  the  one  which  prohibits 
marriage  in  the  state  of  Pennsylvania  between  the  adulterous 
parties  during  the  lifetime  of  the  injured  husband  or  wife.  It 
is  not  contended  that  this  restriction  upon  the  right  to  remarry 
is  in  force  or  operation  outside  of  the  state  of  Pennsylvania,  nor 
is  it  contended  that  a  marriage  in  contravention  of  this  act  en- 
tered into  legally  outside  of  the  state  would  not  thereafter  be 
recognized  as  a  valid  marriage  if  the  parties  subsequently  re- 
moved to  the  state  of  Pennsylvania.  The  parties  to  the  action 
in  Pennsylvania  having  both  been  in  court  they  were  bound  by 
the  decree  with  whatever  conditions  the  court  there  saw  fit  to  at- 
tach, and  this  condition,  to  the  extent  indicated  in  this  opinion, 
is  as  valid  and  binding  upon  the  parties  as  any  other  portion  of 
the  judgment  or  decree  and  should  be  so  recognized  by  the  courts 
of  sister  states.  It  would  seem  that  the  adding  of  this  condition 
to  the  decree  did  not  change  the  situation  from  what  it  would 
have  been  had  it  not  been  added.  The  statutes  of  Pennsylvania 
provide  that  marriage  shall  not  take  place  under  the  conditions 
heretofore  mentioned  and  it  is  the  statute  which  expresses  the 
public  policy  of  the  state  in  that  respect  which  precludes  the 
marriage.  The  condition  in  the  decree  is  only  incorporated  into 
it  so  that  it  may  not  be  contended  that  the  court  was  attempt- 
ing to  make  its  decree  of  divorce  any  broader  than  the  statutes 
allowed. 

It  is  entirely  evident  that  the  decree  entered  by  the  trial  court 
in  the  case  at  bar  was  also  erroneous  because  of  the  statutoiy 
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provisions  of  this  state  which  preclude  the  entering  of  such  a 
decree  upon  the  uncorroborated  testimony  of  a  party  to  the 
action*.  The  only  corroboration  claimed  is  the  answer  of  the  de- 
fendant and  the  exemplification  of  the  record  of  the  Pennsyl- 
vania suit  filed  in  the  case.  The  plaintiff  testified  that  one  act  of 
extreme  cruelty  on  the  part  of  the  defendant  was  his  charging 
her  with  the  commission  of  adultery  in  the  suit  pending  in 
Pennsylvania,  which  charge  she  testified  was  untrue.  The  record 
shows  that  by  an  answer  filed  in  the  suit  in  Pennsylvania  she 
denied  the  truth  of  the  same  charges.  The  trouble  with  her  cor- 
roboration is  that  the  record  proves  too  much.  It  does,  indeed, 
prove  that  the  defendant  charged  her  with  adultery  in. the  action 
brought  by  him  in  the  state  of  Pennsylvania,  but  it  also  proves 
that  the  adjudication  of  the  issue  made  up  by  that  charge  and  the 
denial  thereof  by  the  defendant  therein,  plaintiff  herein,  re- 
sulted in  a  finding  that  she  was  guilty  as  charged.  So  that  the 
very  proof  which  she  claims  to  be  corroborative  of  her  testimony 
is  in  fact  a  refutation  of  her  testimony  on  that  point  and  leaves 
her  without  any  corroboration  upon  any  material  allegation 
which  she  is  required  to  prove  in  order  to  entitle  her  to  a  divorce 
under  the  laws  of  Ohio. 

In  view  of  what  has  been  said  it  is  unnecessary  to  discuss  the 
evidence  relating  to  the  plaintiff  having  acquired  a  residence 
in  Ohio.  Even  assuming  that  the  evidence  is  sufficient  to  show 
that  she  had  established  her  residence  in  Ohio,  the  judgment  of 
the  court  in  entering  a  decree  in  this  case  was  entirely  erroneous. 
The  motion  of  the  defendant  to  dismiss  the  petition  of  the 
plaintiff,  made  at  the  close  of  the  plaintiff's  evidence  and  re- 
newed at  the  close  of  all  the  evidence,  should  have  been  granted. 

The  judgment  of  the  common  pleas  court  will  therefore  be  re- 
versed and  this  court  will  proceed  to  enter  the  judgment  that 
should  have  been  rendered  by  the  common  pleas  court,  dismiss- 
ing the  petition  of  the  plaintiff  at  her  costs. 

BiCHABDSy  J.,  concurs. 

EiNKADE,  J.  I  concur  in  the  judgment  of  reversal  and  the 
entering  of  final  judgment  here. 
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HIMANDirOR  JURY  TRIAL  IN  THE  CINCINNATI 

MUNICIPAL  COURT. 

Court  of  Appeals  for  Hamilton  County. 

Joseph  W.  Brodbeck  bt  al  v.  Frank  P.  Talley  bt  al. 

Decided,  April,  1914. 

Rules  of  Court — Rule  Not  in  Harmony  With  Statutory  Provision— Conr 
strued  as  Directory  Only — Demand  for  Trial  hy  Jury  in  the  Mu- 
nicipal Court  of  Cincinnati. 

A  rule  of  the  municipal  court  of  Cincinnati,  fixing  a  time  for  demand- 
ing trial  by  jury  other  than  that  provided  by  the  act  creating  the 
court,  is  repugnant  to  said  act,  and  where  demand  is  made  within 
the  time  fixed  by  the  statute  its  refusal  is  error  notwithstanding  the 
rule  of  court 

LatUs  P.  Pink,  for  plaintiffs  in  error. 

Campbell  8,  Johnston  and  James  B.  Swing,  contra. 

Jones  (E.  H.),  J. 

The  action  below  was  upon  a  promissory  note,  and  was  tried 
in  the  municipal  court  of  Cincinnati  and  resulted  in  a  judgment 
against  the  defendants  who  are  plaintiffis  in  error  here. 

Several  assignments  of  error  are  made,  but  the  case  was 
advanced  for  argument  in  this  court  because  it  involves  the 
validity  of  Rule  16  of  the  code  of  rules  of  the  municipal  court  of 
Cincinnati.  This  rule  is  one  of  a  code  of  rules  adopted  by  the 
judges  of  that  court  to  govern  the  procedure  therein. 

It  appears  from  the  record  in  this  case  that  before  the  trial 
the  defendant  below  demanded  a  jury,  which  demand  was  denied 
by  the  trial  judge  on  the  ground  that  it  had  not  been  made  at 
the  time  nor  in  the  manner  provided  by  said  Rule  16,  which 
reads  as  follows: 

''On  the  second  day  after  rule  day  for  filing  statement  of 
defense  in  cases  where  the  same  is  required,  and  on  appearance 
day  in  other  cases,  at  9  o'clock  a.  m.,  the  judge  assigned  to 
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that  duty  shall  call  all  cases  in  which  service  either  by  summons 
or  publication  has  been  duly  made,  and  the  clerk  shall  prepare 
for  delivery  to  said  judge  a  list  of  all  such  cases  for  call,  whether 
issue  has  been  joined  or  not.  When  the  cases  are  called  de- 
fault judgment  shall  be  rendered  on  the  bill  of  particulars  when 
no  appearance  is  made  or  statement  of  defense  filed,  or  leave 
to  plead  granted.  If  the  issues  are  made  up,  the  case  shall  then 
be  assigned  for  trial,  as  hereinafter  provided.  Extension  of 
time  to  plead  may  be  granted  by  the  court  in  its  discretion,  in 
which  case  the  case  shall  again  be  called  by  the  same  judge  on 
the  second  day  after  the  expiration  of  the  leave.  A  second  ex- 
tension of  time  to  plead  will  be  granted  on  showing  of  <^ause 
by  aflSdavit.  When  the  claim  is  for  unliquidated  damages,  de- 
fault judgment  will  be  rendered,  but  the  case  assigned  to  the 
trial  calendar  for  assessment  of  damages. 

*'Eaeh  party  desiring  a  jury  shall,  upon  said  call,  demand  the 
same  in  writing.  All  applications  for  extension  of  time  to  plead 
must  then  be  made,''  etc. 


The  act  creating  a  municipal  court  and  prescribing  its  du- 
ties is  found  in  103  0.  L.,  279.  Section  14  of  that  act  author- 
ized a  municipal  court  **to  adopt  and  publish  rules  governing 
practices  and  procedure  not  otherwise  provided  for  in  this  act." 
Section  15  of  the  same  act  provides  that  "all  causes,  both  civil 
and  otherwise,  in  the  municipal  court  shall  be  tried  to  the 
court,  unless  before  the  court  shall  proceed  to  inquire  into  the 
merits  of  the  cause  a  jury  shall  be  demanded  by  either  party  to 
the  action." 

A  reading  of  Rule  16  in  connection  with  this  general  pro- 
vision of  the  act  shows  beyond  any  question  that  the  rule  is  re- 
pugnant to  the  provisions  of  the  act  in  that  it  fixes  a  time  other 
than  that  provided  therein  when  the  demand  for  a  jury  must 
be  made.  The  language  of  Section  14  above  quoted  only  gives 
a  municipal  court  authority  to  make  rules  upon  matters  which 
are  not  specifically  provided  for  in  the  act.  The  Legislature  has 
clearly  fixed  the  time  within  which  a  demand  for  a  jury  may 
be  made,  and  hence  from  the  language  of  the  law  itself  any 
rule  of  the  court  in  conflict  with  that  provision  must  he  held  to 
be  invalid.  The  demand  for  a  jury  in  this  case  was  made  by 
defendants  below  within  the  time  prescribed  by  the  General  As- 
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aembly,  and  it  was  error  for  this  court  to  refuse  sach  demand 

The  bill  of  exceptions  fails  to  show  that  this  case  was  ''called" 
at  any  time  before  trial.  But  counsel  in  presenting  the  ease 
proceeded  as  if  a  statement  to  that  effect  was  contained  in  the 
bill,  and  on  account  of  the  importance  of  the  question  argaed, 
and  the  certainty  that  it  must  eventually  be  adjudicated,  we 
have  complied  with  the  manifest  desire  of  all  parties  concerned 
in  passing  upon  the  rule  in  this  case. 

It  will  be  noticed  that  the  rule  imposes  no  penalty  for  f aflnre 
to  comply  with  it,  nor  does  it  say  that  a  jury  will  be  deemed 
waived  unless  demanded  at  the  time  therein  fixed.  It  there- 
fore might  well  be  considered  as  merely  directory  and  as  a  guide 
to  counsel  and  litigants,  and  if  so  considered  we  see  no  necessity 
for  expunging  it  from  the  rules  of  the  court.  The  request  whidi 
its  words  import  can  and  doubtless  will  be  complied  with  in 
many  cases,  without  inconvenience  to  the  parties  or  their  counsel, 
and  thus  it  may  aid  in  the  dispatch  of  business  and  serve  to  some 
degree  the  evident  purpose  of  its  authors.  But  a  failure  to 
observe  it  by  a  litigant  should  not  bar  him  from  the  right  to 
trial  by  jury  demanded  within  the  time  fixed  by  statute. 

It  is  not  necessary  to  pass  upon  the  other  errors  assigned. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

JoNBS  (Oliver  B.),  J.,  and  Febneding,  J.,  (sitting  in  plaee 
of  Swing,  J.),  concur. 
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LIABILITY  OF  CARRIER  FOR  SHIPMENT  DAMAGED 

BY  A  FLOOD. 

Court  of  Appeals  for  Cuyahoga  County. 
The  Erie  Rvilroad  Company  v.  Al^e  A.  Kohler. 

Decided,  December  4,  1916. 

Act  of  Ood — Available  as  a  Defense  to  a  Carrier — In  an  Action  for 
Goods  Lost  or  Damaged  in  Transit — Notwithstanding  the  Situation 
Was  Brought  About  Through  Negligence  of  the  Carrier — Proxi- 
mate Cause. 

Where  goods  in  transit  are  damaged  by  a  flood,  the  carrier  is  not 
deprived  of  the  defense  of  vis  major  by  reason  of  the  fact  that, 
but  for  its  own  negligence  in  permitting  the  shipment  to  be  de- 
layed, it  would  have  been  delivered  to  the  consignee  before  the 
occurrence  of  the  flood.  Railivay  v.  Myers  d  Patty  Co.,  25  C.C. 
(N.S.),204,   not  followed. 

dishing,  Siddall  &  Lamb,  for  plaintiff  in  error. 
Frank  F.  Gentsch,  contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

The  parties  will  be  designated  here  as  they  were  below,  which 
is  in  the  reverse  order  of  the  caption. 

The  facts  material  to  the  conclusion  we  have  reached  are  not 
in  dispute. 

The  plaintiff  delivered  a  lot  of  household  goods  to  the  defend- 
ant company — a  common  carrier — at  Ashland,  Ohio,  on  the  20th 
day  of  March,  1913,  for  shipment  over  its  road  to  Cleveland. 
The  bill  of  lading  was  in  the  customary  form — what  we  suppose 
to  be  standard  with  carriers — and  stipulated,  among  other  things, 
that  the  company  should  not  be  held  to  a  liability  for  loss 
or  damage  ** caused  by  the  act  of  God.*'  The  goods  were  loaded 
at  Ashland  on  the  afternoon  of  the  same  day  they  were  received, 
but  owing  to  some  defect  in  the  car  to  which  they  were  assigned 
the  lading  was  changed  to  another  car,  which  did  not  leave  the 
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initial  point  of  shipment  till  the  second  day  afterwards,  and, 
did  not  reach  Cleveland  until  the  23d  day  of  March.  For  these 
delays  the  plaintiff  was  in  no  way  responsible. 

In  Cleveland  the  car  was  stopped  at  the  defendant's  so-called 
Literary  street  yard,  a  place  where  inbound  freight  is  separated 
and  distributed  for  routing  to  the  particular  team  tracks  where 
the  owner  is  expected  to  receive  and  take  away  his  belongings. 
The  latter  location  in  this  case  was  nearby  the  defendant's  Scran- 
ton  avenue  freight  station,  and  there  the  car  was  placed  on 
the  24th  day  of  March,  but  after  the  close  of  business  hours,  and 
the  plaintiff  was  notified.  She  received  this  notice  the  next 
morning.  The  rain  which  culminated  in  the  unprecedented  flood 
of  March,  1913,  in  Ohio,  began  to  fall  on  the  afternoon,  or  in  the 
evening,  of  March  23d,  which  was  Sunday.  By  the  afternoon  of 
the  next  day  it  had  reached  formidable  proportions,  in  conse- 
quence of  which  when  the  plaintiff  was  informed  of  the  arrival 
in  Cleveland  of  her  property,  the  Cuyahoga  river  was  already 
at  flood  stage,  bank-full  or  more,  and  was  still  rising  with  alarm- 
ing rapidity,  so  that  even  at  that  time  it  was  impracticable  for 
her  seasonably  to  remove  it  from  the  car.  This  inability  con- 
tinued and  increased  during  the  further  heavy  rainfall  occurring 
on  the  two  days  next  succeeding.  The  consequence  was  she  was 
unable  to  come  at  her  goods  until  April  3d,  by  which  time  they 
were  materially  injured  through,  and  physically  by,  immediate 
reason  of  the  flood  conditions  thus  narrated. 

She  accordingly  sued  the  defendant  company  in  this  action  for 
the  damage  then  and  thus  accruing,  as  she  said,  imputing  it  to 
the  company's  negligence  in  delaying  her  shipment  until  the 
flood  overtook  it  and  immediately  caused  the  injury. 

The  defendant  pleaded  by  answer,  among  other  things,  the 
intervention  of  the  act  of  God,  evidenced  by  the  rain  in  question, 
and  claimed  exemption  from  liability  on  that  account,  in  accord- 
ance with  the  reservation  in  the  bill  of  lading  and  by  the  law  of 
the  land  in  that  respect.  We  are  not  at  present  concerned  with 
any  other  matter  of  defense  or  mitigation  alleged  in  the  answer. 

Upon  issue  joined  as  to  this  plea,  the  cause  was  put  upon  its 
trial  in  the  court  below,  to  a  jury. 
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There  was  a  verdict  for  the  plaintiff,  upon  which  the  judgment 
brought  here  for  review  was  entered,  after  a  motion  for  a  new 
trial  had  been  made  and  denied. 

We  shaU  brush  aside  the  matters  of  inducement  leading  to  the 
presentation  of  the  main  and  decisive  question  in  the  case,  and 
come  at  once  to  a  consideration  of  that  controlling  issue,  and 
upon  which  we  purpose  to  rest  our  conclusion.  We  shall  as- 
sume— ^f or  the  fact  unquestionably  is  so — ^that  but  for  the  delays 
of  the  car  at  Ashland,  at  Cleveland,  and  in  transit,  the  lading 
could  have  been  delivered  to  the  plaintiff  at  the  point  of  desti- 
nation, seasonably  for  safe  removal  before  the  flood  overtook  it. 

That  the  flood  of  March,  1913,  in  Ohio  was  of  such  magnitude 
and  suddenness  as  to  be  an  act  of  Ood,  within  the  meaning  of 
those  words  on  the  back  of  the  shipping  bill,  is  not  a  matter  of 
dispute.  It  was  a  manifestation  of  nature  so  extraordinary,  and 
so  violent  in  its  physical  visitation,  and  so  destructive  in  its 
effects,  that  courts  have  taken,  and  will  take  judicial  notice  of 
it,  without  other  evidence.  The  trial  court  so  instructed  the 
jury,  and  told  them  that  if  the  loss  was  caused  by  it  alone  the 
plaintiff  could  not  recover  in  the  action. 

The  question  then  is,  did,  in  the  circumstances  of  the  case,  the 
interposition  of  this  vis  major  work  an  exoneration  of  the  defend- 
ant from  liability,  as  being  the  proximate  cause  of  the  plaintiff's 
loss! 

Or,  were  the  delays  named  that  proximate  cause!  Because 
there  can  be  but  one  cause  that  really  is  proximate.  To  allow 
two  would  be  a  legal  solecism  and  a  contradiction  in  terms. 

The  position  of  the  plaintiff  below  is  plainly  stated  in  her  brief, 
as  follows: 

"Our  contention  is  that  any  delay  or  negligence  of  the  plaint- 
iff in  error  which  contributed  to  or  caused  the  goods  to  be  caught 
in  the  flood  made  unavailable  the  defense  of  an  act  of  God." 

This  reduction  of  the  issue  to  its  lowest  terms  and  to  a  mere 
matter  of  law,  which  admits  the  quality  of  the  storm  as  being 
within  the  class  of  things  which  the  company  interposed  by  its 
shipping  stipulation  as  a  defense  against  liability,  does  away 
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with  much  curious  and  useless  legal  learning  as  to  what  an  act 
of  God  is,  even  back  to  Coke,  with  whom  the  term  was  a  favorite 
— as  was  to  have  been  expected — and  many  evolved  distinctions, 
spun  from  the  inner  consciousness  of  judges  into  a  web  as  end- 
less as  that  of  Penelope,  between  it  and  inevitable  accident,  and 
other  names  of  like  import — this  shortens  the  discussion  admira- 
bly. It  even  relieves  against  the  risk  of  the  irreverence  displayed 
by  the  Kansas  lawyer  who  in  suing  for  a  loss  caused  by  light- 
ning and  the  answer  pleaded  what  the  answer  pleads  here,  came 
back  in  a  reply,  quite  responsively,  with  the  allegation:  **The 
plaintiff  denies  that  such  loss  was  caused  or  occasioned  by  any 
act  of  the  said  God/' 

To  work  an  exemption  from  liability  in  an  otherwise  proper 
case  the  act  of  God  can  be  urged  only  where  it  is  the  proximate 
cause  of  the  loss,  the  efficient  cause,  the  direct  cause,  the  imme- 
diate cause,  of  course.  That  it  had  something  to  do  with  bring- 
ing about  the  result,  is  not  enough.  Unless  it  fulfills  this  condi- 
tion, it  does  not  excuse.  New  Brunswick  Steamboat  and  Canal 
Transportation  Co,  v.  Tiers,  24  N.  J.  Law,  697;  Ferguson  v. 
Brent y  12  Md.,  9;  HutcJmison  v.  V.  13,  Express  Co,,  63  W,  Va., 
128 ;  Steele  v.  McTyler's  Admr,,  31  Ala.,  667. 

It  must  also  be  the  sole  cause.  In  co-operation  or  concurrence 
with,  or  contributing  to,  other  moving  causes,  unless  we  are  to 
conclude  that  the  co-operation  or  concurrence  in  itself  amounts 
to,  and  is  to  be  deemed  to  be,  really  the  proximate  cause  by 
process  of  assimilation  or  absorption,  its  use  as  a  shield  from 
liability  can  not  be  called  in  function ;  such  seems  to  be  the  bet- 
ter opinion.  Jozies  v.  Minneapolis  and  St.  L,  R.  Co.,  91  Minn., 
229;  Wall  v.  Pittsburgh,  C,  C.  &  St,  L.  R.  Co.,  162  HI.,  545: 
Wolf  V.  American  Express  Co.,  43  Mo.,  421 ;  Steele  v.  Townsend, 
37  Ala.,  247. 

What  in  any  case  amounts  to  such  co-operative  effect  or  con- 
tributing cause  as  will  constitute  in  any  case  the  proximate 
cause,  to  the  exclusion  of  them  in  the  classification  of  them  as 
remote  causes,  and  so  work  a  defeat  of  the  use  of  the  act  of  God 
as  a  weapon  of  defense,  is  quite  another  question;  and  where 
this  consideration  brings  in  the  question  of  delay  and  its  effect 
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in  depriving  the  carrier  of  the  use  of  his  plea,  it  has  given  rise 
to  the  sharp  controversy  evidenced  by  the  two  lines  of  decisions 
presently  to  be  mentioned. 

One  of  these  lines  makes  up  what  may  be  called  the  Massachu- 
setts, or  Pennsylvania  rule.  It  is  also  the  rule  of  the  United 
States  Supreme  Court.  It  is  aptly  stated  in  Ruling  Case  Law, 
Volume  4,  Section  193 : 

'*In  several  well  considered  cases  decided  by  courts  of  high  au- 
thority it  was  decided,  while  the  question  was  still  new,  that 
the  negligent  delay  of  the  carrier  in  transportation  could  not 
be  regarded  as  the  proximate  cause  of  an  ultimate  loss  by  a  casu- 
alty which  in  itself  constituted  an  act  of  God,  as  that  term  is 
used  in  defining  the  carrier's  exemption  from  liability,  although, 
had  the  goods  been  transported  with  reasonable  diligence,  they 
would  not  have  been  subjected  to  such  casualty. 


>> 


In  support  of  this  statement  the  editor  cites  Memphis  & 
Charleston  R.  R.  Co.  v.  Reeves,  10  Wall.,  176;  Deaver  v.  Bed- 
ford, 5  Rob.  (La.),  245;  Denivy  v.  N.  Y.  Cent.  B.  B.  Co.,  13 
Gray,  481 ;  McClary  v.  Sioux  City  &  P.  R.  R.  Co.,  3  Neb.,  44 ; 
Daniels  v.  Ballantine,  23  0.  S.,  532;  Morrison  v.  Da/vis,  20  Pa. 
St.,  171,  and  3  Anno.  Cases,  453,  note. 

The  text  then  goes  on  to  say : 

''These  cases  are  predicated  on  the  view  that  if  the  carrier 
could  not  reasonably  have  foreseen  or  anticipated  that  the  goods 
would  be  overtaken  by  such  a  casualty  as  a  natural  and  probable 
result  of  the  delay,  then  the  negligent  act  was  not  the  proximate 
cause  of  the  loss,  and  should  be  disregarded  in  determining  the 
liability  for  such  loss.  Many  later  cases  have  also  adopted  this 
viewpoint,  so  many  in  fact  that  from  the  mere  standpoint  of 
weight  of  authority  this  view  may  be  said  to  have  slightly  the 
better  of  the  argument.  According  to  these  decisions,  the  fact 
that  events  may  subsequently  prove  that  the  catastrophe 
amounting  to  actus  Dei  would  not  have  been  encountered  if  no 
delay  had  occurred  is,  after  all,  merely  a  fortuitous  result,  since 
it  is  obvious  that  the  antecedent  probabilities  are  equal  that  the 
delay  will  save  the  property  from,  instead  of  exposing  it  to,  de- 
struction." 

The  ** later  cases''  brought  forward  to  uphold  the  doctrine  thus 
enunciated,  are  Rodgers  v.  Missouri  Pac.  R.  Co.,  75  Kan.,  222; 
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Oreen-Wheeler  Shoe  Co.  v.  Chicago,  B.  I.  &  Pac.  B.  B.  Co., 
130  Iowa,  123 ;  Yazoo  &  M.  Valley  B.  Co.  v.  MQlsapB,  76  Mm, 
855. 

In  the  Iowa  case  just  cited  the  syllabus  is:  "'Where  a  carrier 
negligently  delays  a  shipment  of  goods,  so  that  it  is  destroyed  by 
an  act  of  God  which  would  not  have  destroyed  it,  except  for  the 
delay,  the  carrier  is  not  liable,"  which,  we  take  it,  is  exactly  the 
argument  of  the  plaintiff  in  error  here. 

The  text-books  which  allow  that  the  weight  of  authority  is  in 
support  of  this  view  are  Thompson,  Negligence,  Section  74; 
Schouler,  Ba/Uments,  Edition  of  1905,  348 ;  Hale,  Bailments  and 
Carriers,  361 ;  6  Cyc,  382.  In  monographic  notes  to  OUsan  v. 
Del,  &  Hudson  Canal  Co.,  36  Am.  St.  Bep.,  839,  and  Yazoo  & 
M,  Valley  R.  Co.  v.  Millsaps,  supra,  the  authorities  are  exhaust- 
ively considered,  and  the  annotator  sums  up  the  result  in  the 
following  language : 

**  Where  the  negligence  of  a  carrier  consists  merely  in  a  de- 
lay in  the  forwarding  of  goods,  the  larger  number  of  authorities 
sustain  the  principle  that  the  carrier  can  not  be  held  liable,  if 
the  goods  thus  delayed  are  destroyed  by  the  act  of  God,  though, 
but  for  the  delay,  they  would  have  reached  a  place  of  safety,  the 
ground  assigned  being  that  the  delay  becomes  a  remote  cause  of 
the  loss,  when  a  calamity  which  could  not  have  been  anticipated 
intervenes.*' 

The  opposite  contention,  which  may  be  called  the  New  ToA 
rule,  is  laid  down  in  the  book  from  which  we  have  already  quoted, 
as  follows,  Section  194: 

''On  the  other  hand,  as  has  been  stated,  there  is  a  respectable 
authority  for  the  proposition  that  if  a  carrier  negligently  and 
carelessly  delays  a  shipment,  and  the  goods  are  overtaken  in 
transit  and  damaged  by  an  act  of  God,  which  would  not  have 
caused  the  damage  had  there  been  no  delay,  he  is  liable,  even 
though  the  act  of  God  could  not  reasonably  have  been  antici- 
pated. In  such  cases  the  negligence  and  unreasonable  delay  are 
deemed  to  be  such  a  proximate  or  concurring  cause  as  will  render 
the  carrier  liable.  Courts  sustaining  this  view,  in  analogy  to  the 
well  settled  rule  with  reference  to  deviation,  assert  the  principle 
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that  as  a  carrier  is  only  exempted  from  liability  by  showing  that 
an  injury  was  caused  by  an  act  of  Qod  or  the  public  enemy,  to 
avail  himself  of  such  exemption  he  must  show  that  he  was  him- 
self free  from  fault  at  the  time,  so  that  if  he  departs  from  the 
line  of  his  duty,  and  violates  his  contract,  and  while  thus  in 
fault,  and  in  consequence  of  that  fault,  the  goods  are  injured 
by  an  act  of  God,  which  would  not  otherwise  have  caused  the 
injury,  he  is  not  protected.  A  negligent  delay  in  forwarding 
goods,  they  contend,  constitutes  such  a  fault  or  departure  from 
duty,  and  so  is  a  concurring  cause  of  the  loss  or  injury.  More- 
over, in  opposition  to  the  argument  that  such  a  result  could  not 
reasonably  be  anticipated  from  mere  delay,  the  theory  has  been 
advanced  that  a  carrier  should,  as  any  reasonable  person  could, 
forsee  that  negligent  delay  woiild  extend  the  time  during  which 
goods  in  his  hands  would  be  liable  to  be  overtaken  by  some  casu- 
idty,  and  would  therefore  increase  the  danger  of  their  being 
lost  to  the  shipper." 

This  extract  states,  and  well  states,  what  must  be  the  conten- 
tion of  the  defendant  in  error  in  the  case  at  bar,  and  is,  as  we 
understand  it,  the  substance  of  his  reasoning  when  he  says  that 
the  defense  of  an  act  of  Gk>d,  in  this  case,  is  not  available  to  the 
carrier. 

The  cases  marshalled  in  its  support  need  not  be  mentioned  by 
name.  They  represent  the  views  of  the  courts  of  last  resort  in 
Alabama,  Georgia,  Minnesota,  New  York,  Nebraska,  West  Vir- 
ginia, Illinois,  and  perhaps  some  others.  The  text-writers  who 
maintain  that  this  rule  has  the  weight  of  authority  on  its  side  are 
Hutchinson  on  Carriers,  361,  and  Raymond  on  Negligence  of 
Imposed  Duties,  177. 

We  have  tried  to  thus  completely  develop  both  of  the  lines  of 
view  upon  this  most  important  question,  in  order  to  show  that, 
whatever  may  be  thought  of  the  merits  of  the  conclusion  we  are 
to  reach  as  to  what  is  the  law  of  this  case,  that  conclusion  has  not 
proceeded  upon  misinformation  in  regard  to  judicial  authority. 

As  applied  to  the  case  in  hand,  the  two  views  are  in  decisive 
conflict.  If  the  former  states  the  law  for  us,  then  the  carrier  is 
exonerated  from  liability  and  such  should  have  been  the  judg- 
ment of  the  court  below. 
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If  the  latter  theory  of  the  law  is  to  control,  that  judgment, 
following  upon  the  jury 's  verdict  settling  the  matter  of  fact,  was 
right  and  should  be  upheld,  at  this  point  and  in  this  respect. 

It  will  have  been  observed  that  tlie  text-writer  quoted  ranges 
an  Ohio  case,  Daniels  v.  Ballantine,  23  O.  S.,  532,  on  the  side  of 
the  view  which,  under  the  circumstances  of  this  case,  would 
seem  to  relieve  the  carrier  from  liability.  If  this  is  a  correct 
classification  of  that  case,  it  settles  the  law  for  us,  as  we  think. 
If  Ohio  law  is  declared,  one  way  or  the  other,  it  becomes  imma- 
terial on  which  side  of  the  question  the  authority  preponderates, 
or  whether  the  reasoning  advanced  in  support  of  either  view  is 
well  or  ill  founded.  We  are  guided,  coercively,  by  the  adjudica- 
tions of  the  court  of  last  resort  in  Ohio ;  those  of  other  jurisdic- 
tions, where  our  own  has  relevantly  and  undoubtedly  spoken, 
are  altogether  beside  the  question. 

Let  us,  therefore,  examine  Daniels  v.  Ballantine,  to  see  whether 
it  furnishes  the  law  for  us. 

The  syllabus  states  both  the  facts  involved  and  the  law  applied 
to  them,  and  so  enables  us  to  compare  that  case  with  this  ease, 
for  all  purposes  of  a  proper  conclusion.    It  is  as  follows : 

**The  defendants  contracted  to  tow  the  plaintiff's  barge,  by 
means  of  a  steam  tug,  from  Bay  City,  Michigan,  to  Buffalo,  New 
York.  After  the  voyage  had  been  conmienced,  and  partially 
performed,  it  was  voluntarily  suspended  and  delayed  by  defend- 
ants, the  barge  during  the  delay  being  exposed  to  none  of  the 
perils  peculiar  to  the  voyage.  After  the  voyage  was  resumed,  and 
while  it  was  being  duly  prosecuted,  a  storm  was  encountered  by 
which  the  barge  was  lost.  Held:  That  the  defendants,  by  the 
mere  fact  of  the  delay,  did  not  become  responsible  for  the  loss 
of  the  barge,  although  the  delay  was  unreasonable  and  unneces- 
sary, and  although,  as  the  event  proved,  the  barge,  but  for  the  de- 
lay, would  probably  have  been  safely  towed  to  its  place  of  desti- 
nation. In  such  case  the  storm  must  bft  regarded  as  the  proxi- 
mate, and  the  delay  as  only  the  remote  cause  of  the  loss.*' 

In  reaching  that  conclusion  the  court  proceeded  along  the  line 
of  reasoning  which  upholds  the  first  rule  discussed  in  this  opinion 
and  held  that  the  conjunction  of  the  delay  with  the  storm  was 
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only  a  fortuitous  thing,  involving  no  agency  in  bringing  aDout 
the  loss.  It  went  further  and  reduced  the  argument  of  the 
plaintiff  to  an  absurdity  by  the  consideration  that  if  the  delay 
had  only  been  long  enough  it  would  have  tided  the  shipment 
over  the  storm  and  brought  the  goods  through  in  safety ;  in  other 
words,  the  carrier's  fault  had  been  less  if  it  had  been  greater. 
It  would  be  a  mere  Ilibernieism  to  say  that  that  case  is  this  case, 
unless  there  is  a  distinction  between  them. 

It  is  our  present  business  to  find  out  whether  there  is  a  dis- 
tinction. We  confess  that,  according  to  our  own  lights,  we  should 
be  unable  to  find  one — at  least  one  that  can  fairly  be  said  to  be 
a  real  distinction,  a  distinction  embodying  a  difference.  We  are 
met,  however,  by  the  case  of  C,  H.  &  D.  Ry.  Co.  v.  Myers  & 
Patty  Co,,  4  AppeUate,  493;  25  C.C.(N.S.),  204,  decided  by  the 
learned  Court  of  Appeals  for  the  Second  District,  which  purports 
to  find  a  distinction.  The  loss  there  was  in  the  same  flood,  and 
there  was  the  same  delay  postponing  delivery  till  the  shipment 
was  overtaken  by  the  storm.  The  court  marshals  only  the  cases 
which  support  the  second  view  which  we  have  discussed,  in  most 
or  all  of  which  a  common  carrier  was  sued,  and  then  undertakes 
to  distinguish  Daniels  v.  Ballantine  on  the  single  consideration, 
as  we  understand,  that  in  the  latter  the  delinquent  was  not  a 
common  carrier.  This  particular  question  was  not  decided  in 
that  caie,  although  the  court  was  pressed  to  pass  upon  it.  We 
are  at  a  loss  to  understand  why  any  inference  can  be  deduced 
from  what  the  court  in  that  case  said  or  omitted  to  say,  favor- 
able to  the  distinction  found  by  the  learned  court  of  appeals,  or 
to  justify  the  effect  apparently  produced  on  that  court  in  its 
going  over  to  the  side  of  the  New  York  rule.  On  the  contrary, 
we  can  not  well  doubt  what  the  holding  would  have  been  in 
Daniels  v.  Ballantine  had  the  court  passed  upon  the  question, 
or  that  its  decision  in  that  event  would  still  have  been  the  same ; 
its  intimation  to  that  effect  seems  not  to  be  at  all  obscure.  It 
says  in  the  opinion : 

* '  It  has  sometimes  been  said  that  the  policy  of  the  law  applica- 
ble to  common  carriers  required,  as  to  them,  the  application  of 
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a  different  rule.  The  weight  of  authority  seems  to  be  the  other 
way;  but  however  this  may  be,  the  exigencies  of  the  present 
case  do  not  require  us  to  determine.  It  is  not  alleged  that  the 
defendants  were  common  carriers." 

What  the  court  was  discussing  that  called  forth  this  remark, 
was  the  rule  applied  in  the  case^  namely,  that  one  in  fault  is  re- 
sponsible only  for  the  proximate,  and  not  at  all  for  the  remote, 
results  or  consequences  of  his  wrongdoing.  We  consider  the 
observation  of  the  court  in  this  respect  as  suggestive  of  a  disal- 
lowance of  the  very  distinction  which  the  learned  court  of  ap- 
peals made;  pivotal  in  its  judgment  fastening  a  liability  on  the 
carrier,  and  which  the  carrier,  but  for  the  alleged  distinction, 
admittedly  could  not  have  been  called  upon  to  bear.  It  is  in- 
deed also  said  by  the  learned  court  in  Railway  Co.  v.  Myers  & 
Patty  Co,,  that  that  case  was  founded  on  contract,  whereas  the 
Ballantine  case  was  bottomed  on  negligence.  The  eyllabus  in 
the  latter  case  shows  afOrmatively  that  there  was  a  contract. 
The  fact  is  the  claimed  right  of  action  in  each  case  arose  upon 
a  negligent  breach  of  a  contract.  In  the  sense  in  which  each 
of  the  two  courts  speak,  each  case  was  founded  on  contract  and 
upon  negligence  in  carrying  it  out.  If  one  was  upon  contract,  so 
was  the  other ;  and  the  same  is  the  fact  in  regard  to  negligence. 
No  difference  is  observable  to  us  in  this  further  attempted  dis- 
tinction, if  indeed  such  it  is  intended  to  be.  It  is  difficult,  also, 
for  us  to  find  room  for  any  such  distinction  upon  principle  or 
in  the  reason  of  the  thing. 

The  flood  by  which  the  damage  in  this  case  was  immediately 
wrought  was  the  act  of  God — confessedly  so.  Gk)d  is  no  re- 
specter of  persons.  He  should  not  be.  He  is  impartial,  even  in  his 
disastrous  dealings  with  mankind.  Surely,  then,  the  injustiee 
can  not  be  imputed  to  him  of  visiting  upon  common  carriers 
harder  blows,  or  heavier  legal  consequence,  than  he  deals  to 
individuals  or  private  corporations.  It  may  be,  as  some  scarcely 
inferior  to  him  in  point  of  wisdom  have  said,  that  the  managers 
of  some  common  carriers  are  "malefactors  of  great  wealth," 
and  are  to  be  classed  as  ** undesirable  citizens";  still  God  himself 
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tells  us  that  he  sends  his  rain  upon  the  just  and  the  unjust  alike 
— including,  as  we  are  at  liberty  to  suppose,  the  great  rain  of 
March,  1913.  Some  of  our  various  agrarian  laws  do  indeed  take 
away  defenses  from  common  carriers.  But  these  are  the  work  of 
legislatures — mere  finite  things,  who  hardly  pretend  to  be  just 
or  impartial. 

In  view  of  these  considerations — and  others — ^and  again  accord- 
ing to  our  lights,  we  are  unable  to  find,,  in  the  mere  fact  that  we 
are  dealing  with  a  common  carrier,  the  distinction  which  the 
court  in  the  second  district  found,  and  upon  which  alone,  as 
we  conceive,  its  judgment  was  allowed  to  depend — otherwise  de- 
structive of  the  rule  applied  in  Daniels  v.  BdUantine.  On  account 
of  this  inability,  we  do  not  feel  justified  in  adjudging  what  in 
effect  would,  to  our  own  apprehension,  work  a  substantial  re- 
versal of  the  Supreme  Court  above  us.  If  that  is  to  be  done,  it 
must  be  done,  so  far  as  we  are  concerned,  by  that  court  and  not 
this  court.  We  should  have  to  do  this,  as  we  think,  in  effect, 
if  we  were  to  aflSrm  the  judgment  before  us  for  review. 

We  say  this,  having  the  highest  regard  for  the  learned  court 
from  whom  it  is  our  misfortune  but  disagreeable  duty  thus  to 
differ,  and  with  every  disposition  to  save  the  verdict  of  the  jury 
now  challenged  at  this  bar. 

We  find,  and  hold,  under  the  undisputed  facts  of  this  case, 
that  the  judgment  we  are  reviewing  is  without  support  in  the 
law  of  Ohio,  and  should  have  been  for  the  defendant  and  not 
for  the  plaintiff  below,  as  it  was. 

As  this  found  error  is  fundamental  and  goes  to  the  whole 
case,  that  fact  obviates  the  necessity  or  propriety  of  a  particular 
consideration  of  others  assigned  and  argued  before  us,  and  the 
disposition  of  which  is  comprehended  in  that  already  made  of 
the  whole  case.  This  is  said  in  view  of  the  judgment  we  are 
about  to  render.  Specifically,  the  court  should  have  given  in 
charge  to  the  jury  defendant's  request  No.  1,  made  before  argu- 
ment, which  directed  a  verdict  to  be  returned  the  defendant. 
It  was  error  to  refuse  it. 

This  conclusion,  in  opposition,  as  appears,  to  that  reached  by. 
the  learned  court  for  the  second  district,  operates,  we  apprehend, 
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a  conflict  of  decision,  within  the  meaning  of  the  constitutional 
provision,  which  in  such  cases  secures  to  the  parties  a  review  of 
the  case  by  the  Supreme  Court.  The  party  defeated  by  our 
judgment  is  entitled  to  a  certificate  of  conflict,  which  will  cheer- 
fully be  allowed  if  application  is  made  for  it.  In  that  review 
our  error  in  this  decision,  if  error  there  is,  will  be  corrected, 
our  only  desire  being  to  be  right,  whether  as  of  first  instance 
or  under  the  coercive  operation  of  a  judicial  reversal  of  our 
work.  . 

The  judgment  complained  of  is  reversed. 

The  facts  not  being  in  dispute,  we  find,  upon  the  matter  of 
law  thus  alone  left  in  the  case,  that  the  judgment  should  have 
been  for  the  defendant  below  and  not  for  the  plaintiff;  we  pro- 
ceed, therefore,  now  to  render  that  judgment,  which  is  that  the 
plaintiff  in  error,  the  Erie  Railroad  Company,  go  hence  without 
day,  and  that  it  recover  its  costs  in  the  cause  made. 


AFFIDAVIT  IN  ATTACHMENT  EXECUTED  EEFORE 

PLAINTIFF'S  ATTORNEY. 

Court  of  Appeals  for  Hamilton  County.    . 

JOSLIN-SCIIMIDT  Co.  V.  JoSEPH  F.  HeRBMANN. 

Decided,  March  9,  1916. 

Attachment  and  Garnishment — Affldavit  Made  Before  Plaintiff*s  Atiw- 
ney  (w  Notary — "Sot  Given  Life  by  Substituting  the  Name  of  An- 
other Attorney. 

The  rule  that  an  affidavit  in  attachment  can  not  be  made  before  a 
notary  public  who  is  the  attorney  for  one  of  the  parties  to  the 
action  has  reference  to  the  status  of  the  parties  at  the  time  the 
affidavit  is  made,  and  where  the  affidavit  is  made  before  plaint* 
ifT's  attorney  the  substitution  thereafter  of  the  name  of  another 
attorney  does  not  give  life  to  the  action  as  aj^ainst  a  motion  to 
discharge  the  attachment. 

George  8.  Baily  and  L,  D.  Oliver,  for  plaintiff  in  error. 
Cobb,  Howard  &  Bailey,  contra. 
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Mkrrtman,  J. 

The  record  shows  that  Mr.  D.  S.  Oliver  had  been  the  attor- 
ney for  the  plaintiff  for  many  years,  having  general  charge 
of  all  its  legal  matters.  Mr.  Oliver  had  been  consulted  about 
bringing  this  suit,  prepared  the  necessary  papers,  signed  the 
petition  as  attorney  for  the  plaintiff,  and  as  a  notary  public 
swore  Mr.  Schmidt,  treasurer  of  the  plaintiff  company,  to  the 
aflSdavit  in  attachment.  When  Mr.  Oliver  attempted  to  file  the 
petition  and  affidavit  in  the  court  of  common  pleas  the  clerk 
suggested  that  he  was  disqualified  from  acting  as  both  attorney 
and  notary,  and  he  thereupon  substituted  the  name  of  his  brother, 
L.  D.  Oliver,  as  attorney,  and  filed  the  papers. 

The  court  of  common  pleas  discharged  the  attachment,  and 
plaintiff  prosecutes  error  to  this  court. 

In  Leavitt  v.  Rosenberg,  83  Ohio  St.,  230,  the  court  held : 

**Aii  affidavit  in  attachment  can  not  be  made  before  a  notary 
public  who  is  the  attorney  for  one  of  the  parties  to  the  action.*' 

ft 
Mr.   Oliver  was  the  attorney  for  the  plaintiff  company  at 

the  time  the  affidavit  in  attachment  was  made  by  its  treasurer, 
Mr.  Schmidt,  and  he  acted  as  the  attorney  in  preparing  the  peti- 
tion and  affidavit. 

We  think  the  reason  for  the  rule,  as  laid  down  in  Ward  v. 
Ward,  20  C.  C,  136,  and  Leavitt  v.  Rosenberg,  supra,  contem- 
plates the  status  of  the  parties  at  the  time  the  affidavit  is  made. 

The  affidavit  in  question,  therefore,  never  had  legal  existence, 
and  no  subsequent  action  by  Mr.  Oliver  could  give  it  life. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Sayre,  J.,  and  Walters,  J.,  concur. 
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AS  TO  UAUUTY  FOIL  THE  BITE  OF  A  DOC. 

Court  of  Appeals  for  Hamilton  Ck)anty. 
Joseph  Mehmebt  v.  Martha  Eel^o. 

Decided,  April  19,  1916. 

Animals — Damages  for  the  Bite  of  a  Dosh—Necessary  AllegatUms  to  Si- 
tablish  Liability  Under  the  Present  Law. 

1.  A  verdict  of  $500  as  damages  for  the  bite  of  a  dog  will  not  be  dis- 

turbed, where  it  is  shown  that  as  a  consequence  the  plalntlif  was 
confined  to  her  home  for  six  weeks  and  was  in  a  highly  nerroos 
condition  at  the  time  of  trial. 

2.  The  common  law  rule  that  *'every  dog  is  entitled  to  one  bite"  has 

been  supplanted  in  Ohio  by  Section  5838,  and  under  this  section 
it  is  sufficient,  in  an  action  for  damages  on  account  of  the  bite,  to 
show  that  the  defendant  was  the  owner  or  harborer  of  the  dog  with- 
out regard  to  knowledge  that  he  was  vicious  or  fierce. 

Cramer  &  Headley,  for  plaintiff  in  error. 
Harry  Hess,  contra. 

Gorman,  J. 

The  action  below  in  the  Superior  Court  of  Cincinnati  was 
brought  by  defendant  in  error  to  recover  damages  resulting  from 
a  dog  bite. 

Plaintiflf  averred  that  she  had  been  severely  bitten  by  a  large 
dog,  harbored  and  kept  by  plaintiff  in  error ;  that  said  dog  was 
fierce  and  dangerous  and  accustomed  to  bite  mankind,  all  of 
which  was  well  known  to  plaintiff  in  error,  and  was  allowed  to 
run  at  large.  She  claimed  $5,000  general  damages  and  $89.55 
special  damages  in  the  way  of  doctor's  bill  and  expenses  of 
nursing  and  medicine.    A  general  denial  was  filed. 

On  the  trial  a  verdict  was  rendered  in  favor  of  defendant  in 
error  in  the  sum  of  $500.  A  special  verdict  or  finding  was  also 
returned  by  the  jury  at  the  request  of  plaintiff  in  error  as  fol- 
lows: 
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"The  defendant  requests  the  court  to  instruct  the  jury  to 
answer  in  writing  the  following  question :  First.  Was  the  de- 
fendant Joseph  Mehmert  the  owner  or  harborer  of  the  dog  caus- 
ing the  alleged  injury  to  plaintiff?    Answer:  Yes. 

''Wabren  WUiDBB,  Foreman," 

A  motion  for  a  new  trial  having  been  denied,  error  is  prose- 
cuted to  this  court,  and  a  judgment  of  reversal  is  asked.  Three 
grounds  of  error  are  set  out,  viz. : 

1.  That  the  damages  are  excessive. 

2.  That  the  verdict  is  not*  sustained  by  sufficient  evidence 
and  is  contrary  to  law. 

3.  That  the  court  erred  in  refusing  four  special  charges  re- 
quested by  defendant  below. 

As  to  the  first  ground,  it  is  not  seriously  claimed  that  $500 
is  an  excessive  verdict  under  the  evidence  in  the  case,  which 
disclosed  that  Mrs.  Kelso  was  severely  bitten,  confined  to  her 
house  for  six  weeks,  obliged  to  employ  a  distinguished  surgeon 
and  a  nurse  and  was  at  the  time  of  the  trial  in  a  highly  nervous 
condition  as  the  result  of  the  dog  bite.  If  she  was  entitled  to 
recover  at  all,  the  verdict  was  inadequate  rather  than  excessive. 

As  to  the  second  ground  of  error,  it  may  be  said  that  there  was 
sufficient  evidence  to  sustain  the  verdict.  Furthermore,  on  the 
main  issue  in  the  case  the  jury  found  in  its  special  verdict  or 
finding  that  the  defendant  Joseph  Mehmert  was  the  owner  or 
harborer  of  the  dog  that  bit  Mrs.  Kelso,  and  there  can  be  no 
question  but  that  the  evidence  was  sufficient  to  warrant  such  a 
finding.  If  he  was  either  the  owner  or  the  harborer  of  the  dog, 
and  the  plaintiff  was  bitten  by  it,  then  regardless  of  the  vicious- 
ness  or  fierceness  of  the  dog  the  defendant  was  liable  in  law  for 
the  injuries  sustained  by  plaintiff.    Section  5838,  General  Code. 

The  common  law  rule,  sometimes  tersely  put  that  ''every  dog 
is  entitled  to  one  bite,"  has  no  application  now  when  there  is 
aflForded  a  remedy  under  the  above  cited  statute. 

Ignorance  of  the  dog's  vicious  propensities  does  not  relieve 
the  owner  or  harborer  from  liability.  Job  v.  Harlan,  13  Ohio 
St.,  485 ;  Gries  v.  VecK,  24  Ohio  St.,  329. 
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As  to  the  third  ground  of  error  claimed,  the  refusal  of  the 
court  to  give  special  charges  2,  3  and  4,  it  is  suflScient  to  say  that 
a  perusal  of  these  charges  as  set  forth  in  the  record  satisfies  us 
that  the  defendant  below  was  not  entitled  to  have  any  one  of 
them  given. 

The  second  special  charge  ignores  entirely  the  question  of 
whether  or  not  the  defendant  harbored  the  dog,  but  in  a  complex, 
involved  and  long  drawn  out  charge,  based  not  upon  the  evidence 
of  the  case,  but  upon  defendant's  theory  of  what  constitutes 
harboring,  the  court  was  asked  tp  tell  the  jury  that  if  certain 
conditions  existed  then  defendant  was  not  the  harborer  of  the 
dog  in  question. 

The  third  special  charge  is  open  to  the  same  criticism  as  the 
second  charge  asked,  in  that  it  asks  the  court  to  tell  the  jury 
that  unless  the  defendant  acted  towards  the  dog  as  owners  usu- 
ally do,  he  could  not  be  found  to  be  the  harborer  of  the  dog. 

The  fourth  special  charge  ignores  entirely  the  question  of 
the  harboring  of  the  dog  by  defendant,  and  further  seeks  to 
relieve  him  from  liability  if  the  dog  was  owned  by  his  son  and 
the  biting  did  not  take  place  on  defendant's  premises. 

The  general  charge  of  the  court  was  as  favorable  to  defendant 
as  he  had  a  right  to  ask.  Indeed,  it  was  more  favorable  than  de- 
fendant was  entitled  to  have  it.  The  verdict  was  neither  con- 
trary to  law  nor  against  the  weight  of  the  evidence. 

We  are  of  the  opinion  that  no  complaint  can  be  fairly  made  in 
this  case  by  the  defendant,  and  that  substantial  justice  has  been 
done. 

Judgment  affirmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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REMITTINC  PART  OP  A  VERDICT  AN  INVASION  OP  THE 

RIGHT  OP  TRIAL  BY  JURY. 

Court  of  Appeals  for  Cuyahoga  County. 

The  Cleveland  Worsted  Mills  Company  v.  Daniel  C.  Coates, 

GuAHDUN  OF  Joseph  Schevebell. 

Decided,  November  22,  1916. 

Employment  of  Children  Under  Statutory  Age — Burden  on  Employer 
to  Show  Deception  in  Matter  of  Age— Verdict  Induced  by  Passion 
or  Prejudice — Should  be  Set  Aside — Not  Reduced  in  Amount — 
Reasonableness  of  Damages  Awarded  to  Injured  Boy — Tested  by 
Probable  Future  Earning  Power. 

1.  Whether  or  not  the  employment  of  children  of  non-age  has  been 

innocent  or  with  knowledge  is  a  question  for  the  jury,  with  the 
burden  on  the  employer  of  showhig  affirmatively  that  he  has 
been  misled  and  deceived  in  the  matter  of  age. 

2.  Wliere  an  excessive  verdict  has  been  returned  through  passion  or 

prejudice,  it  is  the  right  of  the  defendant  to  have  it  set  aside, 
and  the  reduction  of  such  a  verdict,  except  where  done  by  con- 
sent, to  an  amount  determined  by  the  independent  judgment  of 
the  court,  rather  than  that  of  a  jury,  is  an  invasion  of  the  right 
of  trial  by  jury. 

3.  A  verdict  of  $25,900  for  the  loss  of  his  right  hand  by  a  factory 

boy  Is  so  large  as  to  justify  the  conclusion  it  was  reached 
through  passion  or  prejudice,  and  the  action  of  the  trial  court 
in  reducing  the  amount  $10,000,  instead  of  granting  a  new  trial, 
constitutes  error  which  requires  a  reversal  of  the  judgment;  and 
this  result  may  be  reached  without  weighing  the  evidence  in  de- 
tail, but  from  the  verdict  itself  in  its  relation  to  the  evidence 
as  a  totality,  under  the  circumstances  of  the  whole  case. 

H,  H,  McKeehan  and  Price,  Album,  Crum  <&  Alburn,  for 
plaintiff  in  error. 
Anderson  &  Lamb,  contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

In  the  view  we  have  taken  of  this  case  and  of  the  question  upon 
which  our  conclusion  is  made  to  turn,  we  have  felt  justified  in 
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giving  it  an  unusual  consideration,  at  least  in  point  of  time, 
since  it  was  argued  at  the  bar,  a  result  that  has  been  aided  by 
the  wish  of  counsel  to  prepare  an  additional  brief,  which  was 
late  in  coming  in. 

That  conclusion  has  been  at  last  reached  not  without  a  be- 
coming diffidence  on  our  own  part,  but  such  as  it  is  it  will  have 
to  stand  as  the  judgment  of  the  court. 

The  questions  said  to  arise  upon  the  record  before  us  and  en- 
titled to  consideration  at  our  hands,  as  is  claimed,  have  tsken  in 
the  briefs  submitted  and  in  the  arguments  of  counsel — a  wide 
range.  Our  discussion  of  them  will  cover  a  much  narrower  one, 
and  will  follow  no  particular  order,  but  we  shall  endeavor,  never- 
theless, to  declare  the  law  of  the  case  as  we  are  given  to  see  it 

In  this  proceeding  the  parties  stand  in  the  opposite  order  of 
position  to  their  standing  in  the  court  below,  but  to  avoid  eon- 
fusion  and  for  the  sake  of  convenience  they  will  be  designated 
here  as  they  were  there. 

The  plaintiff 's  ward — ^being  the  real  and  beneficial  plaintiff- 
was  a  boy  when  he  sought  and  obtained  employment  in  the  fac- 
tory of  the  defendant  company.  Just  how  old  he  then  was  is 
in  dispute,  or  at  least  is  uncertain.  He  was  somewhere  from 
fourteen  to  sixteen  years  of  age ;  such  are  the  utmost  landmarks 
in  point  of  certainty  named  in  the  brief  of  the  defendant  com- 
pany. 

When  he  solicited  the  employment  he  produced  a  certificate 
of  the  superintendent  of  schools  of  Ravenna,  Ohio,  the  town 
where  he  worked,  which  purported  to  show  that  he  was  of  such 
age  that  when  he  came  to  his  injuries  on  the  11th  day  of 
April,  1915,  he  was  sixteen  years  and  three  months  old.  As 
he  was  employed  substantially  a  year  and  three  months  earlier 
than  that,  it  would  follow  that  his  represented  age  when  he 
took  employment  was  fifteen  or  thereabout — ^about  four  days 
less,  to  be  exact  in  regard  to  it. 

A  proper  consideration  of  the  case  has  to  do  with  certain 
statutes  of  Ohio,  and  the  instruction  of  the  trial  court,  given 
in  charge  to  the  jury,  required  the  jurors  to  apply  these  to  the 
facts  as  they  should  find  them,  and  be  guided  to  their  verdict 
accordingly.    These  statutes  are  the  following: 
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"Section  12993.  No  male  child  under  fifteen  years  of  age 
shall  be  employed,  permitted  or  suffered  to  work  in,  about  or  in 
connection  with  any  mill,  factory,  workshop,"  etc.  1913  Ses- 
sion Laws,  p.  907. 

**  Section  12999.  No  child  under  the  age  of  sixteen  years  shall 
be  employed,  permitted  or  suffered  to  work  •  •  •  in  prox- 
imity to  any  hazardous  or  unguarded  belts,  machinery  or  gear- 
ing.''   1913  Session  Laws,  p.  909. 

''Section  1300^.  No  chM  under  the  age  of  sixteen  years  shall 
be  employed,  permitted  or  suffered  to  work  in  any  capacity 
•  •  •  in  any  other  occupation  dangerous  to  the  life  and 
limb    •     •    •    of  such  child."    1913  Session  Laws,  p.  910. 

**  Section  1027.  The  owners  and  operators  of  shops  and  fac- 
tories shall  make  suitable  provisions  to  prevent  injury  to  per- 
sons who  use  or  come  in  contact  with  machinery  therein,  or  any 
part  thereof,  as  follows: 

''2.  They  shall  enclose  in  substantial  railings  or  casing  all 
exposed  cog-wheels.    •    •    • 

*'7.  They  shall  guard  all  saws,  wood  cutting,  wood  shaping 
and  all  other  dangerous  machinery." 

**  Section  6245-2.  In  all  such  actions  where  a  minor  employee 
has  been  employed  or  retained  in  employment  contrary  to  any 
statute  or  law  of  the  state  or  the  United  States,  such  employee 
shall  not  be  deemed  or  held  to  have  been  guilty  of  contributory 
negligence  nor  to  have  assumed  any  of  the  risk  of  such  employ- 
ment, but  the  employer  may  show  by  way  of  defense  any  fraud 
or  misrepresentation  made  by  such  employee." 

It  will  be  observed  that  by  the  first  of  these  enactments  the 
inhibition  of  the  employment  of  a  male  child  in  the  interdicted 
occupations,  if  under  the  age  of  fifteen  years,  is  absolute  and 
complete  and  is  not  saved  or  affected  by  a  school  certificate ;  the 
two  tests  are  age  and  the  character  of  the  employment. 

By  the  second  of  them  the  employment  of  any  child  under  the 
age  of  sixteen  years  in  work  which  requires  the  operation  of,  or 
proximity  to,  the  hazards  of  unprotected  machinery,  is  de- 
nounced as  unlawful ;  having  a  school  certificate  in  no  way  exon- 
erates from  the  operation  of  the  positive  prohibition. 

By  the  next  the  maintenance  of  certain  machinery  regarded 
as  dangerous  is  forbidden,  unless  it  is  provided  with  the  named 
safeguards.  The  age  of  the  persons  sought  to  be  protected  by 
this  provisions  is  not  material.     Section  1027,  by  its  quoted 
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parts,  supplements  and  re-enforces  the  inhibitions  and  muni- 
ments of  those  which  precede  it,  by  enjoining  on  the  employer 
the  observance  of  certain  duties  to  that  end. 

Section  6245-2  is  most  important  in  the  protection  it  under- 
takes to  provide  for  child  labor.  It  guards  against  evasions 
of  the  law  in  this  respect  by  withholding  from  the  transgress- 
ing employer  certain  defenses  which  the  common  law  gave  him 
— defenses  easily  made,  often  abused  and  commonly  resorted  to 
to  avoid  a  just  responsibility,  and  hence  of  peculiar  value  to  him. 

But  the  employer's  rights  are  cared  for  by  allowing  to  him 
the  compensating  advantage  of  protecting  himself  against  being 
overreached  in  the  matter  of  taking  into  his  service,  unwittingly, 
children  under  the  prohibited  age. 

All  this  is  a  consistent  and  wisely  provident  scheme  of  legis- 
lation, bottomed  on  the  soundest  and  most  wholesome  public 
policy.  It  is  not  to  the  honor  or  advantage  of  the  state  to  have 
a  citizenship  made  up  of  cripples,  and  it  is  a  huge  economic  loss 
to  have  cast  upon  the  public  a  growing  inefficiency  in  the  shape 
of  maimed  inhabitants,  more  or  less  incapable  of  gainful  effort 
and  likely  to  become  at  some  age  or  time  a  public  charge  for 
maintenance  or  repression.  It  is  cheaper  and  better  for  the  state 
to  have  labor  that  is  reasonably  safeguarded  against  peril  to 
life  and  limb,  than  to  make  up  the  difference  in  the  price  of  it 
by  paying  pensions  to  laborers  disabled  in  service,  or  to  support 
them  in  almshouses,  or  subject  them  to  the  indignity  of  hein^ 
compelled  to  eat  the  bitter  bread  of  charity.  A  non-observance,, 
or  an  unfaithful  obedience,  of  the  duties  placed  as  a  fence  by 
law  against  the  inroads  of  a  conscienceless  and  unfeeling  greed, 
must  result  in  a  distinct  loss  of  public  manhood  and  an  enormous 
subtraction  from  the  resources  and  earning  power  of  our  peo- 
ple, and  hence  in  a  damaging  blow  to  the  commonwealth  and 
welfare. 

The  legal  effect  of  these  obviously  and  admittedly  paternal 
safeguards  and  repressions,  is  to  introduce  into  the  contracts 
for  labor  to  which  they  are  a  fortification,  the  state  as  a  party,^ 
to  see  that  they  are  not  disobeyed  or  evaded,  and  that  they  are 
at  all  times  kept  up  and  enforced  in  all  integrity.    It  is  the  duty, 
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as  well  as  the  right,  of  the  state,  even  from  a  sel&sh  and  economic 
view,  to  thus  care  for  its  largest  asset — ^human  labor.  **But 
if  any  provide  not  for  his  own,  and  especially  for  those  of  his 
own  house,  he  hath  denied  the  faith  and  is  worse  than  an  infi- 
del," says  the  Scripture. 

It  follows  that  they  can  not  he  waived  by  the  child,  or  his  par- 
ent, or  his  guardian,  and  that  the  conduct  of  either  in  seeking 
or  taking  employment,  can  not  estop  the  real  and  controlling 
party  to  the  transaction^  which,  as  we  have  already  observed,  is 
the  public,  acting  and  speaking  through  statute  law. 

This  consideration  is  never  to  be  lost  sight  of  in  dealing  with 
the  just  administration  of  these  enactments,  operating  benefi- 
cially to  the  public  as  well  as  the  individual  immediately  con- 
cerned, by  reasonable  repression. 

Nor  is  this  view  unjust  to  the  employer.  Putting  behind  him 
the  later  results,  highly  injurious  to  him,  of  being  taxed  to 
support  an  army  of  cripples  or  otherwise  enforced  idlers  and 
incompetents,  he  seems  to  get  by  hiring  children  the  advantage 
of  labor  that  is,  relative  to  what  he  must  pay  full  hands,  cheap. 
It  is,  moreover,  a  class  of  labor  that  is  teachable,  amenable  to 
discipline,  ineligible  to  unions  and  that  can  be  brought  to  a  con- 
siderable degree  of  efficiency  before  passing  into  a  higher  paid 
class. 

Against  a  possible  abuse  of  the  opportunity  for  gain  thus  fur- 
nished, and  the  dangers  lurking  in  the  situation,  the  law  has, 
wisely,  as  we  think,  put  into  it  the  sting  of  a  disability,  in  the 
shape  of  denying  to  the  employer  his  two  most  handy  weapons  of 
defense — that  of  assumed  risk,  and  also  of  contributory  negli- 
gence. It  is  not  an  unreasonable  or  improvident  yielding  that  is 
thus  required  of  him.  And  to  the  employed  child  it  is  probably  a 
more  dependable  and  less  easily  avoided  measure  of  protection 
than  are  the  positive  prohibitions  of  the  other  sections  of  the 
statutes  quoted. 

But  even  here  the  Legislature  has  not  left  the  employer  wholly 
exposed  to  the  fury  of  the  proletariat.  Remembering,  doubt- 
less that  ''God  tempers  the  wind  to  the  shorn  lamb,"  it  has  pro- 
vided an  anchor  for  him  to  cast  to  windward,  on  occasion  of 
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storm  and  stress  in  this  regard,  in  the  shape  of  allowing  him 
to  prove  that  in  employing  children  of  non-age  he  was  himself 
the  victim  and  not  the  delinquent — ^that  he  was  deceived  into 
the  hiring.  It  is,  we  think,  a  fnll  and  fair  compensation  for 
the  surrender  he  is  required  to  make  in  respect  of  the  denied  de- 
fenses. Whether  in  the  absence  of  this  allowance  he  could  make 
the  defense,  is  something  that  need  not  be  discussed ;  the  defense 
is  in  our  law  distinctly  permitted.  The  furnished  weapon,  how- 
ever, is  a  shield  and  not  a  sword;  it  is  a  defense  and  not  the 
letter  of  marque  of  an  aggressor.  So  much  has  been  said,  rather 
discursively,  perhaps,  for  the  twofold  purpose  of  developing  the 
foundation  view  covering  many,  or  most,  of  the  vital  questioiia 
in  this  case,  and  to  obviate  a  more  particular  discussion  of  the 
authorities  from  other  states  which  have  been  so  luxuriantly  and 
industriously  brought  to  our  attention  in  the  briefs  of  counsel 
and  the  argument  at  the  bar.  In  those  states  there  seems  to  be 
an  absence  of  the  countervailing  defense  which  our  law  gives  to 
the  employer.  The  allowance  of  it  by  statute  appears  not  only 
to  differentiate  the  cases  cited  from  other  jurisdictions,  from  the 
law  applicable  to  this  case,  but  to  furnish  the  key  to  the  sola- 
tion  we  are  called  upon  to  make  in  the  matter.  To  our  apprehen- 
sion all  the  other  questions  argued  become,  in  this  view  of  the 
case,  relatively  immaterial.  The  forbidden  thing  to  the  employer 
is  the  hiring  of  children  of  non-age.  The  law  says  ''Thou  shalt 
not" — guard  or  no  guard,  railing  or  no  railing.  If,  neverthdesB, 
he  does  hire,  he  exposes  himself  to  all  legal  rigors. 

But  if  he  hires  innocently,  is  defrauded  into  the  hiring,  he 
may  by  statute  show  the  fact  and  go  acquit  of  the  consequences 
otherwise  flowing  from  the  forbidden  thing. 

But,  as  we  have  said,  he  may  use  the  right  defensibly  only; 
he  must  ''show"  it.  This  means,  we  take  it,  that  the  burdai  is 
cast  upon  him  of  affirmatively  satisfying  a  jury  that  he  was 
really  and  in  fact  overreached  and  defrauded  in  employing  the 
boy.  In  the  case  at  bar  this  issue  was  submitted  to  the  juy 
and  the  verdict  finds  that  the  defendant  has  not  sustained  the 
burden.    If  the  question  was  properly  submitted,  the  finding  is 
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conclusiye  on  us  in  this  respect,  there  being  evidence  enough  in 
the  record,  in  our  estimation,  the  tendency  of  which  is  to  support 
the  verdict  returned — ^the  end  towards  which  the  tendency  points 
being  for  the  jury  and  not  for  a  court  of  review. 

The  evidence  in  the  case  was  voluminous.  It  covered  all  con- 
troverted i)oints  and  searched  every  question  to  which  it  could 
be  addressed.  It  related  to  matters  of  fact — ^pre-eminently  so. 
It  was  in  fierce  dispute  throughout.  It  wa^  peculiarly  the  func- 
tion and  duty  of  a  jury  to  sift  it,  weigh  it,  accept  it,  reject  it. 
We  can  not  interfere  to  mould  the  evidence  to  a  different  conclu- 
sion than  the  jury  reached,  except  upon  considerations  as  to 
weight,  which  in  this  case  we  do  not  feel  justified  in  taking  upon 
ourselves. 

The  defense  which  the  statute  gives  to  the  employer  was  not 
made  out — so  the  verdict  says,  and  we  are  not  disposed  to  dispute 
it 

The  evidence  in  other  respects,  if  properly  received,  has  a 
tendency — within  the  right  of  the  jury  to  find — ^to  fasten  upon 
the  defendant  a  liability  to  the  plaintiff  on  account  of  his  in- 
juries brought  about  by  what  the  verdict  says  was  the  culpable 
negUgence  of  an  employer  of  child-labor.  The  result,  thus  ar- 
rived at,  must  stand,  unless  for  other  errors  to  be  found  in  the 
record  it  ought  not  to  stand. 

The  other  assigned  errors  must  be  dealt  with  more  summarily, 
in  view  of  the  rather  extensive  development  we  have  felt  war- 
ranted in  making  to  lay  out  the  groundwork  of  our  conclusion. 

We  fail  to  discover,  upon  the  whole,  any  material  or  injuri- 
ous mistake  in  the  admission  or  exclusion  of  testimony  upon  the 
trial.  That  isolated  and  unrelated  errors  in  this  respect  could 
be  microscopically  discoverable  in  a  trial  of  this  kind  and  length, 
is  inevitable,  of  course ;  the  wonder  here  is  that  they  are  so  few. 
We  find — ^all  things  considered — a  clean  biU  of  health  in  this  re- 
gard. 

We  now  come  upon  the  question  of  the  charged  misconduct  of 
counsel  It  is  an  old  and  familiar  acquaintance.  It  is  a  subject 
more  fruitful  of  homilies  as  to  doctrine  and  reproof,  and  more 
infertile  in  results,  than  any  other  that  we  know  of. 
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That  the  conduct  complained  of  was  highly  improper,  is  very 
likely ;  indeed,  we  have  no  difiSculty  at  all  in  finding  it  so  from 
this  record. 

That  it  was  so  exceptionally  and  enormously  flagitious,  in 
quality  or  in  output,  as  in  its  totality  to  have  acted  on  the  jury 
injuriously  to  the  defeated  party,  or  that  the  court  refused  to 
act,  or  failed  to  act,  at  any  point  where  it  was  called  upon  to 
act,  or  where  it  becdine  its  duty  to  act  without  call,  in  assertion 
of  its  own  dignity  or  observance  of  the  rules  of  common  decency, 
we  are  not  prepared  to  say. 

The  record  presents  the  ordinary  dismal  scene  of  unseemly 
strife  over  the  table,  between — or  perhaps  by — ^members  of  a 
highly  ethical  calling — ^so  ethical  that,  as  they  admit  the  fact,  it 
need  not  be  proved.  They  are  the  descendants  of  those  who  in 
ancient  Rome  were  the  ^'clarissimi"  of  the  state,  and  whose 
opinions  upon  questions  of  law  and  public  moment  were  the 
^'Responsa  Prudentum'^ — the  answers  of  the  wise.  Here,  they 
were  not  indeed  the  ''senior  wranglers"  of  the  English  univer- 
sities, but  just  plain,  ordinary  wranglers.  As  usual,  crimination 
no  doubt  begat  recrimination,  for  the  whole  record  in  this  re- 
spect is  not  before  us,  and  the  jury  looked  on,  very  likely,  amused 
but  not  especially  swayed  in  outcome  by  the  performance.  It 
is  related  that  an  Irish  barrister,  on  the  trial  of  a  cause,  picked 
up  a  chair  and  started  for  his  adversary  on  the  other  side  of 
the  table,  crying  out  furiously,  ''111  teach  you  to  be  a  gentle- 
man, sir!"  To  which  the  other  roared  in  equal  fury,  "I  defy 
you  to  do  it,  sir ! " 

Besides,  the  infirmity — ^if  it  was  such — may  have  been  cured, 
or  excused,  perhaps,  by  what  counsel  may  have  regarded  as  a 
sort  of  ''healing  act,"  when  he  said  (Record,  p.  399),  "By  the 
way,  this  is  my  birthday.  I  am  fifty-one  years  of  age  today." 
The  imputed  misconduct  may  have  been  only  the  usufruct  of  a 
proper  celebration  of  the  highly  desirable,  or  at  least  notable, 
event  thus  called  to  the  jury's  mind. 

Moreover,  since  action  and  reaction  balance  each  other  to  a 
stable  equilibrium,  a  dead  standstill,  it  frequently,  or,  generally, 
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it  may  safely  be  said,  comes  to  pass  that  the  misconduct  en- 
gendered by  zeal  at  a  trial  over-does  itself,  and  so  corrects  it- 
self, in  the  eyes  of  a  jury.  Like  the  recoil  of  an  overloaded  mus- 
ket, it  kicks  the  firer  over.  A  jury,  commonly,  observation  and 
some  bitter  experience  has  taught  us,  regards  the  Punch  and 
Judy,  or  Pickwickian  fights  of  lawyers  much  as  they  should  look 
upon  the  gambols  of  a  hippopotamus  or  the  pleasantries  of  a 
Scotchman — as  interesting  but  not  especially  convincing.  How- 
ever reprehensible  the  conduct  or  motive  of  counsel  may  have 

» 

been  in  applying  himself  to  the  jury — and  we  are  not  saying  that 
it  was  so — we  give  charitable  ear  to  his  own  prayer  not  to  treas- 
ure the  fault  up  against  *'poor  Joe,"  but  to  take  it  out  on  him- 
self. Which  is  done,  accordingly.  We  find  no  error  injurious  to 
the  defendant  at  this  point. 

We  dismiss  the  like  charge  of  misconduct  of  a  juror  with  the 
same  conclusion,  without  particular  discussion  or  observation — 
chiefiy  for  want  of  time.  The  imputed  remark  of  the  juror — if 
he  made  it — was  highly  improper  and  not  at  all  creditable  to  him 
as  a  man  and  a  brother  under  oath  to  be  impartial  and  of  open 
mind.  But  he  was  only  one-twelfth  of  the  panel,  and  we  will  not 
think  that  his  indiscreet  and  lawless  talk — still,  if  he  did  indulge 
in  it — infected  the  other  eleven  good  men  and  true;  a  vulgar 
fraction  is  not  to  be  esteemed  the  equal  of  eleven  integers. 

Dealing  with  the  alleged  errors  in  the  instructions  given  by 
the  trial  court  in  charge  to  the  jury,  we  can  not  say — the  whole 
charge  and  the  whole  case  considered — that  there  was  anything 
said  or  omitted  that  can  fairly  be  found  prejudicial  to  the  sub- 
stantial rights  of  the  defendant.  So  we  find  no  error  intervening 
in  this  respect. 

We  come  ngw  upon  the  last  assignment  of  error  with  which 
we  shall  deal  specifically,  in  this  already  too  long  discussion. 

We  have  reached  a  conclusion  in  regard  to  it  only  after  long 
and  more  than  usual  consideration  and  with  all  the  reluctance 
that  is  proper  when  a  compelling  but  difficult  duty  is  to  be  per- 
formed. But  we  are  none  the  less  clear  in  our  sense  of  that  duty 
and  the  entire  propriety  of  our  discharge  of  its  obligatory  com- 
mand, by  law  laid  upon  us. 
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The  charged  error  is  in  the  overruling  by  the  court  below  of  the 
motion  for  a  new  trial,  because  the  verdict  of  the  jury  was  ex- 
cessive in  amount.  That  amount  was  $25,950.  We  are  quite 
aware  that  the  judgment  we  are  reviewing  is  for  a  much  less 
amount.  But  at  present  we  are  called  upon  to  deal  alone  with 
the  verdict  upon  which  the  judgment  rests.  The  sealed  judg- 
ment of  a  court  is  of  no  value  in  determining  the  motives  which 
influenced  the  jury  in  reaching  the  verdict  as  it  was  before  the 
court  reformed  it.  If  the  verdict,  not  as  pruned  by  the  court, 
but  as  returned  by  the  jury,  is  in  amount  so  large  as  by 
its  appearance  to  justify  the  conclusion  of  being  reached 
through  passion  or  prejudice,  the  imperative  duty  of 
the  trial  court  is  to  set  it  aside.  No  substitute  for  this  command 
can  be  found  by  dicker  or  bargain — no  matter  between  whom — 
but  strict  obedience  is  by  statute  enjoined.  The  law  of  Ohio 
upon  this  point  is  clear,  as  we  think.  It  is  lucidly  stated  in  Pen- 
dleton Street  Railway  v.  Bahmann,  22  0.  S.,  445.  After  allowing 
an  exception  in  cases  where  the  mistake  in  amount  is  apparent 
and  the  correction  is  a  matter  of  arithmetic  or  computation  only, 
which  excludes  the  ingredient  of  perverseness — and  which  of 
course  is  not  this  case — the  court  goes  on  to  say,  p.  448 : 

''2.  But  in  the  class  of  actions  in  which  the  opinion  of  the 
jury,  unaided  by  any  known  standard  of  valuation,  determines 
the  magnitude  of  the  recovery,  the  power  of  the  court  over  an 
excessive  finding  is,  in  some  instances,  controlled  by  statutory 
conditions.  Although  the  verdict,  if  purged  of  any  supi>08ed  ex- 
cess, might,  in  the  opinion  of  the  court,  be  well  sustained  as  to 
the  residue  by  the  facts  disclosed,  yet  the  presence  and  influence 
of  passion  or  prejudice,  in  producing  the  excess,  vitiates  the  ver- 
dict in  toto,  and  excludes  the  power  of  the  court  to  validate,  or 
save,  any  part  of  it  against  the  concurrence  of  either  party. 
Without  a  consent  of  both,  to  a  remittitur  and  judgment,  the  ver- 
dict, in  such  case,  must  be  vacated. 

'*The  terms  of  the  statute  are  unambiguous  and  peremptory. 
For  damages  materially  excessive,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice,  the  verdict  'shall  be 
vacated  and  a  new  trial  granted.  * 

**This  statute  merely  enacts  the  pre-existing  rule  of  the  com- 
mon law.     Its  theory  undoubtedly  is  that  individual  opinion!, 
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which  depend  on,  and  vary  with  mental  and  moral  constitution, 
are  extremely  eccentric  and  uncertain ;  that  the  money  value  of 
personal  wrongs,  which  can  have  no  certain  standard  of  measure- 
ment, and  hence  must  of  necessity  be  determined  by  this,  shall 
not,  however,  be  committed  to  the  arbitrament  of  a  single  mind, 
but  shall  be  measured  by  the  average  of  impartial  opinion,  of 
which  the  concurrence  of  twelve  minds,  uninfluenced  by  passion, 
resentment,  or  corruption,  is  supposed  to  be  a  fair  expression. 
When,  therefore,  a  verdict  is  attained  by  the  presence  of  these 
statutory  infirmities,  the  law  will  not,  against  the  consent  of 
either  party,  substitute  the  opinion  of  the  court  for  that  of  the 
twelve  triers  provided  by  the  Constitution.  For  if  recklessness 
has  controlled  in  measuring  the  extent,  it  is  not  improbable  that 
it  may  have  controlled  in  determining  the  right  of  recovery; 
which  another  panel,  unbiased  by  improper  influences,  may 
greatly  modify,  or  wholly  reverse.  Lambert  v.  Craig,  12  Pick., 
199 ;  Long  v.  Hopkins,  10  Geo.,  37 ;  Howlet  v.  Cruchley,  5  Taunt., 
277.  But  the  rule  of  common  law  was  not  inflexible,  as  many 
cases  are  reported  in  which  the  doctrine  of  remittitur  was  applied 
in  actions  of  this  class." 

But  before  the  trial  court  should  have  proceeded  to  grant  a 
new  trial  on  this  ground,  the  verdict  must  have  appeared, 
the  connection  with  the  circumstances  of  the  case  and 
all  of  them,  so  large  that  its  rendition  by  the  jury 
could  be  accounted  for  upon  no  rational  footing  except  that 
it  was  induced  by  passion  and  prejudice;  it  must  have  been  ap- 
parent, from  its  amount — ^still  in  its  relation  to  the  whole  case — 
that  it  was  so  induced  and  brought  about.  Finding  that,  the  cor- 
relative duty  of  the  court  to  order  a  new  trial  would  be  clear  and 
unquestionable ;  because  in  that  case  the  verdict  would  not  be  the 
verdict  to  which  the  litigants  were  entitled — the  verdict  of  an  im- 
partial jury — but  the  verdict  of  a  perverse  jury,  and  hence  in  law 
no  verdict.  In  that  view  it  could  not  be  the  basis  of  a  lawful 
judgment. 

So  much  premised  as  the  law  controlling,  we  come  to  a  short 
consideration  of  the  facts  essential  to  a  proper  resolution  of  the 
question. 

The  mutilation  of  the  plaintiff,  through  the  found  and  ad- 
judged fault  of  the  defendant,  consisted  in  the  loss  of  his  right 
hand — ^a  serious  loss  in  any  view,  and  one  for  which  no  man 
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would,  if  it  were  left  to  him  by  choice,  take  as  a  substitute  any 
number  of  dollars — perhaps  not  even  $25,950.    But  that  is  not 
the  question.    The  loss  being  a  fact  accomplished,  the  law  com- 
mands a  commutation  of  the  loss  to  a  money  compensation,  so 
far  as  money  can  be  made  to  satisfy  what  the  word  compensation 
stands  for.    What  may  be  sentiment  but  certainly  is  a  momen- 
tous loss,  is  commuted  to  terms  of  money,  as  the  best,  or  only 
substitute  which  in  the  nature  of  things  the  law  can  furnish, 
and  which  must  be  accepted  as  a  forced  quid  pro  quo — at  all 
events  and  whether  or  no;  the  question  has  become  pecuniary 
and  the  standard  is  single.    The  loss  in  this  case,  while  great, 
left  to  the  plaintiff  all  the  advantages  of  the  bodily  members 
still  remaining.    The  capabilities  thus  left  are  by  no  means  in- 
considerable in  the  case  of  a  supple-limbed  and  nimble-witted  boy 
of  European  extraction,  as  this  boy  certainly  was,  judging  from 
the  record.     Some  of  these  left-over  advantages  are  ph3rsical, 
which  we  need  not  particularize ;  others  are  intellectual,  and  in 
this  day  and  country  of  opportunity  are  open  alike  to  all  who 
will  grasp  and  improve  them.    For  example,  a  man  has  his  right 
hand  disabled  while  a  brakeman ;  without  that  disability  he  may 
have  been  a  brakeman  still ;  with  it  and  its  compulsion  to  another 
line  of  endeavor,  he  obtains  an  education,  as  he  may,  here  and 
now;  he  masters  a  profession,  becomes  a  lawyer,  for  instance, 
and  achieves  a  reputation  and  acquires  a  competence,  all  withont 
the  lost  member,  by  pressing  the  other  members  into  such  bodily 
service  as  he  may  in  his  changed  circumstances  still  need.    We 
are  by  no  means  to  be  understood  as  saying  that  such  possi- 
bilities are  to  be  used  as  set-offs  against  the  injurious  results  of 
an  employer's  blameworthy  negligence,  or  that  a  damage  verdict 
can  be  paid  or  reduced  by  any  such  considerations  as  these. 
Still,  they  are  a  part  of  the  whole  case  upon  which  this  question 
is  to  be  decided,  and  in  that  view  we  must  have  a  proper  regard 
to  them. 

Consider  for  a  moment  the  pecuniary  possibilities  wrapped 
up  in  this  $25,950  verdict.  At  six  per  cent.,  the  yearly  interest 
upon  it  is  $1,557,  or  in  the  close  neighborhood  of  $130  a  month. 
At  five  per  cent.,  it  amounts  to  more  than  $100  a  month.    This  is 
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in  effect  a  pension  at  that  rate,  for  the  lifetime  of  the  pensioner, 
with  the  advantage  over  the  strict  pension  that  at  death  the  prin- 
cipal sum  is  passed  on,  intact,  in  the  line  of  succession  to  the 
pensioner's  heirs.  Now  let  us  make  a  single  comparison.  **Any, 
person  who  was  wounded  in  battle  or  in  the  line  of  duty  in  the 
Civil  War,  and  is  now  unfit  for  manual  labor  by  reason  thereof, 
or  who  from  disease  or  other  causes  incurred  in  line  of  duty  re- 
sulting in  his  disability,  is  now  unable  to  perform  manual  labor, 
is  entitled  to  $30  per  month,''  from  the  United  States.  No  mai^ 
who  served  in  the  Civil  War  can  be  less  than  about  seventy 
years  of  age,  so  that  none  of  the  advantages  inhering  in  youth 
are  open  to  him;  he  is  wholly  dependent  on  the  bounty  of  his 
generous  government,  which  at  the  utmost  is  less  than  a  third 
of  what  this  verdict  w411  bring  at  five  per  cent.  And  it  is  th^ 
highest  pension  allowed  for  disability  by  United  States  general 
laws,  whatever  the  rank  of  the  pensioner  was  in  the  military 
service  of  his  country.  As  to  pensions  for  disability  incurred 
later  than  the  Civil  War,  the  rating  is  $8  a  month  for  a  private 
soldier;  $20  for  a  captain;  $25  for  a  major,  and  $30  for  all 
grades  from  a  lieutenant-colonel  up  to  and  including  a  major- 
general. 

We  make  no  present  comment  on  this  comparison.  We  state 
the  facts. 

We  have  not  overlooked  the  testimony  of  one  Dr.  Burke,  which 
is  to  the  effect  that  the  pain  incident  to  an  amputation  may 
linger.  But  in  the  case  of  a  growing  boy  who  has  a  clean  cut- 
off of  the  right  hand,  those  of  us  whose  recollection  reaches  back 
to  the  Civil  War  may  be  allowed  to  replace  this  opinion  evidence 
with  common  knowledge.    We  attach  little  importance  to  it. 

Upon  as  careful  a  consideration  of  this  matter  as  we  can  give 
it,  and  with  unfeigned  reluctance,  we  have  reached  the  conclu- 
sion in  this  case,  in  all  its  relations  and  under  the  sum  total  of  its 
circumstances,  that  the  verdict  of  the  jury  on  its  face  and  from 
its  amount  shows  that  it  can  be  attributed  only  to  a  perverseness 
springing  from  passion  or  prejudice.  To  state  it,  without  more, 
and  in  its  relation  to  the  facts  proved,  is  to  give  it  the  appearance 
of  having  been  returned  under  that  influence.    Placed  alongside 
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the  boy  himself,  his  age,  his  reasonable  prospects  in  life,  his 
earning  capacity  both  before  and  after  his  injury,  and  by  itself 
it  shocks  all  sense  of  proportion  and  stands  out  a  clear  anomaly, 
and  this  appears  not  from  a  dissection  of  the  record,  but  from 
a  birdseye  glance  at  the  whole.  In  our  estimation  it  would  not 
be  diflBcult  for  one  to  go  over  the  whole  record  before  us  and 
pick  out  the  particular  things,  as  well  as  the  general  i)oliey  of 
the  trial,  from  which  this  motive  was,  step  by  step  and  by  almost 
imperceptible  degrees,  evolved,  built  up,  and  moulded  into  a 
workable  result,  taking  its  final  shape  in  the  verdict  justly  ob- 
noxious, as  we  think,  to  the  objection  now  lodged  against  it. 
But  we  are  not  doing  this  and  we  are  very  far  from  weighing 
the  evidence,  ounce  by  ounce,  or  scruple  by  scruple,  to  warrant 
our  opinion. 

The  inquiry  next  to  be  made  is  what  was  the  duty  of  the  tiial 
court,  if  to  his  apprehension  the  verdict  was  returned  under  the 
improper  influence  denounced  by  our  statute  as  an  integral 
ground  for  a  new  trial?  Our  Supreme  Court  have  answered^ 
it,  not  only  in  Pendleton  Street  By.  Co.  v.  Rahmann,  supra,  but 
in  the  much  later  case  of  Toledo  Railways  &  Light  Co.  v.  Paulin, 
93  0.  S.,  396.    The  court  there  say : 

''If  the  verdict  is  excessive,  appearing  to  have  been  induced 
by  passion  or  prejudice,  it  is  the  duty  of  the  reviewing  court 
to  reverse  and  remand  for  a  new  trial.'* 

Of  course  it  would  not  be  the  duty  of  the  reviewing  court  to 
do  that,  unless  the  lower  court  had  come  short  of  doing  its  duty. 

But  the  judgment  entered  on  the  verdict  differs  from  the  ver- 
dict in  amount — materially  differs.  It  is  less  by  just  $10,000. 
Why  it  should  be  less  by  exactly  that  round  figure,  does  not  ap- 
pear. That  the  plaintiff,  ''Poor  Joe,"  with  a  twenty-five  thou- 
sand and  odd  dollars  verdict  safely  in  his  pocket,  or  that  of  his 
attorney,  should  donate  to  a  soulless  corporation  a  lump  ten 
thousand  of  his  ascertained  right,  unless  under  stress  or  eompul- 
sion,  is  a  most  unlikely  thing,  quite  out  of  his  class,  as  appears 
to  us. 

Still,  the  record  is  discreetly  silent  as  to  this  sacrifice  to  one 
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who  just  then  was  very  far  from  a  god  to  be  propitiated  by  the 
gifts  of  the  poor.    It  says : 

"Whereupon  this  cause  came  on  to  be  heard  upon  the  motion 
by  the  defendant  for  a  new  trial  of  this  case ;  and  the  plaintiff 
having  remitted  the  sum  of  $10,000  from  the  verdict  of  the 
jury,  the  said  motion  for  a  new  trial  is  overruled. 


99 


The  only  inferable  reason  vouchsafed  for  the  overruling  of 
the  motion,  or  that  we  can  discover  from  the  recitation  of  the 
entry,  is  the  remission  of  $10,000.  But  for  that,  it  is  to  be  cout 
eluded,  the  new  trial  would  have  been  allowed.  As  the  plaintiff, 
for  aught  that  appears,  voluntarily  gave  up  a  part  of  his  good 
luck  to  help  on  its  shining  way  the  corporation  of  which  his. 
counsel  had  spoken  at  the  trial  in  highly  disrespectful  terms 
and  as  not  being  a  proper  object  of  charity  at  Polish  "hands — : 
this  being  so,  we  say,  of  course  he  is  in  no  shape  to  complain 
or  to  treat  his  liberal  donation  to  the  flood,  or  war-sufferer  as  an 
Indian's  gift,  and  he  should  be  held  to  whatever  arrangements 
was  made,  if  indeed  the  gift  was  an  arranged  matter  and  not 
the  offspring  of  mere  intuition  of  altruism  on  the  part  of  the 
victor,  to  whom  it  seems  did  not  belong  the  spoils,  or  not  all 
of  them,  in  his  own  estimation. 

But  the  record  shows  that  this  obdurate  and  unfeeling  donee 
was  unreasonable  enough  to  except  to  the  judgment,  although 
$10,000  to  the  good  by  reason  of  it.  Judge  West,  who  spoke 
for  the  Supreme  Court  in  Pendleton  Street  Ry.  Co,  v.  Rahmann, 
supra,  said  that  if  passion  or  prejudice  intervenes  and  dictates 
the  excess  found  by  the  jury,  that  fact  alone  ''vitiates  the  ver- 
dict in  toto,  and  excludes  the  power  of  the  court  to  validate,  or 
save,  any  part  of  it  against  the  concurrence  of  either  party. 
Without  the  consent  of  both,  to  a  remittittir  and  judgment,  the 
verdict,  in  such  case,  'must  he  vacated,'' 

As  we  have  observed,  the  denial  of  the  motion  for  a  new  trial 
could  have  proceeded  upon  no  other  perceivable  ground  than  that 
the  verdict  was  larger  than  it  ought  to  have  been,  and  plainly 
the  mistake  was  not  one  to  be  corrected  by  a  mathematical  cal- 
culation upon  facts  undisputed. 
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It  looks,  therefore,  as  if  here  there  was  a  violation  of  the 
cardinal  canon  of  construction  of  the  statute  adopted  by  the 
Supreme  Court. 

But  it  may  be  said  that  the  defendant  is  in  no  situation  to 
reject  this  bonus  of  the  ''gift-bearing  Greeks,"  or  Polacks,  or 
whatever,  and  that  it  should  not  be  heard  to  object  to  being  done 
good  to.  The  argument  is  not  good  in  point  of  Ohio  law,  as  has 
just  been  shown.  And  we  think  it  equally  unsound  when  meas- 
ured by  the  yardstick  of  reason  and  principle.  A  renunciation 
of  ten  thousand  dollars,  from  twenty-five  thousand  and  up,  of 
course  is  no  substitute  for  an  absolute  right  to  a  new  trial,  to 
which  our  Supreme  Court,  in  the  case  cited,  seems  to  say  the  de- 
fendant was  entitled.  And,  if  it  were  not  so  entitled,  even  so  the 
remission  might  still  be  no  adequate  substitute.  Non  constat  a 
new  trial  might  have  exonerated  the  defendant  from  liability 
altogether;  any  liability  was  denied  and  vigorously  contested 
throughout  the  trial. 

But  we  may  be  admonished  that  if  upon  the  whole  case  we 
think  substantial  justice  has  been  done  by  the  judgment  under 
review,  it  must  not  be  disturbed.  The  law  is  so,  but  when  a 
litigant  is  denied  a  substantial  right,  substantial  justice  has  not 
been  done — not  to  him.  Substantial  justice  gives  to  a  litigant 
a  trial  by  an  impartial  jury.    This  the  defendant  has  not  had. 

The  right  of  the  defendant — a  right  arising  before  the  verdict 
had  been  taken  liberties  with,  and  existing  quite  apart  from  the 
judgment  finally  entered  by  remission  of  a  part  of  the  verdict's 
sins — its  right  at  that  point,  we  say  and  have  found,  was  tie 
right  to  a  new  trial,  a  right  not  to  be  impaired  by  a  compositioD 
not  consented  to  by  the  defendant  and  made  over  its  saved  and 
recorded  exception. 

The  Supreme  Court  of  Wisconsin,  in  Heimlich  v.  Tabor,  123 
Wis.,  565,  vigorously  combats  the  huckstering  idea  at  the  bottom 
of  so  many  unauthorized  and  essentially  lawless  remittitur  judg- 
ments.   It  says,  p.  569 : 

''Now,  it  would  seem  to  be  quite  clear  that  if  a  trial  or  appel- 
late court  compels  a  defendant  to  submit,  at  the  plaintiff's  op- 
tion, to  a  judgment  for  less  than  that  named  in  a  verdict,  held  to 
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be  fatally  excessive,  thus  enabling  the  plaintiff  to  succeed  with- 
out a  new  trial,  and  fails  to  guard  against  all  reasonable  danger 
of  impairment  of  the  former's  right,  as,  for  example,  if  it  does 
so  on  the  basis  of  allowing  a  liberal,  or  full,  or,  from  the  judge's 
standpoint,  merely  a  fair  compensation  to  the  plaintiff,  it  in- 
vades the  rights  of  the  defendant.  It  does  just  what  all  courts 
have  declared  can  not  be  legitimately  done. 

**  Further,  to  allow  a  verdict  which  is  fatally  excessive  to 
stand  upon  condition  of  plaintiff  remitting  the  excess,  or  as  it 
is  sometimes  said  as  indicated,  consents  to  a  reduction  thereof  to 
the  proper  amount,  is  likewise  an  invasion  of  such  right,  unless 
the  amount  of  the  excess,  or  the  proper  amount  of  the  verdict  is 
determined  upon  some  basis  which  fairly  takes  the  judgment  of 
a  jury  for  the  guide  instead  of  the  independent  judgment  of  the 
court.  It  is  not  logical  to  so  vigorously  defend  the  right  of 
jury  trial  in  civil  actions  by  mere  words  and  accompany  it  by 
substituting  therefor,  in  fact,  the  judgment  of  the  court.  The 
right  of  jury  trial  is  as  sacred  to  the  defendant  as  to  the  plaint- 
iff.'' 


We  commend  the  last  sentence  of  this  quotation  to  the  respect- 
ful and  thoughtful  consideration  of  both  bench  and  bar  and  all 
concerned  in  the  orderly  administration  of  justice. 

The  Wisconsin  court  allows  the  remittitur  process  operation  in 
those  jurisdictions  where  a  discretionary  power  is  lodged  in  the 
judiciary.  Even  this  conclusion  was  limited  to  cases  where  the 
plaintiff's  right  to  recover  is  uncjuestioned. 

But  we  conceive  the  law  in  Ohio  to  be  settled  differently  and 
to  confer  on  a  defendant  a  clear  right  to  a  new  trial  when  the 
verdict  is  found  to  be  excessive  from  the  perverse  motives  of 
passion  or  prejudice.  Pendleton  Street  Ry.  Co,  v.  Rahmann, 
supra. 

In  reaching  this  conclusion — rather  laboriously,  it  is  true — 
we  have  been  at  pains  already  to  preserve  our  lines  of  commu- 
nication, but  not  of  retreat.  We  are  not  to  permit  any  misun- 
derstanding as  to  the  path  we  have  trod  on  the  way  to  it.  The 
way  is  clear  enough,  but  it  does  not  lie  along  the  route  of  weigh- 
ing the  evidence  in  the  case.  We  are  expressly  forbidden  to  do 
that.  In  Toledo  Railways  &  Light  Company  v.  Paulin,  supra, 
the  Supreme  Court  says: 
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'  *  If  the  court  of  appeals  from  an  examination  of  the  printed 
record  may  weigh  the  evidence,  which  involves  also  the  deter- 
minatipn  of  the  credibility  of  the  various  witnesses,  and  there- 
from may  reach  a  conclusion  as  to  the  nature  and  actent  of  the 
injuries  suffered  by  plaintiff  and  fix  the  amount  of  money  which, 
in  its  opinion,  wiU  reasonably  compensate  him  for  his  loss,  the 
court  will  have  usurped  the  function  of  the  jury.  Time  and 
money  will  have  been  uselessly  expended  in  trying  the  case  to 
a  jury  if  these  controlling  questions  of  fact  are  not  to  be  settled 
there  but  are  to  be  considered  and  determined  by  the  reviewing 
court." 

Nevertheless,  the  court  says,  the  finding  being  reached,  as  we 

have  once  quoted  but  for  emphasis  now  repeat: 

'*If  the  verdict  is  found  to  be  excessive,  appearing  to  have 
been  induced  by  passion  or  prejudice,  it  is  the  duty  of  the  re- 
viewing court  to  reverse  and  remand  for  a  new  trial." 

Prom  that  duty,  disagreeable  or  responsible  as  it  may  some- 
times be,  we  must  not,  and  do  not,  shrink.  It  should  be  clearly 
understood  that  while  we  are  here,  in  a  proper  case  there  will  be 
no  hesitation  in  discharging  it,  even  to  overturning  an  unwar- 
ranted work  of  a  jury,  much  as  we  respect  in  its  place  and  to 
the  measure  of  its  true  function,  that  valuable  institution. 

And  we  have  no  inclination  to  weigh  evidence  to  reach  such 
a  conclusion.  Speaking  for  myself  alone,  I  say  that  if  the  time 
ever  comes  when  I  am  compelled  to  sift  a  few  grains  from  a 
slippery  mass  of  chaff  and  sort  out  minute  facts  from  an  irrele- 
vant volume,  and  balance  down  to  the  last  poor  scruple  disputed 
particles  of  testimony,  to  no  other  or  higher  end  than  to  enable 
me  to  fix  a  tariff  on  maimed  human  frames,  or  a  price  current  for 
mutilated  hands  and  feet — ^when,  I  say,  that  becomes  any  duty 
of  mine — which  Heaven  forbid ! — I  will  doff  my  badge  of  servi- 
tude and  honor  and  respect  the  bench  by  leaving  it ;  the  process 
would  imbrute  a  judge  and  dehumanize  a  man. 

We  say  this,  let  it  once  more  be  remembered,  lest  hereafter, 
litigants,  mistaking  altogether  our  process  in  coming  to  the  con- 
clusion we  have  reached,  shall  ask  us  to  weigh  the  evidence  in  a 
record  to  find  in  it  a  verdict  inspired  by  the  unworthy  motives 
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of  passion  and  prejudice,  culminating  in  perverseness  which  in  a 
proper  case  it  is  the  duty  of  courts  to  correct.  We  disclaim  the 
right  or  duty  to  do  this.  What  we  mean  to  say,  and  all  that  we 
mean  to  say,  is  that  in  this  case,  considered  in  its  totality  and 
under  all  its  circumstances,  bulked  and  in  mass,  the  verdict  can 
be  accounted  for  rationally  only  as  having  been  returned  under 
the  obnoxious  motives  mentioned,  however  mistakenly  these  may 
have  been  entertained  by  the  jury,  or  however  or  by  what  per- 
suasion they  may  have  been  induced  in  the  jury's  minds.  It 
is  not  the  mere  amount  of  the  verdict  that  makes  us  overturn  it ; 
we  have  upheld  larger  ones  in  proper  cases.  In  Moore  v.  Wallis 
[18  N.P.(N.S.),  473],  the  judgment  sustained  was  for  $40,000; 
but  the  earning  capacity  of  Wallis  was  shown  to  have  been  $15,- 
000  yearly,  and  he  was  left  a  helpless  and  stranded  wreck,  physi- 
cally and  mentally,  to  drag  out  a  miserable  existence  of  con- 
stant pain.  Viewing  this  case  with  the  forward  look  and  as- 
suming for  the  advantage  of  the  plaintiff  all  that  the  future  is 
likely  to  hold  in  its  hands  for  him,  we  can  justify  the  verdict 
upon  no  rational  theory  of  compensation. 

For  this  error,  and  finding  no  other,  the  judgment  complained 
of  is  reversed  and  the  case  is  remanded  to  the  court  of  common 
pleas  for  such  further  proceedings  there  as  may  be  in  accordance 
with  law. 

Meals,  J.,  and  Carpenter,  J.,  concur. 
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APPUCATION  OF  THE  RULE  AS  TO  CORHPARATIVE 

NEGLIGENCE. 

Court  of  Appeals  for  Stark  County. 

The  Reeves  Brothers  Company  v.  John  G.  Cochli. 

Decided,  February  Term,  1916. 

Master  and  Servant — Model  of  Machine  in  Which  Employee  Was  /n- 
jured  May  he  Received  in  Evidence — Charge  of  Court  as  to  Con^ 
parative  Negligence  and  Apportionment  of  Damages — Pleading. 

1.  In  an  action  by  an  employee  on  account  of  injuries  received,  it  is 

competent  to  offer  in  evidence  for  illustrative  purposes  a  model 
substantially  representing  the  main  parts  of  the  machine  in  which 
he  was  injured. 

2.  The  law  is  correctly  given  in  an  instruction  to  the  jury  as  to  com- 

parative negligence  which  states  that  if  they  find  from  a  prepon- 
derance of  the  evidence  that  the  negligence  of  the  plaintiff  was 
slight  and  by  a  like  preponderance  of  the  evidence  that  the  negli- 
gence of  the  defendant  was  gross  and  all  the  disputed  matters  are 
found  in  favor  of  the  plaintiff,  the  damages  suffered  by  plaintiff, 
if  any,  will  then  be  compared  and  apportioned  between  the  plaint- 
iff and  defendant  in  the  ratio  or  their  respective  contributions 
of  negligence  to  the  combined  negligence,  and  diminish  plaintifTs 
recovery,  if  any,  in  accordance  with  the  ratio  thus  fixed  and  de- 
termined. 

3.  An  instruction  to  the  jury  which  declares  as  a  matter  of  law  that 

plaintiff  assumed  the  risk  of  stumbling  over  or  otherwise  coming 
in  contact  with  a  necessary  part  of  the  machine  which  he  was 
operating  renders  nugatory  the  present  statutory  provision  as  to 
the  negligence  of  the  employer. 

Wclty  &  Burt,  for  plaintiflf  in  error. 
Hart  &  Koehler,  contra. 

HoucK,  J. 

This  proceeding  in  error  is  brought  to  reverse  a  judgment  for 
$2,000  recovered  by  the  defendant  in  error  for  damages  for 
personal  injuries  sustained  by  him  on  September  10th,  1910, 
while  in  the  employ  of  the  plaintiflf  in  error  as  a  machinist  in 
the  machine  shop  of  plaintiflf  in  error. 
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For  some  time  prior  to  September  10th,  1910,  the  defendant 
in  error  had  been  employed  as  a  machinist  by  the  Reeves 
Brothers  Company,  of  Alliance,  Ohio.  He  had  been  directed 
by  his  foreman  to  work  upon  a  large  boring  mill,  and  on  said 
day  «^as  boring  holes  through  a  large  engine  base  on  this  par- 
ticular boring  mill,  which  was  a  large  machine  over  fifteen  feet 
in  length  and  about  ten  to  twelve  feet  high,  set  on  a  concrete 
base,  so  that  it  could  be  worked  horizontally  or  perpendicularly, 
and  adjusted  to  do  the  work  it  was  intended  to  do.  On  this 
machine  there  was  a  bracket  of  cast  iron  weighing  about  seven- 
ty-five pounds,  extending  from  its  base  to  the  north  about  one 
foot,  and  from  the  floor  about  six  to  eight  inches,  leaving  a  hol- 
low space  under  the  bracket.  When  operating  this  machine  on 
the  day  in  question  something  happened  which  loosened  the  cut- 
ting too],  by  means  of  which  the  hole  was  being  bored,  and 
Cocbli  while  hurrying  to  get  to  the  lock  wheel  caught  his  foot  on 
the  inside  of  his  leg  under  this  bracket,  injuring  his  left  leg, 
which  he  claims  resulted  in  necrosis  of  the  bone. 

Defendant  in  error  (the  plaintiff  below)  alleged  in  his  peti- 
tion that  the  defendant  below  was  guilty  of  carelessness  and 
negligence  in  the  following  particulars,  to-wit: 

First.  In  not  providing  him  a  safe  place  within  which  to 
work,  taking  into  consideration  the  necessary  operation  of  said 
machine,  and  in  locating  said  controller  so  that  plaintiff  was 
compelled  to  pass  over  said  bracket  on  the  north  side  of  said 
maehitie  on  and  along  the  necessary  path  of  travel  of  the  oper- 
ator of  said  machine  in  going  quickly,  as  necessity  required, 
from  the  face  plate  or  table  on  one  end  of  the  same  to  the  feed 
nut  on  the  spindle  of  the  other  end  thereof. 

Second.  In  leaving  said  bracket  extended  from  six  to  eight 
incites  from  the  floor,  and  leaving  the  same  extended  about  one 
foot  from  tJie  base  upon  which  said  machine  was  located. 

Third,  In  permitting  plaintiff  to  work  on  said  boring  mill 
equipped  with  a  controller  placed  in  such  position  as  to  compel 
the  plaintiff  in  the  operation  of  said  machine  to  move  over  and 
across  said  bracket  hereinbefore  described,  and  in  leaving  said 
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bracket  unguarded  and  so  placed  that  the  operator  in  charge  of 
sai  i  boring  mill  was  liable  to  be  injured. 

Fourth.  In  failing  to  exercise  proper  care  under  the  circum- 
stances, taking  into  consideration  the  location  and  equipment 
of  said  boring  mill  and  the  necessary  operation  of  the  same  for 
the  safety  of  plaintiflE. 

The  defendant  below  by  answer  denied  that  it  was  guilty  of 
any  negligence  which  contributed  to  or  caused  the  alleged  in- 
juries to  plaintiff ;  that  the  bracket  complained  of  is  a  part  of  the 
framework  of  the  machine  and  used  to  support  the  machine, 
and  that  said  bracket  is  not  in  itself  in  any  way  dangerous  or 
complicated  and  requires  no  care  or  protection,  and  that  it  was 
not  necessary  to  go  over  or  across  said  bracket  in  the  proper 
operation  of  said  machine ;  that  said  bracket  and  said  controller 
and  the  entire  situation  about  said  machine  was  open  and  visible 
and  known  to  plaintiff,  and  if  there  was  any  danger  in  the  opera- 
tion of  said  machine  (which  they  denied)  that  the  plaintiff  real- 
ized, or  in  the  exercise  of  ordinary  care  could  have  realized  the 
same,  and  that  whatever  injuries  plaintiff  received,  if  any,  were 
caused  by  his  own  negligence,  and  were  not  the  fault  or  negli- 
gence of  the  defendant. 

The  errors  relied  upon  in  oral  argument  by  counsel  for  plaint- 
iff in  error  are : 

First.  That  the  court  erred  in  overruling  the  demurrer  to 
the  amended  petition. 

Second.  That  the  court  erred  in  admitting  plaintiff's  model 
(Exhibit  C)  in  evidence. 

Third,  That  the  court  erred  in  its  general  charge  as  to  the 
subject  of  comparative  negligence. 

Fourth,  Error  in  the  refusal  of  the  court  to  give  request 
number  .four,  which  was  presented  in  writing  before  argument 

Fifth.    That  the  verdict  is  against  the  weight  of  the  evidence. 

Coming  now  to  the  alleged  errors,  should  the  demurrer  to  the 
amended  petition  have  been  sustained  t  We  think  not.  From 
a  careful  examination  of  the  allegations  and  statements  of  fact 
contained  therein  we  feel  that  the  petition  is  sufficient  in  law, 
and  that  the  charge  of  negligence  on  the  part  of  the  defendant 
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ia  specific  and  definite,  and  that  it  fully  comes  within  the  pro- 
visions of  Section  6245  of  the  General  Code  of  Ohio. 

Was  the  plaintiff's  model  improperly  admitted  in  evidence? 
On  page  17  of  the  record  appears  the  following  in  the  testimony 
of  the  plaintiff : 

*  *  Q.  Mr.  Cochli  I  hand  you  now  here  what  I  ask  the  stenog- 
rapher to  identify  as  Plaintiff's  Exhibit  C,  and  ask  you  to  state 
whether  or  not  this  substantially  represents  the  main  parts  of 
Ihe  boring  mill,  its  location  on  the  base  on  which  it  stands,  and 
tbe  upright  column  of  which  you  speak;  the  platform  of  the 
machine,  the  face  plate,  the  lock  nut  and  the  controller,  in  their 
relative  positions  as  they  are  on  the  machine  in  the  shopt  (Ob- 
jection by  defendant ;  objection  overruled ;  exception  by  defend- 
ant.)   A.  Yes  sir." 

It  will  be  seen  from  the  above  testimony  that  it  is  not  claimed 
that  the  model  is  an  exact  duplicate  of  the  original,  or  that  it  is 
drawn  to  actual  scale,  but  that  it  only  substantially  represents 
the  main  parts  of  the  machine,  and  was  offered  only  for  illus- 
trating purposes,  which  we  think  was  proper  and  right,  and 
that  the  court  did  not  err  in  admitting  it  in  evidence  for  that 
purpose. 

Did  the  trial  court  err  in  its  general  charge  on  the  subject  of 
comparative  negligence  f  An  examination  of  the  language  used 
by  the  trial  court  in  discussing  this  subject  might  as  a  first  im- 
pression lead  a  reviewing  court  to  believe  that  it  was  not  prop- 
erly presented  to  the  jury,  but  taking  all  parts  of  the  charge 
upon  this  subject  into  consideration  we  are  of  the  opinion  that 
the  charge  is  correct  and  states  the  law  relating  to  comparative 
negligence  properly.  Whatever  seeming  failure  to  properly 
charge  in  this  regard  is  certainly  cured  by  the  trial  court  in  the 
general  charge  as  appears  on  page  363  of  the  record,  where  the 
court  instructed  the  jury  as  follows: 

*'If  both  the  plaintiff  and  defendant  were  negligent,  and  their 
combined  negligence  operating  together  directly  and  pi^xiT 
mately  caused  some  injury  to  plaintiff,  the  plaintiff  might  still 
recover  notwithstanding  his  contributory  negligence,  if  you  find 
from  the  evidence  and  by  a  preponderance  of  it  that  his  negli- 
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geuce  was  slight,  and  at  the  same  time  find  by  a  like  preponder- 
ance that  the  negligence  of  the  defendant  was  gross.  In  such 
case,  if  you  find  upon  all  the  disputed  matters  in  favor  of  the 
plaintiff,  you  will  then  compare  and  apportion  the  damage  suf- 
fered by  plaintiff,  if  you  find  he  suffered  any,  between  the 
plaintiff  and  defendant,  in  the  ratio  of  their  respective  contri- 
butions of  negligence,  and  the  combined  negligence  thus  dimin- 
ishing plaintiff  ^s  recovery,  if  any,  in  accordance  with  the  ratio 
previously  found  and  fixed  by  you.  In  such  case  the  remainder 
of  the  damages  thus  ascertained  wiU  be  the  amount  of  plaintiff's 
recovery,  provided  he  recover  at  all,  on  the  whole  case." 

As  we  have  already  said,  if  we  take  the  entire  charge  upon 
this  subject  into  consideration  we  are  of  the  opinion  that  it  was 
a  fair  and  proper  exposition  of  the  law  as  to  comparative  negli- 
gence. 

Did  the  trial  court  err  in  its  refusal  to  give  written  request 
No.  4  before  argument,  the  same  being  as  follows : 

**If  you  find  from  the  evidftice  that  the  bracket  in  question 
herein  was  a  proper  and  ordinary  part  of  the  boring  mill  upon 
which  plaintiff  was  working  at  the  time  complained  of,  then  I 
will  say  to  you  as  a  matter  of  law,  inasmuch  as  plaintiff  admits 
in  his  petition  herein  that  he  knew  it  was  necessary  for  him  m 
the  operation  of  said  machine  to  pass  over  said  bracket,  that  he 
assumed  the  risk  of  stumbling  over  or  otherwise  coming  in  eon- 
tact  with  said  bracket,  and  that  he  can  not  recover  damages 
against  the  defendant  company  for  any  injuries  he  may  have  re- 
ceived in  so  stumbling  over  or  otherwise  coming  in  contact  with 
said  bracket. '' 

We  do  not  think  it  necessary  to  discuss  at  length  this  proposi- 
tion of  law,  but  will  only  say  if  the  court  had  given  to  the 
jury  the  above  proposition  of  law  it  would  have  rendered  nuga- 
tory the  provisions  of  Section  6245  of  the  General  Code  of  Ohio, 
and  therefore  the  court  properly  refused  to  so  charge  the  jury. 

Was  the  verdict  of  the  jury  against  the  manifest  weight  of  the 
evidence  ?  We  have  read  the  testimony  as  contained  in  the  bill 
of  exceptions  for  the  purpose  of  ascertaining  whether  or  not  the 
verdict  of  the  jury  is  supported  by  the  evidence,  and  while  we 
find  some  conflict  in  the  testimony,  we  are  by  no  means  prepared 
to  say  that  the  verdict  was  against  the  manifest  weight  of  the 


COURT  OP  APPEALS.  877 

1917.]  Belmont  County. 

evidence,  and  therefore  the  judgment  below  will  not  be  dis- 
turbed on  that  ground. 

We  do  not  think  the  other  alleged  errors  prejudicial  to  the 
rights  of  plaintiff  in  error,  and  finding  no  error  in  the  record 
prejudicial  to  the  rights  of  plaintiff  in  error  the  judgment  of 
the  court  of  common  pleas  should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 


FAILURE  TO  PROVIDE  APPROACH  TO  COUNTY 
BRIDGE  WITH  GUARD-RAU^. 

Court  of  Appeals  for  Belmont  County. 

Commissioners  op  Belmont  County  v.  Brown. 

Decided,  May  3,  1916. 

Bridges — Construction  of  Section  7563 — Liability  of  County  for  Failure 
to  Provide  Ouard-Rails  for  Approaches — Where  Joint  Negligence 
of  Third  Party  Contributed  to  Accident, 

A  county  is  liable  for  all  damages  which  are  the  result  of  a  failure 
to  erect  guard-rails  on  the  approach  to  a  county  bridge,  as  re- 
quired by  Sections  7563  and  7564  of  the  General  Code,  though  the 
injury  was  caused  by  the  joint  negligence  of  a  third  party  and  the 
failure  of  the  board  of  caunty  commissioners  to  comply  with 
the  provisions  of  the  sections  of  the  General  Code  just  noted. 

George  Thornburg  and  A.  W.  Kennon,  for  plaintiff. 
R.  W.  Schertzer  and  C.  E,  Timberlake,  contra. 

Pollock,  J. 

Error  to  the  Court  of  Appeals  for  Belmont  County. 

The  defendant  in  error  brought  an  action  in  the  court  of 
common  pleas  of  this  county  against  the  plaintiffs  in  error, 
seeking  to  recover  for  damages  which  she  claimed  to  have 
sustained  by  the  failure  of  the  commissioners  of  this  coun- 
ty to  provide  guard-rails  on  the  sides  of  the  approach  to  the 
bridge  over  the  creek  known  as  Capitana  creek. 
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She  claimed  in  her  petition  in  that  court  that  she  was 
riding  in  an  automobile^  driven  by  another  person,  and  as 
the  machine  was  going  up  the  approach  to  this  bridge  it  went 
over  the  side  of  the  embankment  and  she  was  injured.  She 
further  claimed  that  her  injuries  resulted  from  the  negligence 
of  the  board  of  county  commissioners  in  their  failure  to  per- 
form their  statutory  duty  in  providing  guard  rails  along  the 
sides  of  this  approach. 

To  this  petition  there  was  an  answer  *  filed  which  alleged, 
among  other  things,  that  plaintiff  was  well  acquainted  with 
this  highway,  with  the  bridge  and  its  condition,  and  that  plaint- 
iff was  guilty  of  contributory  negligence;  and  also  alleging 
that  the  driver  of  this  automobile  was  guilty  of  negligence  in 
approaching  and  attempting  to  drive  on  this  bridge  at  a  high 
rate  of  speed,  and  that  the  accident  was  caused  by  his  negli- 
gence. 

The  case  went  to  trial  resulting  in  a  judgment  in  favor  of 
the  plaintiff  below^  and  the  county  commissioners  are  now 
seeking  to  reverse  that  judgment  because  of  errors  whidi  they 
claim  occurred  in  the  trial  of  the  case. 

The  public  road  over  which  the  automobile  was  traveling 
follows  the  creek  bank  to  near  the  end  of  this  bridge,  and 
there  makes  almost  a  right  angle  turn  upon  the  approach  to  the 
bridge.  The  approach  to  the  bridge  is  up  an  elevation  of  some- 
thing like  twelve  degrees,  and  there  was  no  guard-rail  on  the  end 
of  this  bridge  or  on  the  sides  of  the  approach,  as  required  by 
the  General  Code,  Section  7563  and  following  sections.  It 
was  admitted  that  this  end  of  the  bridge  and  the  approach  is 
more  than  six  feet  above  the  level  of  the  ground,  or  more  than 
six  feet  high. 

The  testimony  shows  that  on  this  day  a  neighbor  by  the 
name  of  Owens  was  passing  the  house  of  Mrs.  Brown  in  his 
automobile,  and  she  was  taken  into  the  automobile;  that  they 
proceeded  along  this  public  road  to  the  approach  of  this  bridge; 
that  as  they  attempted  to  turn  upon  the  bridge  over  the  ap- 
proach to  this  bridge,  that  the  automobile  went  over  the  side 
of  the  approach  to  the  bridge,  and  the  plaintiff  below  was 
injured. 
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There  is  testimony  tending  to  show  that  the  automobile  was 
driven  along  the  public  road  at  a  rapid  and  dangerous  rate 
of  speedy  and  that  the  speed  was  not  slackened  as  the  automobile 
approached  the  end  of  the  bridge  or  the  elevation  to  the  bridge, 
and  that  by  reason  of  the  rapid  rate  of  speed,  the  driver  of 
the  machine  was  unable  to  turn  it  sufficiently  to  go  up  the 
approach  and  on  to  the  bridge;  that  Owens,  the  driver  of  the 
machine,  was  negligent  in  not  checking  the  speed  of  the  mar 
chine  before  he  came  to  the  angle  in  the  road  required  to  turn 
on  to  the  approach  to  the  bridge,  and  that  his  negligence  con- 
tributed to  cause  the  injury  to  JVIrs.  Brown. 

Now,  in  this  condition  of  the  evidence  the  court  at  the  dose 
of  the  testimony  was  requested  by  the  defendant  below  to  charge 
the  jury  before  argument  that,  if  from  the  evidence  the  plaint- 
iff's injuries  did*  not  result  solely  from  the  failure  of  the 
commissioners  to  erect  these  guard-rails,  the  plaintiff  below 
could  not  recover.  Then  in  further  request  the  court  was 
asked  to  charge  the  jury  before  argument  that  if  the  accident 
occurred  from  the  joint  negligence  of  the  driver  of  the  auto-, 
mobile,  Owens,  and  the  failure  of  the  commissioners  to  erect 
these  barriers,  the  plaintiff  could  not  recover. 

The  court  refused  to  give  these  requests  and  in  the  gen- 
eral charge  said  that: 

'*If  the  accident  involved  in  this  lawsuit  would  not  have 
happened  had  there  been  such  guard-rails  or  hedge  fence  erect- 
ed and  maintained  at  the  time  along  the  sides  of  this  approach, 
as  we  have  stated  to  you  the  county  commissioners  were  re- 
quired to  erect  and  maintain,  then  the  failure  to  so  erect  and 
maintain  the  same  was  the  proximate  cause  of  the  automobile 
falling  over  said  approach,  and  in  that  event  the  plaintiff 
would  be  entitled  to  recover,  unless  you  should  further  find 
— under  the  rules  hereinafter  given  you — ^that  she  was  herself 
guilty  of  contributory  negligence. 

'*If  the  accident  would  have  happened  even  though  the  de- 
fendants had  maintained  the  guard-rails  and  hedge  fence  which 
we  have  stated  to  you  they  were  required  to  furnish,  then  the 
plaintiff  could  not  recover  in  any  event,  for  the  reason  that  in 
that  event  the  failure  to  so  construct  same  would  not  be  the 
proximate  cause  of  the  accident." 
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Now,  the  court  refused  to  charge  as  requested,  and  charged 
that  if  the  accident  occurred  by  reason  of  the  neglect  of  the 
commissioners  to  provide  these  guard-rails,  she  had  a  right 
to  recover.  In  other  words,  under  the  court's  charge  to  the 
jury,  Mrs.  Brown  had  a  right  to  recover  even  if  her  injury  was 
the  result  of  the  combined  negligence  of  both  the  board  of 
county  commissioners  and  the  driver  of  the  automobile. 

The  general  rule  prevails  in  nearly  all  of  the  American 
courts  that  where  a  person  riding  in  a  conveyance  by  the  in- 
vitation of  the  driver,  having  no  control  over  him,  and  no 
reason  to  suspect  his  want  of  due  care,  is  injured  by  the  con- 
curring negligence  of  the  driver  and  a  third  person,  the  negH- 
gence  of  the  driver  will  not  prevent  a  recovery  of  damagea 
from  the  other  tort  feasor.  1st  Thompson  on  Negligence,  Sec- 
tion 502. 

The  plaintiff  in  error  urges  that  as  this  recovery  is  based  upon 
a  statutory  right,  requiring  the  public  to  pay  damages  for  the 
neglect  of  public  officers  to  comply  with  provisions  of  the  statute, 
and  that  at  common  law  there  could  be  no  recovery  against 
the  county  for  failure  to  provide  such  guard-rails,  that  the 
county  is  not  liable  unless  the  accident  occurred  from  its  own 
sole  negligence;  that  the  general  rule  of  the  liability  of  joint 
tort  feasors  does  not  prevail  against  the  county  where  the 
liability  is  created  by  statute.  That  is  the  principal  legal 
question  in  this  case  to  be  determined. 

The  principle  is  well  supported  that,  where  the  party  in- 
jured was  in  the  exercise  of  ordinary  care  and  the  injury 
is  caused  by  the  neglect  of  public  officials,  either  municipal 
or  county,  combined  with  some  accidental  cause,  the  party  in- 
jured may  recover  damages  against  the  public  body  which 
was  negligent  (City  of  Crawfordsville  v.  Smith,  79  Ind.,  308). 
While  that  question  has  never  been  before  the  Supreme  Court 
of  this  state,  yet  that  court  has  approved  this  principle  where 
the  action  was  against  a  private  corporation  (Hocking  Valley 
Railway  Co.  v.  Ilelher,  Administrator,  91  Ohio  State,  231). 
The  railroad  company  in  building  their  road  had  excavated 
under  the  public  road  and  had  built  a  bridge  across  the  pub- 


COURT  OF  APPEALS.  381 


1917.]  Belmont  County. 


lie  road,  which  it  was  required  to  maintain.  The  horse  drawing 
the  wagon  in  which  defendant's  intestate  was  riding  stumbled 
and  fell  against  the  railing  of  the  bridge,  the  railing  by  reason 
of  weakness  gave  way,  resulting  in  the  death  of  the  occupant 
of  the  wagon,  and  the  railway  company  was  held  liable^  for  negli- 
gently causing  the  death  of  defendant's  intestate. 

But  in  this  case  we  are  asked  to  go  a  step  further  and  to 
hold  that  the  county  is  liable  where  the  intervening  or  prior 
cause  contributing  with  the  negligence  of  the  county  was  a 
negligent  act. 

The  decisions  in  other  jurisdictions  are  not  uniform  upon  that 
proposition.  Our  attention  has  been  called  to  the  case  of 
Rowell  V.  City  of  Lowell,  7  Gray,  page  100  (66  American  De- 
cisions, 464),  in  which  it  is  held  that  where  there  is  a  negli- 
gent act  in  conjunction  with  the  negligence  of  the  city,  that 
the  party  injured  can  not  recover. 

The  same  rule  is  held  in  Bariram  v.  Town  of  Sharon,  71 
Conn.,  686  (46  L.  R.  A.,  144),  placing  it  on  the  ground  that 
because  the  liability  is  a  statutory  liability,  and  not  a  com- 
mon law  liability,  then  the  recovery  is  in  the  form  of  a  pen- 
alty. It  is  penalizing  the  public,  and  the  county  is  not  re- 
sponsible, where  there  was  another  efficient  concurring  cause 
contributing  jointly  with  the  negligence  of  the  commissioners 
in  producing  the  injury. 

But,  on  the  other  hand,  we  find  a  majority  of  the  courts, 
at  least,  holding  differently.  The  Indiana  court,  in  the  case 
of  Kn^uff  V.  City  of  Logcmsport,  26  Ind.  App.,  202  (59  N.  E., 
347),  held  that  where  a  party  on  a  bridge,  which  was  required 
to  be  guarded  by  the  public  authorities,  stepped  out  of  the  way 
to  avoid  an  accident  with  a  bicyclist  who  was  wrongfully  on 
the  bridge,  and  fell  over  the  bridge,  he  was  allowed  to  recover. 

To  the  same  effect  is  the  case  of  Loso  v.  Lancaster  County, 
found  in  109  N.  W.,  752.  The  second  proposition  of  the 
syllabus  reads  as  follows: 

''2.  One  who  is  injured  by  reason  of  a  defective  bridge 
while  riding  in  a  private  vehicle  may  recover  from  a  county 
otherwise  liable,  notwithstanding  the  negligence  of  the  driver. 
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which  may  have  contributed  to  produce  the  injury ;  the  injured 
party  being  free  from  negligence,  and  having  no  authority  or 
control  over  the  driver." 

The,  subject  was  in  issue  in  the  following  cases  and  the  court 
announced  the  same  principle  as  in  the  cases  to  which  we  have 
just  referred:  Village  of  CariervUle  v.  Cgoh,  129  111.,  152  (22 
N.  E.,  14) ;  City  of  Rock  Falls  v.  WeUSy  169  111.,  224  (48  N. 
E.,  441) ;  Van  Camp  v.  City  of  Keokuk,  130  Iowa,  716  (48  N. 
W.,  933) ;  Eskeldsen  v.  City  of  Seattle,  28  Wash.,  585  (70  Pac^ 
64) ;   Gould  V.  Schermer,  70,  N.  W.,  697. 

We  have  this  diversity  of  authorities  on  this  question,  and 
we  are  left  to  follow  the  one  which  seems  to  us  more  reason- 
able and  the  more  consistent  with  justice.  The  diversity  in  the 
adjudicated  cases  seems  to  turn  on  whether  the  recovery  pro- 
vided by  statute  should  be  considered  a  penalty  for  the  neglect 
of  the  public  officers  to  perform  a  requirement  of  the  statute, 
or  an  indemnity  for  an  injury  directly  caused  by  the  negli- 
gence of  the  public  officers  to  comply  with  the  statute. 

Now,  should  we  classify  such  a  statute  as  a  penal  statute? 
Justice  Shaw,  after  referring  to  the  words  ** penal"  and  ** pen- 
alty" as  strictly  and  primarily  denoting  punishment  for  crime 
or  offenses  against  the  law,  said: 

**But  they  are  also  commonly  used  as  including  any  extraor- 
dinary liability  which  subjects  a  wrongdoer  in  favor  of  the  per- 
son wronged,  not  limited  to  the  damages  suffered."  Huntington 
V.  Attrill,  146  U.  S.,  667. 

On  the  next  page  of  this  opinion,  the  case  of  Reed  v.  North- 
field,  13  Pick.,  94,  is  referred  to  as  follows: 

*'So  in  an  action  given  by  statute  to  a  traveler  injured  through 
a  defect  in  a  highway,  for  double  damages  against  the  town,  it 
was  held  unnecessary  to  aver  that  the  facts  constituted  an  of- 
fense, or  to  conclude  against  the  form  of  the  statute,  because,  as 
Chief  Justice  Shaw  said,  *The  action  is  purely  remedial,  and 
has  none  of  the  characteristics  of  a  penal  prosecution.  All 
damages  for  neglect  or  breach  of  duty  operate  to  a  certain  extent 
as  punishment;  but  the  distinction  is  that  it  is  prosecuted  for 
the  purpose  of  punishment,  and  to  deter  others  from  offending  in 
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like  manner.  Here  the  plaintiff  sets  out  the  liability  of  the  town 
to  repair,  and  an  injury  to  himself  from  a  failure  to  perform 
that  duty.  The  law  gives  him  enhanced  damages;  but  still  they 
are  recoverable  to  his  own  use,  and  in  form  and  substance  the  suit 
calls  for  indemnity." 

We  think  the  construction  that  should  be  placed  on  this  stat- 
ute is  just  what  its  language  seems  to  mean.  It  seems  to  mean 
that  the  public,  if  they  neglect  a  duty,  should  be  placed  on  thft 
same  ground  as  an  individual,  or  private  corporation  neglecting 
their  duty  to  another,  and  they  should  respond  in  damages. 

Section  7563  provides  that  the  board  of  county  commissioners 
shall  erect  or  cause  to  be  erected  and  maintained,  where  not  al- 
ready done,  one  or  more  guard-rails  on  each  end  of  a  county 
bridge,  and  also  on  the  approaches  to  the  bridge.  That  was 
the  provision  of  this  statute  which  was  neglected,  or  not  com- 
plied with  by  the  county.    Now,  Section  7564  provides : 


l€ 


It  shall  be  sufficient  compliance  with  the  provisions  of  the 
next  preceding  section  if  the  county  commissioners  shall  cause 
to  be  erected  and  maintained,  a  good  stock-proof  hedge  fence 
where  a  guard-rail  is  required.  Such  guard-rails  of  hedge 
fence  shall  be  erected  in  a  substantial  manner,  having  sufficient 
strength  to  serve  a  protection  to  life  and  property.*' 

The  purpose  of  this  section  is  to  protect  life  and  property. 
Now,  the  next  section  provides  for  the  recovery: 

*'7565.  Failure  to  comply  with  the  provisions  of  the  next 
two  preceding  sections  shall  render  the  county  liable  for  aU  acci- 
dents or  damages  as  a  result  of  such  failure.'' 

It  seems  to  us  there  is  nothing  here  indicating  a  penal  statute. 
The  county  is  not  made  liable  in  a  gross  sum  for  the  purpose 
of  punishment,  but  is  liable  to  the  party  injured  for  all  dam- 
ages sustained  as  a  result  of  such  failure. 

^*A  statute  which  gives  a  recovery  for  an  injury  against  him 
by  whom  it  is  committed,  to  the  person  injured  and  to  him  alone, 
and  limits  the  recovery  to  the  mere  amount  of  the  loss  sus- 
tained, belongs  clearly  to  the  class  of  remedial  statutes."  Boice 
V.  Gibbons,  8  N.  J.  Law,  330. 
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The  statute  is  remedial,  and  gives  to  the  party  injured  com- 
pensation for  the  injury  which  he  has  sustained  by  reason  of 
the  failure  to  comply  with  a  duty  imposed  upon  the  county 
by  statute,  and  is  not  a  penalty  exacted  from  the  county  for 
its  failure  to  perform  a  statutory  duty,  or  a  recovery  that 
should  be  regarded  as  penalizing  the  public  for  not  complying. 
with  the  statute.  The  county,  by  neglecting  this  statutory  re- 
quirement, is  made  liable  to  the  party  injured  by  its  neglect 
just  as  a  private  person  is  liable  for  his  negligence  that  causes 
injury.  We  think  there  was  no  error  in  the  court  charging  the 
jury  as  it  did,  or  in  refusing  to  charge  as  requested. 

Now,  there  is  one  other  error  complained  of,  that  the  verdict 
is  against  the  weight  of  the  evidence  because  there  was  a  suffi- 
cient guard.  It  seems  that  there  was  some  evidence  that  at  the 
end  of  this  bridge  or  its  wing-wall,  that  at  the  outer  edge  of 
the  same  the  stones  were  placed  a  a  certain  number  of  inches 
above  the  road-bed,  and  extending  out  from  the  bridge  some 
distance.  We  do  not  have  any  doubt  that,  if  there  had  been  a 
stone  abutment  built  up  so  as  to  answer  the  requirements  of 
this  statute  to  protect  life  and  property,  that  it  would  be  a 
compliance  with  this  statutory  requirement;  the  county  would 
not  be  required  to  place  guard-rails  or  stock-proof  hedge  fence 
if  something  else  had  been  provided  which  was  equally  as 
efficient.  But  all  we  need  say  about  that  is  that  the  question 
was  submitted  to  the  jury  and  they  found  against  the  defendant 
below,  and  the  verdict  is  not  so  manifestly  against  the  weight 
of  the  evidence  that  we  would  be  at  liberty  to  disturb  the 
verdict  on  that  ground. 

Judgment  affirmed. 

Spence,  J.,  and  Metcalfe,  J.,  concur. 
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SPLITTING  CLAIM  UP  INTO  SEVERAL  CAUSES  OF 

ACTION  DEPRECATED. 

Court  of  Appeals  for  Hamilton  County. 

WiLUAM  BOSWELL  V.  SECURITY  LiPE  INSURANCE  COMPANY. 

Decided,  December  21,  1916. 

Pleading — Damages  for  Breach  of  Contract — Successive  Breaches  do 
Not  Require  Separate  Causes  of  Action — Arrest  of  Cause  from  Jury, 

1.  Several  breaches  of  a  contract  do  not  constitute  separate  causes 

of  action,  and  In  a  suit  for  damages  growing  out  of  the  breach 
It  is  not  good  practice  to  split  up  the  claim  Into  a  number  of 
causes. 

2.  The  fact  that  a  trial  court  In  arresting  a  cause  from  the  jury  based 

Its  action  on  wrong  grounds  Is  Immaterial  where  other  grounds 
existed  which  warranted  such  action. 

Bettinger,  Schmitt  &  Kreis,  for  plaintiff  in  error. 

C.  B.  Matthews,  H.  D,  Hinman  and  J.  L.  Gregory,  contra. 

Gorman,  J. 

Plaintiff  in  error  asks  for  a  reversal  of  the  judgment  of  the 
court  of  common  pleas  in  this  proceeding.  The  trial  court  at 
the  close  of  the  evidence  arrested  the  case  from  the  jury  or  in- 
structed a  verdict  for  the  defendant  in  error,  which  was  the 
defendant  below. 

The  plaintiff  below  brought  an  action  to  recover  $250,000 
damages  upon  three  alleged  causes  of  action,  which  were  pleaded 
in  the  alternative,  for  a  breach  of  a  contract  entered  into  be- 
tween the  parties  whereby  the  plaintiff  in  error  had  been  ap- 
pointed the  exclusive  managing  general  agent  for  the  defendant 
company  for  the  purpose  of  soliciting  life  insurance  for  the 
defendant  in  the  states  of  Ohio,  Kentucky,  West  Virginia  and 
Tennessee.  The  first  draft  of  the  contract  provided  that  the 
time  of  the  agency  was  indeterminate  or  indefinite;  shortly 
afterwards  the  contr^ict  was  amended  so  as  to  limit  the  p6ri<Jd 
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of  plaintiffs  agency  to  twenty  years  from  October  30,  1901. 
The  breach  of  the  contract  is  alleged  to  have  occurred  on  Jan-i 
uary  1,  1912,  and  it  was  sought  to  recover  the  damages  which 
the  plaintiff  alleged  he  sustained  for  the  unexpired  period  of 
the  contract — ^nine  years. 

The  contract  consisted  of  several  distinct  paper  writings, 
but  it  will  not  be  necessary  for  the  purpose  of  this  decision 
to  set  out  these  contracts  in  full,  but  merely  to  refer  to  those  por- 
tions thereof  which  are  involved  in  this  litigation. 

In  substance  the  contract  provided  that  the  plaintiff,  Boswell, 
was  to  act  as  the  agent  of  the  defendant  in  the  states  above 
named  for  a  period  of  twenty  years  from  October  30,  1901. 
He  was  to  have  the  exclusive  right  to  appoint  agents  and  sub- 
agents  in  the  territory,  and  was  to  receive  as  commissions  upon 
all  policies  of  insurance  secured  by  him,  or  upon  all  insurance 
written  by  him  or  his  sub-agents  a  graduated  amount,  being  70% 
on  some  policies,  60^/c  on  others,  50%  on  others,  40%  on  others, 
30%  on  others,  and  20%  on  others,  of  the  first  year's  premium 
collected  on  the  insurance  produced  by  him  and  his  sub-agents. 
He  was  also  to  receive  upon  all  renewal  premiums  paid  to  the 
company  upon  policies  produced  by  him  and  his  agents  8% 
during  the  life  of  the  policy  on  the  condition  that  $100,000  of 
insurance  produced  under  the  contract  remained  in  force. 

The  contract  stipulated  that  the  plaintiff  should  not  act 
directly  or  indirectly  as  the  agent  of  any  other  life  insurance 
company  during  the  period  of  time  that  he  was  to  act  as  agent 
for  the  defendant  company.  The  contract  further  provided  that 
it  should  remain  in  force  so  long  as  its  conditions  and  require- 
ments were  fulfilled. 

While  the  amended  petition  of  the  plaintiff  sets  out  three 
causes  of  action,  it  appears  to  us  that  there  was  but  one 
cause  of  action,  although  there  may  have  been  more  than  one 
breach  of  the  contract.  The  action  was  to  recover  damages  for 
a  breach  of  contract,  and  it  is  immaterial  how  many  breaches 
of  the  contract  there  may  have  been,  there  could  be  but  one 
cause  of  action,  and  we  do  not  think  that  the  practice  indulged 
in  by  the  plaintiff  in  this  case,  in  setting  out  three  alleged  causes 
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of  action,  is  one  to  be  encouraged,  as  this  appears  to  us  to  be 
merely  a  splitting  up  of  the  cause  of  action,  and  not  a  case  of 
separate  causes  of  action.  However,  this  is  not  a  material  fact 
to  be  determined  in  the  decision  of  this  proceeding  in  error. 

Among  other  things,  the  contract  provides  that  the  payment 
of  the  plaintiff  commissions  as  agent  is  to  be  on  the  following 
terms  and  conditions,  which  are  agreed  to  by  the  parties  hereto. 
Then  follow  some  fifteen  separate  paragraphs  or  provisions  of 
the  contract.  The  second  paragraph  provides  that  the  plaint- 
iff shall  devote  his  entire  time  and  best  energies  to  the  service 
of  this  company,  and  shall  have  the  exclusive  right  to  appoint 
agents  in  said  district.  The  fourteenth  paragraph  or  stipula- 
tion provides  that  so  long  as  its  conditions  and  requirements 
are  fulfilled  this  contract  shall  continue  in  force.  And  the 
fifteenth  paragraph  or  clause  of  the  contract  reads  as  follows : 

**It  is  one  of  the  conditions  of  this  contract  that  there  shall 
be  produced  by  said  second  party  from  the  territory  included  in 
the  ternns  of  this  contract,  accepted  and  paid  for  new  business 
of  the  following  amounts,  to-wit,  during  the  year  1902,  from 
the  state  of  Ohio  $1,000,000 ;  from  the  state  of  Kentucky  $500,- 
000;  from  the  state  of  West  Virginia  $150,000;  and  that  each 
calendar  year  thereafter  accepted  and  paid  for  new  business 
shall  equal  or  exceed  the  following  amounts,  to-wit,  in  the  state 
of  Ohio  $1,500,000;  in  the  state  of  Kentucky  $750,000;  and  in 
the  state  of  West  Virginia  $250,000 ;  or  in  lieu  thereof  $2,500,- 
000  from  the  entire  territory.  The  termination,  however,  of 
this  contract  for  any  cause,  shall  in  no  ^ent  terminate  or 
cancel  the  renewal  interest  of  said  second  party  as  provided 
in  paragraph  fourth  hereof." 

After  the  state  of  Tennessee  was  added  to  the  territory  of  the 
plaintiff  it  was  stipulated  that  he  should  produce  in  each  calen- 
dar year  after  the  first,  during  the  life  of  the  contract,  $400,000 
worth  of  accepted  and  paid  for  new  business  in  that  state,  mak- 
ing the  total  amount  which  the  plaintiff  w^as  required  to  produce 
of  new   business  after  the  first  year  $2,900,000. 

It  is  in  evidence  that  down  to  January  1,  1912,  the  date  of  the 
alleged  brea<5h  of  the  contract  by  the  defendant,  the  plaintiff 
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Boswell  failed  to  produce  the  minimum  amount  of  bnsineaB 
provided  for  in  the  contract,  excepting  during  the  two 
years  1909  and  1910.  In  each  and  every  year  in  which  the 
plaintiff  failed  to  produce  the  minimum  amount  of  business  re- 
quired by  the  contract  the  company  waived  in  writing  that 
provision  of  the  contract  which  required  Boswell  to  produce  the 
minimum  amount  of  business,  excepting  the  last  year,  1911,  in 
^hich  year  the  plaintiff  failed  to  produce  the  minimum  amount 
of  insurance,  and  the  defendant  company  did  not  waive  in  writ- 
ing  or  otherwise  the  provision  of  the  contract  requiring  him 
to  produce  this  amount  of  business.  During  the  years  1909 
and  1910  the  plaintiff  wrote  and  paid  for  more  than  the  mini- 
mum amount  of  insurance  required  from  his  territory,  but  it 
was  claimed  that  this  business  was  secured  by  him  by  practicing 
rebating. 

One  of  the  defenses  set  up  by  the  company  was  that  the 
plaintiff  had  breached  the  contract  by  granting  rebates  con- 
trary to  the  law  of  the  state  of  New  York  and  contrary  to  the 
provisions  of  the  contract.  The  insurance  company  further 
claimed  in  its  answer  that  Boswell,  the  plaintiff,  had  breadied 
the  contract  by  failing  to  produce  during  the  year  1911  the  min- 
imum amount  of  business  required  by  the  contract  to  be  pro- 
duced, and  that  inasmuch  as  the  contract  was  to  continue  upon 
the  condition  that  he  did  produce  this  amount  of  insurance,  his 
failure  in  this  regard  automatically  and  ipso  facto  worked  a 
discontinuance  of  his  contract  and  rendered  the  insurance  com- 
pany immune  to  liability. 

The  plaintiff  claimed  that  he  was  wrongfully  discharged  as 
agent  on  or  about  the  1st  of  January,  1912.  The  company  de- 
nied that  it  had  discharged  him  wrongfully  or  had  discharged 
him  at  all  but,  as  stated  above,  it  claimed  that  he  had  breached 
the  contract  by  his  failure  to  produce  during  the  year  1911  the 
minimum  amount  of  the  business,  and  had  further  breached  the 
contract  by  resorting  to  rebating,  and  still  further  breached  it 
by  devoting  a  part  of  his  time  and  attention  to  another  insur- 
ance company — the  Massachusetts  Mutual  Life  Insurance  CJom- 
pany. 
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The  trial  court  in  arresting  the  ease  from  the  jury  was  of  the 
opinion  that  Boswell,  while  he  was  acting  as  agent  for  the  de- 
fendant company  during  the  year  1911,  took  on  an  engagement 
with  the  Massachusetts  Mutual  Life  Insurance  Company  and 
devoted  a  part  of  his  time  and  attention  to  securing  a  contract 
with  that  company,  which  was  a  competitor  of  the  defendant 
company,  and  that  by  reason  of  that  fact  and  by  reason  of  the 
farther  fact  that  Boswell  during  the  years  1909  and  1910  had 
resorted  to  rebating  without  the  knowledge  and  consent  of  the 
defendant  company,  he  was  thereby  guilty  of  a  breach  of  the 
contract  and  was  not  entitled  to  recover  any  damages — asffliming 
that  the  defendant  company  had  discharged  him,  as  he  claimed, 
on  or  about  January  1,  1912. 

We  are  not  satisfied  that  the  evidence  in  this  case  shows  con- 
clusively that  there  was  rebating  by  Boswell  unknown  to  the 
defendant  company,  or  that  it  was  not  approved  by  or  condoned 
by  the  defendant  company,  nor  are  we  satisfied  that  Boswell 
devoted  any  of  his  time  or  attention  during  the  year  1911  to  any 
company  other  than  the  defendant  company. 

We  are  inclined  to  the  opinion  that  the  court  was  not  justi- 
fied in  arresting  the  case  from  the  jury  upon  the  grounds  that 
Boswell  had  been  guilty  of  rebating,  or  that  he  had  not  given  his 
entire  time  and  attention  to  the  service  of  said  company. 

We  are,  however,  clearly  of  the  opinion  that  the  provision  of 
his  contract  which  required  him  to  produce  $2,900,000  worth  of 
business  each  year  after  the  first  year  during  the  period  of  the 
contract  was  a  condition  precedent,  and  upon  his  failure  to  com- 
ply with  this  condition  he  lost  all  of  his  rights  under  the  contract; 
he  breached  the  contract  and  was  not  entitled  to  recover  any- 
thing in  the  action.  It  is  clearly  made  a  condition  precedent  to 
the  continuance  of  the  contract  that  Boswell  shall  produce  the 
amount  of  insurance  stipulated  in  the  contract.  Although  the 
court's  action  in  arresting  the  case  from  the  jury  was  predicated, 
in  our  opinion,  on  the  wrong  grounds,  nevertheless,  the  court's 
action  in  arresting  the  case  from  the  jury  was  justified  under  the 
state  of  facts  brought  out  in  the  trial  of  the  case.    It  is  not  mate- 
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rial  upon  what  grounds  the  court's  opinion  is  based  if  the  con- 
clusion of  the  court  be  the  correct  one. 

In  this  case  we  have  no  doubt  that  Boswell,  by  reason  of  the 
failure  to  produce  the  minimnTn  amount  of  insurance,  should 
have  been  non-suited  and  his  action  dismissed.  It  appears  from 
the  evidence  that  both  parties  to  this  contract  considered  them- 
selves that  the  condition  in  the  contract  requiring  Boswell  to 
produce  the  minimum  amount  of  business  was  a  condition  prece- 
dent, from  the  fact  that  the  company  waived  the  condition  each 
and  every  year  of  Boswell 's  failure  to  produce  the  required 
amount  of  business,  excepting  the  last  year,  1911.  There  was  no 
waiver  for  the  years  1909  and  1910  for  the  simple  reason  that 
Boswell  produced  more  than  the  minimum  amount  of  bosinesB 
during  each  of  those  years. 

In  the  letters  which  passed  between  the  president  of  the  com- 
pany and  Boswell  they  both  speak  of  the  fact  that  it  was  incum- 
bent upon  Boswell  to  produce  this  minimum  amount  of  business 
or  his  rights  under  the  contract  would  be  forfeited. 

The  record  in  this  case  is  quite  voluminous ;  indeed^  it  has  sel- 
dom happened  that  a  record  so  large  as  this  one  has  been  pre- 
sented to  this  court,  and  we  do  not  deem  it  expedient  or  profit- 
able to  comment  upon  the  evidence  or  to  cite  numerous  authori- 
ties in  support  of  the  conclusion  which  we  have  reached.  Many 
authorities  have  been  cited  by  counsel  on  both  sides,  but  we  think 
a  reading  of  the  contract,  giving  to  the  language  the  plain  mean- 
ing which  the  parties  intended  it  should  have,  shows  conclusively 
that  the  provision  of  this  contract  requiring  the  production  by 
Boswell  of  the  minimum  amount  of  business  specified  in  the 
contract  was  a  condition  precedent  to  the  continuance  of  the 
contract  of  agency;  and  Boswell  having  failed  to  produce  the 
minimum  amount,  and  the  company  having  failed  to  waive  this 
condition  for  the  year  1911,  either  in  writing  or  verbally,  Bos- 
well has  no  right  of  action,  and  the  judgment  of  the  court  below 
in  arresting  the  case  from  the  jury  or  in  instructing  a  verdict 
for  the  defendant  was  correct  and  the  judgment  will  be  affirmed. 

Jones  (B.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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PROSBCUTIONS  IN  MINOIL  TIUBUNALS. 

Court  of  Appeals  for  liucas  Ck>unt7. 

State  of  Ohio,  ex  rel  Raymond  C.  Hn/r,  Justicb  op  the  Peace, 
V.  William  P.  Renz,  Clerk  op  the  Court  op  Common  Pleas. 

Decided,  June  19,  1916. 

Mandamus  Against  Clerk  of  Court — To  Compel  Drawing  of  Jury  Venire 
for  Justice  of  the  Peace — Section  1S4S2  Construed—Directs  Method 
of  Procedure  Only, 

1.  Section  13432,  General  Code,  does  not  confer  jurisdiction  upon  Jus- 

tices of  the  peace,  police  judges  or  mayors,  but  directs  the  method 
of  procedure  for  obtaining  a  jury  in  cases  In  which  such  magis- 
trates have  final  jurisdiction. 

2.  Mandamus  will  not  lie  against  the  clerk  of  the  court  of  common 

pleas  to  compel  him  to  draw  from  the  jury  wheel  names  of  per- 
sons to  serve  as  jurors  in  a  proescution  before  a  justice  of  the 
peace  for  the  violation  of  Section  12475,  General  Code. 

P.  J.  Phelan  and  George  8.  Moss,  for  relator. 

J.  C.  D' Alton,  Prosecuting  Attorney,  and  A.  J.  Seney,  contra. 

Richards,  J. 

This  is  an  original  action  in  mandamus  commenced  in  this 
court,  the  object  of  which  is  to  compel  the  clerk  of  the  court  of 
common  pleas  of  this  county  to  draw  from  the  jury  wheel  names 
of  persons  to  serve  as  jurors  in  a  certain  prosecution  before  a 
justice  of  the  peace. 

The  petition  discloses  that  an  affidavit  has  been  filed  before 
the  relator,  as  a  justice  of  the  peace,  charging  one  E.  H.  Drink- 
water  with  an  offense  under  Section  12475,  General  Code.  That 
section  prescribes  a  fine  or  imprisonment,  or  both,  for  whoever, 
with  intent  to  defraud,  sells,  secretes,  destroys,  or  converts  to 
his  own  use,  or  otherwise  disposes  of  chattel  property  which  has 
been  given  him  in  trust,  or  on  deposit,  or  under  an  agreement  to 
purchase  on  the  installment  plan,  and  prescribes  a  like  penalty 


892  COURT  OP  APPEALS. 


State,  ex  rel,  v.  Renz.  [YoL  26  (NJ3.) 


against  whoever,  with  intent  to  defraud,  removes  the  property 
beyond  the  county.  The  petition  further  avers  that  the  defend- 
ant on  being  arraigned  entered  a  plea  of  not  guilty  and  de- 
manded a  jury,  and  that  the  relator  fixed  the  time  of  trial  and 
certified  to  the  clerk  of  the  court  of  common  pleas  the  fact  of 
such  prosecution  pending  before  him  and  demanded  tliat  the 
clerk  certify  a  jury  in  said  cause. 

The  defendant  has  filed  a  general  demurrer  to  the  petition 
and  the  only  question  to  be  decided  is  whether  it  is  the  duty  of 
the  clerk  of  courts,  under  the  circumstances  shown,  to  draw 
names  of  persons  to  serve  as  jurors. 

It  is  insisted  on  behalf  of  the  relator  that  this  duty  is  enjoined 
by  virtue  of  the  language  of  Section  13432,  Qeneral  Code,  which 
reads  as  follows: 

**  Section  13432.  In  prosecutions  before  a  justice,  police 
judge  or  mayor,  when  imprisonment  is  a  part  of  the  punish- 
ment if  a  trial  by  jury  is  not  waived,  the  magistrate,  not  less 
than  three  days  nor  more  than  five  days  before  the  time  fixed 
for  trial,  shall  certify  to  the  clerk  of  the  court  of  conmion  pleas 
of  the  county  that  such  prosecution  is  pending  before  him." 

The  section  above  quoted  does  not  bestow,  nor  does  it  purport 
to  bestow,  any  jurisdiction  upon  justices  of  the  peace,  police 
judges  or  mayors,  but  simply  provides  the  method  of  proced- 
ure for  obtaining  a  jury  in  cases  in  which  such  magistrates  have 
final  jurisdiction.  Unless,  in  the  case  under  consideration,  the 
justice  of  the  peace  has  final  jurisdiction,  he  has  no  occasion  to 
require  the  services  of  a  jury  and  no  authority  exists  for  causing 
the  names  of  persons  to  serve  as  jurors  to  be  drawn  from  the 
wheel ;  and  by  final  jurisdiction,  I  mean,  of  course,  the  authority 
to  try  the  defendant  on  the  charge  made  against  him,  and  to 
impose  a  penalty  or  acquit  him,  and  not  the  mere  authority  to 
inquire  into  whether  an  offense  has  been  committed,  and  dis- 
charge the  defendant  or  bind  him  over  to  another  court.  The 
final  jurisdiction  given  by  statute  to  justices  of  the  peace  in 
criminal  cases  is  specifically  set  forth  in  other  sections  of  the 
statutes,  particularly  Sections  13423,  1153,  4414,  4416,  4417, 
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12519,  12520,  General  Code,  and  many  others.  Under  Section 
13423,  General  Code,  a  large  number  of  offenses  are  named  over 
which  justices  of  the  peace,  police  judges  and  mayors  are  given 
final  jurisdiction,  and  in  numerous  other  instances  throughout 
the  statutes  these  magistrates  are  given  jurisdiction  over  addi- 
tional offenses,  but  nowhere  is  such  final  jurisdiction  given  to  a 
justice  of  the  peace  to  try  a  defendant  and  impose  a  penalty 
in  a  case  where  the  charge  is  under  Section  12475,  General  Code, 
unless  the  accused  in  writing  duly  waive  a  jury  and  submit  to 
be  tried  by  the  magistrate,  as  provided  by  Section  13511,  General, 
Code. 

It  is  perfectly  clear,  therefore,  that  Section  13432,  General 
Code,  can  only  apply  to  a  case  where  the  officials  therein  named 
are  given  by  appropriate  statutory  enactment  final  jurisdiction 
to  try  the  accused,  and  that  said  section  can  have  no  application 
to  a  prosecution  under  Section  12475,  General  Code.  Mani- 
festly the  purpose  of  Section  13432,  General  Code,  was  to  make 
operative  all  the  statutory  provisions  conferring  final  jurisdic- 
tion of  offenses  upon  the  officials  named  in  the  section,  where 
imprisonment  may  be  a  part  of  the  punishment,  and  the  section 
can  only  relate  to  that  character  of  cases.  To  hold  otherwise 
would  be  to  decide  that  the  codifying  commission  and  the  Gen- 
eral Assembly,  in  adopting  its  report  and  enacting  the  statute, 
had  indirectly  enlarged  the  jurisdiction  of  the  officials  named  in 
this  section  so  as  to  embrace  all  prosecutions  where  imprison- 
ment is  a  part  of  the  penalty.  It  is  inconceivable  that  the  Gen- 
eral Assembly  had  any  such  intent  in  view  of  the  fact  that  the 
jurisdiction  of  these  officials  is  carefully  stated  in  detail  in  vari- 
ous sections  of  the  General  Code,  and  that  they  have  no  juris- 
diction except  such  as  may  be  specially  conferred  by  statute. 

Courts  will  not  extend  the  jurisdiction  of  a  justice's  court  by 
construction  beyond  the  plain  language  of  the  statute  giving 
such  jurisdiction  (McCleary  v.  McLain,  2  0.  S.,  369).  In  anal- 
ogy to  what  was  said  by  the  Supreme  Court  in  In  re  Application 
of  George  Hesse  for  a  writ  of  habeas  corpus,  93  0.  S.,  235,  so 
I  may  here,  if  the  General  Assembly  had  intended  to  amend  the 
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various  statutes  prescribing  the  jurisdiction  of  justices  of  the 
peace  and  to  substitute  in  lieu  thereof  the  general  language  used 
in  Section  13432,  General  Code,  it  would  have  been  easy  to  have 
done  so  in  unequivocal  language. 

It  is  true  that  a  contrary  conclusion  was  reached  in  the  pro- 
bate court  in  Stark  county  in  the  case  of  State  v.  Poklman,  re- 
ported in  13  N.P.(N.S.),  254,  but  we  can  not  concur  in  either 
the  conclusion  or  the  reasoning  of  the  court  in  that  case. 

The  conclusion  which  we  have  reached  is  in  accordance  with 
opinions  given  county  prosecutors  by  the  present  Attomey- 
Qeneral  of  Ohio  and  by  his  predecessor  in  ofSce. 

For  the  reasons  given,  we  hold  that  the  demurrer  to  the  peti- 
tion must  be  sustained  and  the  petition  dismissed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


VALUUTY  OF  NOTE  CIV£N  IN  PAYMENT  Off 
INSURANCE  PREMIUM. 

Court  of  Appeals  for  Muskingum  County. 

McDoNAiiD  &  Frazier,  a  Partnership  Composed  op  Charles 
McDonald  and  Jay  W.  Frazier,  v.  Herb  Schervish. 

Decided,  May  Term,  1916. 

Life  Insurance — Execution  of  NotCt  Without  Interest,  in  Payment  of 
First  Premiunv—Not  Within  the  Prohibition  of  the  Statute,  Whm 
— Suit  Lies  on  such  a  Note. 

Where  the  evidence  is  to  the  effect  that  a  contract  was  entered  into 
for  a  policy  of  life  insurance  and  the  amount  of  the  preminiD 
agreed  upon,  and  thereafter  a  note  was  accepted  from  the  in- 
sured for  the  first  year's  premium,  due  in  sixty  days  without 
interest,  the  accommodation  thus  extended  as  to  the  time  for 
paying  the  first  premium  can  not  he  regarded  as  an  inducement 
for  taking  out  the  policy,  or  as  within  the  inhibition  of  Section 
9404,  General  Code;  and  where  the  insured  made  no  complaint 
until  after  the  note  had  become  due  and  the  agents  receiving  it 
had  paid  the  premium  to  the  insurance  company,  the  defense  that 
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the  note  was  void   because  in  contravention  with  said   section 
does  not  lie. 

E.  R.  Meyer,  for  plaintiffs  in  error. 
J.  C.  Basseti,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  a  judgment 
of  the  Common  Pleas  Court  of  Muskingum  County,  Ohio.  The 
parties  occupy  the  same  position  in  this  court  as  in  the  court  be- 
low, the  basis  of  the  suit  being  a  promissory  note  for  $152  given 
to  McDonald  &  Wagner  by  Herb  Schervish  in  payment  of  the 
first  premium  on  a  life  insurance  policy  in  the  Bankers'  Life 
Insurance  Company,  of  Nebraafka,  which  was  sold  by  McDonald 
&  Wagner,  the  agents  of  said  insurance  company,  to  the  said 
Schervish,  the  note  being  sold  and  transferred  by  said  MicDonald 
&  Wagner  to  the  plaintiffs  in  error,  who  filed  suit  in  the  common 
pleas  court  of  this  county,  the  petition  being  drawn  under  the 
usual  short  form  of  petition  on  promissory  notes. 

The  answer  contains  three  defenses : 

1.  Admits  the  plaintiffs  are  the  owner  and  holder  of  the  note 
in  question;  admits  its  execution,  delivery,  and  the  endorse- 
ments thereon,  but  denies  all  the  other  allegations  therein,  and 
especially  avers  that  the  note  was  given  without  any  considera- 
tion therefor. 

2.  That  it  was  null  and  void,  and  against  public  policy,  and 
in  violation  of  Section  9404  of  the  General  Code  of  Ohio,  be- 
cause the  plaintiffs'  assignors,  in  order  to  induce  the  defendant 
to  take  a  $5,000  life  insurance  policy  at  the  usual  rate  of  annual 
premiums  agreed  to  defer  the  payment  of  the  first  premium  for 
sixty  days,  without  interest,  instead  of  requiring  the  same  to 
be  paid  in  cash  as  the  policy  provided. 

3.  That  the  defendant  was  induced  to  take  said  insurance  by 
reason  of  certain  false  and  fraudulent  statements  made  by  the 
original  payees  of  the  note  to  the  defendant,  in  this,  to-wit,  that 
said  policy,  at  the  end  of  twenty  years,  if  the  insured  paid  the 
annual  premiums  thereon,  would  be  entitled  to  receive  in  cash 
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not  less  than  $4,800,  nor  more  than  $5,200,  and  that  this  and 
other  representations  made  to  him  at  that  time  were  not  trae. 

A  reply  to  said  answer  was  filed  by  the  plaintiffs,  admitting 
that  McDonald  &  Wagner  were  the  agents  of  the  said  Bankers' 
Insurance  Company ;  that  the  first  premium  was  payable  on  de- 
livery of  the  policy,  and  that  McDonald  &  Wagner,  in  lieu  of 
payment  in  cash,  accepted  said  note  for  such  premium,  and 
denied  all  the  other  allegations  in  the  answer. 

On  these  pleadings  and  the  evidence  the  cause  was  submitted 
to  a  jury  and  a  verdict  returned  for  the  defendant.  The  usual 
motion  for  a  new  trial  was  filed,  heard  and  overruled,  and  a 
judgment  entered  on  the  verdict.  The  plaintiffs  in  error  seek  a 
reversal  of  this  judgment  for  the  reason  that  the  verdict  of  the 
jury  and  the  judgment  entered  thereon  are  against  the  manifest 
weight  of  the  evidence  and  contrary  to  law. 

It  is  claimed  by  the  defendant  in  error  that  there  was  a  re- 
bate in  favor  of  him  when  he  was  permitted  to  give  the  note 
in  suit  for  sixty  days,  without  interest,  in  payment  of  the  first 
premium  on  said  policy  in  question. 

We  find  from  an  examination  of  the  bill  of  exceptions  that  the 
great  weight  of  the  evidence  is  to  the  effect  that  the  contract 
for  the  policy  and  the  amount  of  the  premium  was  agreed  upon 
before  the  execution  of  the  note,  and  that  the  question  of  the 
time  of  the  payment  of  the  first  premium  could  not  have  been 
and  was  not  in  any  way  an  inducement  to  the  defendant  to  take 
the  policy. 

The  defendant  claims  that  the  note  is  void  under  favor  of 
Section  9404  of  the  General  Code,  which  is  as  follows: 

''No  life  insurance  company  doing  business  in  this  state,  or 
any  officer,  agent,  solicitor,  employee,  or  representative  thereof, 
nor  any  other  person,  shall  pay,  allow,  or  give,  or  offer  to  pay, 
allow,  or  give,  directly  or  indirectly,  as  an  inducement  to  in- 
surance, nor  shall  any  person,  co-partnership  or  corporation 
knowingly  receive  as  such  inducement  to  insurance,  any  rebate 
of  premium  payable  on  the  policy  or  any  special  favor  or  ad- 
vantage in  the  dividends  or  other  benefits  to  accrue  thereon,  nor 
any  special  advantage  in  the  date  of  a  policy  or  date  of  issue 
thereof;  or  any  valuable  consideration  or  inducement  whatso- 
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ever;  or  give  or  receive,  sell  or  purchase,  or  oflPer  to  give  or  re- 
ceive, sell  or  purchase,  as  inducement  to  insurance  or  in  connec- 
tion therewith,  any  stock,  bonds,  or  other  obligations  or  seeuri' 
ties  of  any  insurance  company  or  other  corporation,  association, 
partnership,  or  individual.''     •     •     • 

If  we  rely  upon  the  facts  as  to  the  execution  and  delivery  of 
the  note  in  question,  as  disclosed  by  the  testimony  in  the  bill  of 
exceptions,  we  have  no  hesitancy  in  saying  that  none  of  the  provi- 
sions of  said  section  of  the  code  has  been  violated.  The  contract 
entered  into  by  the  defendant  for  said  policy  of  insurance  and 
the  note  executed  and  delivered  by  him  for  the  first  premium 
can  not  be  set  aside  and  held  for  naught,  unless  the  same  be  es- 
tablished by  clear  and  convincing  evidence.  The  defendant  made 
no  complaint  until  after  the  note  had  become  due,  and  not  until 
after  the  payees  had  settled  with  the  insurance  company. 

As  to  the  misrepresentations  claimed  by  the  defendant  in  error, 
counsel  earnestly  urge  that  he  did  not  receive  the  kind  of  policy 
he  was  led  to  believe  he  was  getting ;  that  the  settlements  shown 
and  represented  to  be  on  similar  policies  were  not  only  not  sim- 
ilar, but  were  known  by  the  agent  not  to  be  similar.  It  is  not  a 
question  of  opinion  as  to  what  the  earnings  of  the  company 
would  be,  but  whether  the  representations  as  to  the  sameness  of 
the  policies  were  not  only  false,  but  known  to  be  false  by  the 
agent  and  believed  by  the  defendant.  If  the  contention  of  the 
defendant*  is  sound,  then  a  recovery  could  not  be  had  upon  the 
note  in  suit  because  it  was  obtained  in  fraud  of  the  rights  of  the 
defendant. 

Fraud  is  never  presumed,  but  must  be  established  by  clear 
and  convincing  evidence.  This,  as  we  view  the  testimony  as 
shown  in  the  bill  of  exceptions,  has  not  been  done — ^the  burden 
of  establishing  the  facts  alleged  in  the  answer  being  upon  the  de- 
fendant— and  we  think  it  has  not  been  done  by  that  degree  of 
proof  required  by  law. 

From  what  we  have  already  said  it  necessarily  follows  that  in 
our  opinion  the  note  is  founded  upon  a  sufficient  consideration, 
and  therefore  we  need  not  discuss  that  question  further. 
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We  therefore  find  that  the  verdict  of  the  jury  was  against  the 
manifest  weight  of  the  evidence  and  contrary  to  law,  and  that 
the  trial  court  erred  in  entering  a  judgment  on  the  verdict. 
Finding  error  in  the  record  prejudicial  to  the  rights  of  the 
plaintiffs  in  error,  the  judgment  of  the  common  pleas  court  must 
be  reversed,  which  is  now  done,  and  the  cause  is  remanded  to 
the  court  from  whence  it  came  for  further  proceedings. 

Shields,  J,,  and  Powell,  J.,  concur. 


JURISDICTION  OF  MUNICIPAL  COURT. 

Court  of  Appeals  for  Hamilton  County. 

P.  A.  Keck,  Executor,  v.  Harry  Bahlke. 

Decided,  June  12,  1916. 

Executors — Action  for  Maintenance  of  Decedent — Within  Jurisdiction  of 
Municipal  Court  of  Cincinnati, 

0 

The  Municipal  Court  of  Cincinnati  has  jurisdiction  of  an  action  to  en- 
force a  claim  against  an  executor  for  maintenance  of  the  decedent 

L,  D.  Oliver  and  Walter  M.  Beinhart,  for  plaintiff  in  error. 
M.  Muller,  contra. 

Jones  (E.  H.),  J. 

Heard  on  error. 

The  plaintiff  in  error  seeks  a  reversal  of  the  judgment  of 
the  common  pleas  court  affirming  the  municipal  court  of  Cin- 
cinnati. In  the  municipal  court  Bahlke  recovered  a  judgment 
against  Keck,  executor,  for  board  and  lodging  furnished  dece* 
dent,  who  was  the  mother  of  Mrs.  Bahlke.  The  amended  peti- 
tion alleges  an  express  contract  providing  for  compensation  at 
the  rate  of  two  dollars  per  week. 

There  was  evidence  of  two  competent  witnesses  to  the  eflfeet 
that  when  the  old  lady  came  to  live  with  Mr.  and  Mrs.  Bahlke 
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she  agreed  to  pay  Bahlke  two  dollars  per  week.  This  evidence 
was  uneontroverted.  Some  evidence  was  received  as  to  another 
contract  providing  for  the  payment  of  five  dollars  per  month 
for  lodging.  This  evidence  related  to  conversations  between 
witnesses  and  decedent  in  the  absence  of  Bahlke  and  was  clearly 
inadmissible,  as  was  much  of  the  .evidence  offered  and  received 
on  behalf  of  defendant.  But  considering  all  the  evidence  in  the 
record,  we  can  not  say  that  the  judgment  is  not  supported  by 
sufficient  evidence. 

The  remaining  question  is  one  of  jurisdiction.  Plaintiff  in 
error  attacks  the  jurisdiction  of  the  municipal  court  in  this 
kind  of  an  action.  The  question  was  not  raised  until  this  court 
was  reached,  and  it  is  claimed  the  objection  was  thus  waived  and 
that  complainant  is  now  estopped.  We  are  inclined  to  the  opin- 
ion that  this  point  is  not  well  taken  but  do  not  deem  it  necessary 
to  decide  the  question. 

The  municipal  court,  by  the  statute  creating  it,  has  jurisdic- 
tion to  try  and  determine  this  kind  of  an  action.  The  plaintiff 
in  his  petition  below  as/ked  not  only  that  his  claim  be  allowed, 
but  also  for  judgment  against  the  defendant  executor.  The  law 
provides  (103  0.  L.,  280,  281) : 

Section  6.  **The  municipal  court  shall  have  the  same  juris- 
diction in  criminal  matters  and  prosecutions  for  misdemeanors 
or  violations  of  ordinances  as  heretofore  had  by  the  police  court 
of  Cincinnati,  and  in  addition  thereto  shall  have  ordinary  civil 
jurisdiction  within  the  limits  of  said  city  of  Cincinnati  in  the 
following  cases:    •    •    • 

**2.  In  all  actions  and  proceedings  for  the  recovery  of  money 
or  personal  property  of  which  the  court  of  common  pleas  has, 
or  may  be  given  jurisdiction,  when  the  amount  claimed  by 
any  party,  or  the  alleged  value  of  the  personal  property  sought 
to  be  recovered,  does  not  exceed  $600.    •     •    • 

**3.  All  actions  on  contracts  express  or  implied,  when  the 
amount  claimed  by  the  plaintiff  is  exclusive  of  all  costs,  does 
not  exceed  $600."    •    •    • 

These  provisions  are  not  affected  by  amendment. 
It  was  held  in  Kennedy  v.  Thompson,  3  C.  C,  446,  that  a  suit 
for  the  allowance  of  a  claim  against  an  assignee  where  no  money 
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judgment  was  asked,  was  a  civil  action  of  which  the  court  of 
common  pleas  had  original  jurisdiction. 

The  case  at  bar  was  brought  under  authority  of  Section  10722, 
General  Code,  which  provides  as  follows : 

''If  a  claim  against  the  estate  of  a  deceased  person  be  ex- 
hibited to  the  executor  or  administrator,  before  the  estate  is 
represented  insolvent,  and  be  disputed  or  rejected  by  him,  and 
has  not  been  referred  within  six  months  after  such  dispute  or 
rejection,  if  the  debt,  or  any  part  of  it  be  then  due,  or  within 
six  months  after  some  part  becomes  due,  the  claimant  must  com- 
mence a  suit  for  the  recovery  thereof,  or  be  forever  barred  from 
maintaining  an  action  thereon.  No  action  shall  be  maintained 
thereon  after  such  period  by  a  person  deriving  title  thereto  from 
such  claimant." 

Section  10725,  General  Code,  recognizes  this  kind  of  an  action 
as  one  for  money,  in  other  words,  a  civil  action. 

It  seems  clear,  therefore,  that  the  municipal  court  had  juris- 
diction to  try  and  determine  this  case,  and  there  being  no  error, 
the  judgment  is  aflSrmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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QUESTIONS  AS  TO  A  RELEASE  IN  AN  ACTION  FOR 

DAMAGES  FOR  INJURIES. 

Court  of  Appeals  for  Hamilton  County. 

Swain  C.  Brown  v.  The  Kiechler  Manufacturing  Company. 

Decided,  January  8,  1917. 

Release — Proper  Procedure  Where  Set  up  hy  the  Defendant — Determi- 
nation Necessary  as  to  Whether  the  Paper  is  Voidable — Then  as  to 
Whether  it  is  Void — Not  an  Abuse  of  Discretion  to  Refuse  to  Per- 
mit Amendment  of  Petition  at  Close  of  All 'the  Evidence,  When — 
Negligence  in  Operation  of  a  Machine. 

1.  The  defendant  In  an  action  for  injuries  having  set  up  a  release, 

the  question  first  to  be  determined  upon  trial  of  the  case  is  as  to 
the  Yoldablllty  of  the  release,  the  evidence  failing  to  warrant  the 
court  in  setting  the  release  aside,  the  question  then  arises  wheth- 
er or  not  it  was  void  ab  initio. 

2.  Where  the  evidence  has   failed   to   establish   the  voidability  of  a 

release,  but  the  plaintiff  in  his  reply  denies  its  execution,  it  be- 
comes the  duty  of  the  court  to  submit  to  the  jury  all  the  evi- 
dence, both  as  to  execution  of  the  release  and  the  negligence  of 
the  defendant  In  causing  plaintiff's  injuries. 

3.  An  admission  by  the  plaintiff  that  he  signed  the  release,  together 

with  evidence  that  he  received  a  substantial  consideration  there- 
for, bars  recovery  in  the  absence  of  any  showing  of  lack  of 
mental   capacity  or  of  fraud  in  securing  his   signature   thereto. 

4.  It  further  appearing  from  the  evidence  that  the  machine  plaintiff 

was  operating  at  the  time  he  received  his  injury  was  not  de- 
fective in  the  particular  alleged,  but,  on  the  contrary,  that  it 
was  in  good  working  order,  and  that  his  injury  was  due  to  his 
attempting  to  operate  it  in  a  manner  different  from  that  directed 
by  the  foreman,  it  was  not  error  to  direct  the  jury  to  return  a 
verdict  for  the  defendant  on  the  ground,  among  others,  that  he 
had  failed  to  establish  any  defect  in  the  machine  of  the  char- 
acter set  out  in  his  petition. 

5.  Nor  Is   it  ^an  abuse  of  judicial  discretion  to  refuse  to  permit  a 

plaintiff  to  amend  his  petition,  at  the  conclusion  of  all  the  evi- 
dence, by  adding  the  allegation  that  the  machine  was  defebtlve 
in  a  manner  to  him  unknown. 


402  COUBT  OP  APPEALS. 

Brown  v.  Manufacturing  Co.  [YoL  26  (N.S.) 


Oalvin  &  Bauer,  for  plaintiflf  in  error. 

Robertson  &  Buchwalter  and  Benton  S.  Oppenheimer,  contra. 

Gorman,  J. 

Plaintiff  in  error  is  asking  this  court  in  this  proceeding  to  re- 
verse a  judgment  of  the  Superior  Court  of  Cincinnati,  which 
court  upon  the  conclusion  of  all  the  evidence  arrested  the  case 
from  the  jury — or  rather,  upon  motion  of  the  defendant  in- 
structed a  verdict  in  favor  of  the  defendant. 

The    plaintiff    in    error,    the    plaintiff    below,    sought    to 
recover  damages  for  personal  injuries  claimed  to  have  been 
sustained  while  in  the  employ  of  the  defendant,  whereby  he 
lost  parts   of   four  fingers   on   his   left   hand   while   working 
upon  a  machine  for  the  defendant.     In  his  amended  petition 
plaintiff  sets  out  that  on  the  21st  of  July,  1913,  he  was  em- 
ployed in  the  machine  shop  of  the  defendant,  and  assigned 
by  the  foreman  on  that  day  to  operate  a  stamping  machine  used 
by   the   defendant   in   such   shop;    that   while   operating  said 
machine  his  left  hand  was  caught  and  four  fingers  severed  there- 
from;   that  the  machine  was  defective  and  known  by  the  de- 
fendant to  be  so  for  some  time  previous  to  the  happening  of 
the  accident.    The  particular  defect  alleged  in  the  amended  peti- 
tion was  that  the  clutch  of  the  machine  failed  to  act;    that 
the  threads  of  the  cog  or  clutch  had  become  worn  from  use  so 
that  the  die  which  stamped  the  metal  upon  which  it  was  im- 
pressed, was  released  by  reason  of  said  defective  clutch  and  came 
into  contact  with  plaintiff's  left  hand  thereby  causing  his  in- 
juries. Plaintiff  further  set  out  the  nature  and  extent  of  his  in- 
juries, the  length  of  time  he  was  confined  to  the  hospital  and 
loss  of  his  wages,  and  asked  $10,000  damages.     The  plaintiff 
further  set  out  in  his  amended  petition  that  on  the  31st  of 
July,  1913,  ten  days  after  he  was  injured  and  while  he  waa 
in  the  hospital  to  be  cured  of  his  wounds  and  previous  to  the 
filing  of  his  petition  herein,  the  defendant  paid  him  the  sum 
of  $150  and  that  the  plaintiff  signed  a  receipt  therefor.    He 
further  averred  that  the  defendant  now  asserts  that  said  paper 
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so  signed  was  a  release  to  the  defendant  for  all  liabilities  for 
the  injuries  sustained  by  him  as  aforesaid,  but  plaintiff  says 
that  at  the  time  of  signing  said  paper  and  receiving  such  money 
he  was  very  weak  in  mind  and  body,  and  that  he  had  no  one 
to  counsel  or  advise  with  respecting  the  nature  and  effect  of 
such  paper  and  that  the  same  was  signed  by  him  in  ignorance 
of  its  meaning  and  effect;  that  said  paper  writing  was  not 
a  release  by  him,  or  intended  to  be  such,  of  the  liability  of  said 
company  to  him;  and  that  as  soon  as  he  realized  the  pur- 
port and  meaning  of  said  paper  writing  he  tendered  to  the  de- 
fendant the  said  sum  of  $150  so  received  by  him,  which  was 
refused.  Plaintiff  says  that  he  stands  ready  and  willing  to 
pay  over  the  said  sum  to  the  defendant  upon  demand  at  any 
time. 

The  defendant  answered  the  amended  petition,  and  for  a  sec- 
ond defense  set  up  a  certain  release  which  it  claims  plaintiff 
signed,  in  which  he  released  the  defendant  from  any  and  all 
liability  on  account  of  any  negligence  which  resulted  in  the 
injuries  of  plaintiff  by  said  machine. 

To  this  answer  plaintiff  filed  a  reply  in  which  he  denied  each 
and  every  allegation  of  deiendant's  defense  with  reference  to 
the  release.  And  further  the  plaintiff  in  his  reply  says  that  if 
he  signed  said  document  described  in  said  answer,  which  he 
denies,  he  was  not  aware  of  its  true  import  and  meaning  and 
that  by  reason  of  illness  and  weakness  of  body  and  mind  he  was 
unable  to  and  did  not  understand  the  true  nature  and  purpose 
of  said  alleged  agreement,  but  on  the  contrary  was  made  to  be- 
lieve by  defendant  and  its  agents  that  the  $150  paid  to  him 
on  said  occasion  was  justly  due  him  from  insurance  carried 
by  the  defendant  company  for  his  use  and  benefit. 

"When  the  case  was  called  for  trial  the  judge  upon  reading 
the  pleadings  stated  to  counsel  that  there  was  a  question  first 
to  be  determined  by  the  court  without  the  intervention  of  a 
jury ;  that  that  was  the  question  of  the  voidability  of  the  release 
and  that  it  would  have  to  be  first  determined  before  the  question 
of  the  liability  of  the  defendant  company  on  account  of  any 
alleged  negligence  could  be  heaf  d. 
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The  court  heard  the  evidence  upon  the  question  of  the  voida- 
bility of  the  release,  and  upon  the  conclusion  of  all  the  evidence 
held  that  the  plaintiff  had  failed  to  establish  by  clear  and  con- 
vincing evidence  the  voidability  of  the  release. 

The  trial  court  held  that  the  question  of  the  voidability  of 
the  release  was  not  one  to  be  submitted  to  a  jury,  but  was  one 
to  be  determined  entirely  by  the  court  under  the  settled  rules  of 
equity. 

It  was  held  in  the  case  of  Ferry  v.  O'Nea^  78  0.  S.,  209,  that: 

*  *  If  the  party  suing  to  recover  for  personal  injuries  admits  the 
execution  of  a  release  and  seeks  to  avoid  it  on  equitable  grounds, 
he  must  obtain  that  relief  to  maintain  his  action ;  when  he  denies 
the  execution  of  the  release,  or  that  it  is  his  act,  on  the  ground  of 
want  of  mental  capacity  at  the  time  he  signed  it,  or  that  his 
signature  to  the  release  was  procured  by  fraud,  such  as  mis- 
reading, the  surreptitious  substitution  of  one  paper  for  another, 
or  obtaining  by  some  other  trick  or  device  an  instrument  which 
he  did  not  intend  to  give,  he  may  maintain  his  action  without 
obtaining  a  decree.  In  other  words,  if  the  release  is  void  he  may 
ignore  it  in  his  petition,  and  if  it  is  plead  as  a  bar  in  the  answer 
he  may  in  his  reply  plead  the  facts  that  make  it  void ;  and  if  it 
is  not  void  but  only  voidable,  he  musl,  to  maintain  his  action, 
obtain  its  rescission  or  cancellation.'* 

It  would  appear,  therefore,  that  there  was  presented  to  the 
trial  court  below,  first,  the  question  of  the  voidability  of  the  re- 
lease ;  and  second,  under  the  pleadings  as  we  read  them,  the  ques- 
tion of  whether  or  not  the  release  was  void.  ^ 

Upon  the  question  of  the  voidability  of  the  release  it  was 
the  province  of  the  court  to  hear  the  evidence  and  determine 
whether  or  not  the  plaintiff  had  produced  evidence  suffi- 
cient to  warrant  the  court  in  setting  aside  the  release  and  hold- 
ing it  to  be  voidable.  The  evidence  to  establish  that  fact  must  be 
clear  and  convincing,  as  has  been  held  by  this  court  and  other 
courts  in  many  eases  that  might  be  cited.  We  are  not  prepared 
to  say  that  the  trial  court  erred  in  holding  that  the  plaintiff 
failed  to  establish  the  voidability  of  the  release  by  clear  and  con- 
vincing evidence. 
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Jffter  the  court  had  heard  the  evidence  upon  the  question  of 
the  voidability  of  the  release,  counsel  for  defendant  moved  the 
court  to.instruct  the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  This  motion  the  court  overruled  upon  the  ground 
that  it  appeared  from  the  reply  of  the  plaintiff  that  he  denied 
the  execution  of  the  release,  and  this,  if  true,  would  make  the  re- 
lease void  and  not  voidable.  If  the  release  was  void  and  not  void- 
able, the  facts  which  would  make  it  void  should  be  passed  upon 
by  the  jury,  and  it  was  therefore  the  duty  of  the  court  to  submit 
the  question  of  whether  or  not  the  release  was  void  to  the  jury, 
together  with  all  the  evidence  tending  to  support  the  plaintiff's 
claim  as  to  the  negligence  of  the  defendant  in  causing  the  plaint- 
iff's injuries. 

The  court  thereupon  submitted  to  the  jury  the  facts  which  the 
plaintiff  had  adduced  in  order  to  establish  his  case,  and  it  ap- 
peared from  the  evidence  during  this  trial  to  the  jury  that  the 
plaintiff  admitted  the  signing  and  execution  of  the  release.  The 
trial  court  was  of  the  opinion  that  in  view  of  the  fact  that 
plaintiff  admitted  that  he  signed  the  release  and  in  the  absence 
of  any  showing  of  lack  of  mental  capacity  or  any  fraud  in 
inducing  him  to  sign  it,  and  the  fact  that  he  had  received  the  con- 
sideration of  $150  for  the  signing  of  the  release,  there  was  noth- 
ing for  the  jury  to  pass  upon  as  to  that  question ;  and  that  the 
release,  being  valid,  was  a  bar  to  the  plaintiff's  right  to  recover. 

Furthermore,  it  appeared  in  the  evidence  that  there  was  no 
defect  in  the  machine  such  as  was  claimed  by  the  plaintiff  in  his 
amended  petition,  as  before  stated,  *'that  the  threads  of  the  cog  or 
clutch  had  become  worn  from  use  so  that  the  die  which  stamped 
the  metal  upon  which  it  was  impressed  was  released  because  of 
such  defective  clutch."  The  evidence  clearly  showed  that  there 
were  no  threads  upon  the  cog  and  there  was  no  cog  at  all  upon 
the  machine.  There  was  a  clutch,  which  consisted  of  a 
** shoulder"  of  iron  which  fit  into  a  corresponding  depression  in 
another  disk.  In  other  words,  there  were  two  disks;  upon  the 
one  there  was  a  shoulder  and  upon  the  other  disk  there  was  a  de- 
pression into  which  the  shoulder  fitted  exactly,  and  when  these 
two  disks  came  together  and  the  shoulder  was  let  into  the  depres- 
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sion  the  disks  were  thereby  brought  into  close  contact  and  held 
together  by  the  shoulder,  which  caused  the  machine  to  revolTe. 

At  the  conclusion  of  all  the  evidence  the  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  defendant,  on  the 
grounds,  first,  that  the  plaintiff  had  failed  to  establish  by  dear 
and  convincing  evidence  the  voidability  of  the  release;  and  sec- 
ondly, that  the  plaintiff's  own  testimony  showed  the  release  to 
be  valid  and  not  void;  and  thirdly,  that  plaintiff  had  failed  to 
establish  any  defect  in  the  machine  such  as  he  set  out  in  his 
amended  petition. 

While  the  court  was  in  the  act  of  deciding  the  motion  for  an 
instructed  verdict,  counsel  for  plaintiff  asked  leave  to  amend  his 
amended  petition  by  setting  out  that  the  machine  was  defective 
in  some  way  unknown  to  the  plaintiff  and  that  this  defect  was 
the  cause  of  plaintiff's  injury.  The  trial  court  refused  to  permit 
such  an  amendment  to  be  made,  and  one  of  the  errors  complained 
of  is  that  there  was  an  abuse  of  the  court's  discretion  in  refusing 
the  plaintiff  leave  to  amend  at  the  time  the  request  was  made. 

With  the  whole  record  before  us,  as  it  was  before  the  trial 
court,  we  are  not  prepared  to  say  that  the  court  abused  its  discre- 
tion in  refusing  to  permit  the  amendment  to  be  made  as  re- 
quested by  plaintiff.  If  after  the  entire  evidence  was  offered  in 
the  trial  of  the  ease  plaintiff's  counsel  was  unable  to  show  in 
what  respect  the  machine  was  defective,  we  think  the  trial  court 
was  justified  in  refusing  to  permit  him  to  set  up  as  an  amend- 
ment to  the  petition  that  there  was  a  defect  in  the  machine  no- 
known  to  the  plaintiff.  If  he  did  not  know  of  the  defect  after  the 
entire  case  had  been  heard  and  after  investigation  made  by  hiin 
before  he  began  his  case,  it  was  not  probable  that  he  would  be 
able  to  show  what  the  defect  was  if  he  had  been  given  the  oppor- 
tunity to  amend  by  setting  out  that  there  was  a  defect  unknown 
to  him. 

Upon  reading  the  entire  record  we  are  further  of  the  opinion 
that  the  record  discloses  that  the  plaintiff  brought  about  his  in- 
juries by  his  own  negligence.  It  appears  from  the  undisputed 
evidence  in  the  case  that  a  man  named  Harris,  who  was  a  fellow- 
workman  of  the  plaintiff,  was  employed  at  the  time  that  plaintiff 
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was  injured  in  the  operation  of  the  machine  on  which  plaintiff 
was  injured ;  that  he  was  stamping  out  what  is  known  as  * '  slats ' ' 
used  in  refrigerators.  He  was  putting  a  crimp,  as  it  were,  in  each 
one  of  these  galvanized  sheet-iron  slats.  Brown,  who  was  working 
at  what  is  known  as  a  shearing  machine,  desiring  to  stamp  out 
some  slats  upon  the  machine  at  which  Harris  was  at  work,  came 
along  without  beiag  ordered  so  to  do  by  the  foreman  or  super- 
intendent of  the  company,  and  said  to  Harris,  who  was  sitting  at 
the  machine  operating  it, ' '  Let  me  get  at  that  machine  and  show 
you  how  to  operate  it."  Thereupon  Harris  arose  and  Brown  be- 
gan to  feed  the  machine  by  shoving  in  slats  at  the  front  of  the 
machine  instead  of  pushing  them  in  at  the  side  as  Harris  had 
been  instructed  to  do.  Harris  called  his  attention  to  the  fact 
that  the  foreman  had  instructed  him  not  to  feed  the  machine' 
that  way,  but  to  feed  it  from  the  side ;  but  Brown  insisted,  telling 
him  that  the  way  in  which  he  was  feeding  the  machine  was  the  cor- 
rect way.  And  while  telling  Harris  that  this  was  the  correct  way, 
the  die  came  down  and  severed  his  fingers.  It  further  appears 
from  the  undisputed  evidence  that  immediately  an  engineer  and 
mechanic  of  defendant's  plant  came  to  the  machine  and  found 
no  defect  in  the  machine  whatsoever.  It  operated  all  that  day , 
before  Brown  was  hurt,  and  continued  to  operate  thereafter, 
without  any  repairs  or  alterations  being  made  therein. 

Under  the  circumstances  of  the  case  it  appears  to  the  court, 
even  if  the  release  had  been  voidable  or  void  and  so  found  by 
the  court  and  jury,  nevertheless  on  the  undisputed  facts  of  the 
case  the  plaintiff  would  not  be  entitled  to  recover,  because  the 
injuries  which  he  suffered  were  due  solely  to  his  own  negligence, 
as  there  appears  to  be  no  evidence  of  any  negligence  at  all  upon 
the  part  of  the  defendant. 

Furthermore,  it  appears  from  the  record  that  the  plaintiff  and 
his  wife  received  the  sum  of  $150  at  the  time  he  signed  the  re- 
lease. This  $150  was  in  the  shape  of  a  check  which  was  de- 
posited in  bank  by  the  plaintiff  and  his  wife,  and  the  proceedeu 
of  the  check  were  used  by  them;  and  neither  the  plaintiff  nor 
any  one  for  him  tendered  back  the  $150  up  to  the  time  the  case 
was  submitted  to  the  court  and  jury.    We  think  it  is  elementary 
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that  a  release  can  not  be  avoided  unless  the  consideration  received 
by  the  person  signing  the  release  has  been  restored  and  resti- 
tution has  been  made  or  a  tender  back  of  the  consideration. 

The  general  rule  is  well  settled  that  if  a  person  enter  into 
a  contract  and  afterwards  seek  to  avoid  the  effect  of  the  con- 
tract  upon  any  ground  that  will  entitle  him  to  rescind  it,  he  must 
first  restore  the  consideration,  or  what  he  has  received  or  ten- 
der it  back.  He  can  not  have  his  loaf  and  eat  it.  Drohan  v.  Ry. 
Co.,  162  Mass.,  435,  437 ;  Insurance  Co.  v.  Burke,  69  O.  S.,  291 

We  find  no  errors  in  the  record  of  this  case  that  would  warrant 
the  court  in  reversing  the  judgment,  and  the  same  is  therefore 
afSrmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


VALIDITY  OF  PROVISION  FOR.  ADDITIONAL  SALARY 

TO  COMMON  PLEAS  JUDGES. 

Court  of  Appeals  for  Henry  County. 

State  op  Ohio,  ex  rel  Otto  W.  Hess^  a  Tax-payeb,  v. 
George  E.  Raffebty,  as  Auditor,  bt  al. 

Decided,  December  1,  1916. 

Constitutional  Lato— Provision  for  Additional  Salary  to  he  Paid  Com^ 
mon  Pleas  Judges  Out  o/  County  Treasuries — Not  YiolaHve  of  Anp 
Constitutional  Provision — Not  Nature  of  the  Office — But  Character 
of  Services  Performed  and  the  Resultant  Benefit — Determines 
Whether  Compensation  May  te  Paid  by  Levy  of  Taxes  on  the 
County, 

Section  2252  of  the  General  Code,  providing  for  additional  salary  to 
be  paid  to  Judges  of  the  court  of  common  pleas,  is  not  in  con- 
flict with  any  provision  of  the  Constitution  of  Ohio  and  is  there- 
fore valid. 

Otto  W,  Hess,  for  relator. 

R,  W.  CahUl  and  John  W.  Winn,  contra. 
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Kinder^  J. 

The  prosecuting  attorney  having  refused,  upon  request,  to 
bring  proceedings,  this  action  was  begun  by  the  relator  under 
favor  of  Section  2922  of  the  General  Code  to  enjoin  the  defend- 
ants from  paying  to  the  judge  of  the  Court  of  Common  Pleas  of 
Henry  County  the  additional  salary  provided  for  in  Section  2252, 
General  Code,  alleging  that  such  payment  will  be  a  misapplica- 
tion and  misappropriation  of  the  funds  of  Henry  county,  because 
said  section  is  unconstitutional. 

The  claim  is  made  in  behalf  of  the  relator  that  by  the  Consti- 
tution, the  state  government  is  divided  into  three  co-ordinate 
divisions,  namely,  executive,  legislative,  and  judicial,  and  the  of- 
fice of  common  pleas  judge  falling  within  the  latter  division, 
such  judge  is  a  state  officer  and  can  be  paid  only  out  of  the  state 
treasury,  from  funds  provided  by  taxes  levied  uniformly  through- 
out the  state  and  that  the  Legislature  is  without  power  to  pro- 
vide for  additional  compensation  for  such  judge  to  be  paid  by 
the  county  from  funds  derived  by  taxes  levied  upon  property 
wholly  within  such  county. 

It  is  also  claimed  that  the  section  under  consideration  ex- 
pressly violates  Section  2  of  Article  XII  and  Section  7  of  Article 
X  of  the  Constitution  and  Section  26  of  Article  II. 

Section  7  of  Article  X  reads : 

*  *  The  commissioners  of  counties,  the  trustees  of  townships,  and 
similar  boards,  shall  have  such  power  of  local  taxation,  for  police 
purposes,  as  may  be  prescribed  by  law.'' 

So  much  of  Section  2  of  Article  XII  as  is  pertinent,  reads  as 
follows : 

**Laws  shall  be  passed,  taxing  by  uniform  rule,  all  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies,  or 
otherwise;  and  also  of  real  and  personal  property  according  to 
its  true  value  in  money. 
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Section  26  of  Article  II  reads : 

*'A11  laws  of  a  general  nature  shall  have  a  uniform  operation 
throughout  the  state."    •    •     • 
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The  legislative  power  of  the  state,  except  such  as  is  specially 
reserved  to  the  people  to  be  exercised  under  the  provisions  re- 
lating to  the  initiative  and  referendum,  is  vested  in  the  Legisla- 
ture by  the  Constitution,  subject  only  to  the  restrictions  and  in- 
hibitions contained  therein :  hence,  a  law  enacted  by  the  General 
Assembly  will  be  declared  unconstitutional  by  the  courts  only 
when  it  is  in  conflict  with  some  provision  of  the  Consti- 
tution. Walker  v.  City  of  Cindmiati,  21  0.  S.,  14 ;  State,  ex  rd, 
V.  Smith,  44  0.  S.,  348,  374;  Probasco  v.  Ring,  50  O.  S.,  378; 
State,  ex  rel,  v.  Miller,  87  0.  S.,  12,  28. 

The  cases  of  Frease  v.  Kreighbaum,  9  C.  C,  619 ;  Long  v.  Brick- 
man,  7  C.  C,  165 ;  Witt  V.  Madigan,  14  C.  C.  Dec.,  263 ;  Wassa- 
man  v.  Commissioners,  49  0.  S.,  622 ;  Hubbard  v.  Fitzsimmons, 
57  0.  S.,  436,  and  the  case  of  Cobatt  et  al  v.  Baum,  110  Tennes- 
see, 370  (75  Southwestern,  1061),  have  been  cited  and  relied 
upon  by  the  relator  as  determinative  that  the  section  under  dis- 
cussion is  in  violation  of  the  provisions  of  the  Constitution  above 
set  forth. 

The  Ohio  cases  do  decide  that  the  Legislature  is  without  power 
to  authorize  or  require  a  county  to  construct  or  maintain  a 
purely  public  agency  of  the  state  beneficial  to  the  people  of  the 
state  at  large,  and  pay  for  the  same  with  moneys  derived  from 
taxes  levied  upon  property  within  such  county. 

In  the  Tennessee  case  two  propositions  were  determined.  First, 
that  under  the  provisions  of  the  Constitution  of  that  state,  which 
required  the  salaries  of  judges  to  be  fixed  by  law,  the  Legislature 
had  no  power  to  delegate  the  fixing  of  such  salaries  to  a  county 
court;  and,  second,  that  such  act  was  in  violation  of  the  provi- 
sions of  the  Constitution  of  Tennessee  grantrug  power  to  the  Leg- 
islature to  authorize  counties  to  levy  taxes  for  county  purposes. 

The  second  proposition  was  decided  on  the  theory  that  the 
provision  of  the  Constitution  under  consideration  in  that  case 
with  respect  to  taxation  by  counties  was  a  limitation  upon  the 
power  of  the  Legislature.  That  case  also  decides  expressly  and 
by  necessary  inference,  that  counties  and  their  organization  are 
purely  local  and  do  not  form  a  part  of  the  permanent  oi^faniza- 
tion  of  the  government  of  the  state.    The  reverse  of  that  propo- 


COURT  OF  APPEALS.  411 

1917.]  Henry  County. 

sition  was  held  in  Ohio  in  the  case  of  State,  ex  rel  Ouilbert,  v. 
Yates,  66  0.  S.,  546. 

It  will  also  be  observed  that  Section  7  of  Article  X  of  our 
Constitution  is  a  grant  of  power  to  the  county  to  tax  for  local 
purposes,  limited  as  therein  provided,  and  not  a  limitation  upon 
the  legislative  power  of  the  state. 

The  difiference  with  respect  to  the  constitutional  provisions,  as 
well  as  the  conflict  of  decisions  between  the  courts  of  Ohio  and 
Tennessee,  would  seem  to  render  the  Tennessee  case  relied  upon 
of  little  value  touching  the  question  under  discussion. 

The  Ohio  cases  cited  above  are  not  conclusive  of  the  whole 
question  here  involved,  for  there  yet  remains  the  inquiry  whether 
the  Legislature  may  impose  upon  purely  state  agencies  or  officers, 
duties  which  in  their  nature  and  effect  are  local  and  of  benefit 
to  the  counties,  and  require  such  counties  to  contribute  to  the  ex- 
pense thereof  from  funds  raised  by  taxation  wholly  within  such 
counties! 

In  the  case  of  State,  ex  rel  Gmlbert,  v.  Yates,  Auditor,  supra, 
it  was  expressly  held  that  county  officers  are  not  local  officers, 
but  are  part  of  the  permanent  organization  of  the  government 
of  the  state,  and  that  the  subject  oi  compensation  to  county  offi- 
cers is  not  local  in  its  nature,  attention  being  called  to  the  fact 
that  such  officers  are  local  only  in  the  sense  that  the  Legislature 
has  provided  for  their  election  by  the  people  of  the  respective 
counties  and  that  their  duties  are  to  a  large  extent  circumscribed 
by  the  county. 

Many,  if  not  all,  county  officers  are  required  by  law  to  perform 
duties  in  carrying  forward  purely  state  purposes  and  at  the  same 
time  perform  services  which  are  confined  to  the  county  and  for 
the  benefit  of  the  county  alone,  and  yet  it  has  never  been  doubted 
but  that  the  county  might  be  required  to  levy  taxes  for  the  com- 
pensation of  such  officers. 

That  a  purely  state  agency  whose  functions  or  services  result 
in  benefit  to  a  county  may  be  maintained  or  compensated  in  part 
by  taxes  to  be  levied  within  a  county,  was  expressly  decided  in 
State,  ex  rel,  v.  Shumate,  72  0.  S.,  487,  and  by  strong  inference, 
if  not  expressly,  in  the  case  of  State,  ex  rel,  v.  Edmondson,  89  0. 
S.,  93. 
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• 

Under  the  doctrine  of  the  above  cases  it  would  seem  that  it  is 
not  the  nature  of  the  oflBce  which  is  held,  but  the  character  of 
the  services  performed  and  the  resultant  benefit,  which  are  to 
determine  whether  the  Legislature  may  provide  for  compensation 
to  be  paid  by  levy  of  taxes  within  the  county. 

It  will  be  observed  that  no  part  of  the  jurisdiction,  x)ower  or 
duties  of  the  court  of  common  pleas  or  a  judge  thereof  is  fixed 
by  the  Constitution.  The  entire  subject  is  remitted  for  determi- 
nation by  the  Legislature. 

A  large  part  of  the  services  performed  by  a  judge  of  the  court 
of  common  pleas  has  to  do  with  litigation  affecting  the  people  and 
public  agencies  of  the  county  alone,  and  an  examination  of  the 
statute  discloses  that,  in  addition  to  purely  judicial  functions 
performed  by  a  common  pleas  judge,  he  is  required,  among  other 
things,  to  act  as  probate  judge ;  that  he  appoints  the  trustees  of 
memorial  buildings;  that  he  passes  upon  claims  against  the 
county  upon  appeal  from  the  county  commissioners ;  that  he  ap- 
points trustees  of  municipal  libraries;  licenses  county  auction- 
eers and  county  ferries;  upon  the  location  of  the  county  seat, 
he  is  required  to  appoint  a  director  to  purchase  property  for  the 
county ;  fixes  the  amount  to  be  allowed  for  county  law  libraries ; 
appoints  soldiers'  relief  commissions;  is  required  to  fix  rules  and 
regulations  for  the  government  of  county  jails ;  appoints  members 
of  commissions  to  pass  upon  plans  and  specifications,  and  so 
forth,  and  cost  of  the  court  house  and  jail  or  additions  thereto, 
alterations,  repair  or  improvement  thereof;  is  required  to  ap- 
point commissions  to  act  with  the  county  commissioners  passing 
upon  the  specifications  and  costs  of  children's  homes;  is  re- 
quired to  appoint  a  jury  commission  for  the  county ;  approve  the 
appointment  of  deputy  clerks  and  deputy  sheriffs.  And  it  will 
be  observed  that  each  and  all  of  these  services  are  for  the  benefit 
of  the  county  or  the  people  residing  therein  only. 

General  Code,  Section  2252,  is  of  general  application  throngh- 
out  the  state,  and  the  rate  of  compensation  to  each  judge  is  the 
same,  based  as  it  is  upon  populatfon,  though  the  amount  of  sal- 
ary paid  to  the  several  judges  would,  of  course,  differ. 

We  are  of  opinion  that  the  cases  of  State,  ex  rel  GnUberi^  v, 
Yates,  66  0.  S.,  546,  and  Sipe,  Auditor,  v.  Mansfield,  86  O.  S-, 
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80,  dispose  of  the  claim  that  the  section  under  discussion  is  in 
conflict  with  either  Section  2  of  Article  XII  or  of  Section  26 
of  Article  II  of  the  Constitution. 

It  follows  that  the  court  can  not  say  that  General  Code,  Sec- 
tion 2252,  is  clearly,  in  conflict  with  any  provision  of  the  Con- 
stitution, and  that  the  judgment  of  the  court  of  common  pleas 
must  be  a£Srmed. 


Crow,  J.,  and  Robinson,  J.,  concur. 


UNLIMITED  AUTHORITY  IN  THE  LEGISLATURE  WITH 
REFERENCE  TO  MECHANICS*  LIENS. 

Court  of  Appeals  for  Fairfield  County. 

The  West  Side  Lumber  &  ^Ianufacturing  Company  v. 
The  Lancaster  Paper  Mill  Company  et  al. 

Decided,  1916. 

Mechanic's  Liens — Construction  of   the  Act  of  191S — Lien  Attaches, 
When — Priority — Mortgage  Postponed  to  Mechanic's  Lien,  When, 

1.  Section  33  of  Article  II  of  the  Constitution  gives  to  the  Legislature 

unlimited  power  to  legislate  with  reference  to  mechanic's  liens, 
and  the  only  duty  of  the  courts  is  to  construe  enactments  per- 
taining to  such  liens. 

2.  Under  the  act  of  April,  1913,  a  mechanic's  lien  attaches  from  the 

date  of  the  first  item  secured  thereby,  but  where  there  are  several 
liens  payable  to  different  persons  on  the  same  job  there  is  no  prior- 
ity between  them. 

3.  The  conflict  between  Section  8542,  General  Code,  and  Sub-section  2 

of  Section  12  of  the  act  of  April  1913,  must  be  resolved  by  giving 
effect  to  the  later  act,  which  gives  priority  to  mechanic's  liens 
over  a  mortgage  recorded  after  the  commencement  of  the  improve- 
ment to  which  the  mortgage  and  liens  attach. 

M.  A,  Daugherty,  for  plaintiff. 

C.  W.  &  J.  W.  McCleery,  W.  K.  Martin  and  Brooks  E.  Shelly 
for  other  mechanic's  lienholders. 

i.  G.  Silbaugh,  for  John  L.  Graham,  trustee  for  the  mortgaige 
bondholders. 
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Powell,  J. 

The  question  for  adjudication  in  this  case  arises  between  the 
several  holders  of  mechanic's  liens  and  a  bondholder's  mort- 
gage as  to  the  proper  distribution  of  the  proceeds  of  the  sale  of 
the  property  of  the  defendant,  the  Lancaster  Paper  Mill  Com- 
pany. 

The  amount  for  distribution  is  the  sum  of  $11,823.64.  The 
costs  and  preferred  labor  claims  have  been  paid. 

The  liens  in  the  order  of  the  dates  of  their  attachment  wiUi 
interest  to  August  3,  1915,  are  as  follows: 

1.  Plaintiff's  mechanic's  lien  of  date  June  15,  1914,  in  the 
sum  of  $471. 

2.  John  L.  Graham,  trustee  for  the  mortgage  bondholders, 
July  24,  1914,  $28,999. 

3.  The  mechanic's  liens  of  the  other  defendants  in  error  are 
of  a  date  subsequent  to  July  24,  1914,  and  aggregate  $2,819.55. 

The  exact  dates  and  amounts  of  all  liens  are  agreed  upon  by 
the  parties  and  appear  in  the  finding  of  facts  entered  in  the 
final  decree  of  the  court  of  common  pleas.  The  facts  are  suffi- 
ciently stated  in  this  opinion  to  show  the  controversy  in  the  case. 
The  construction  of  the  mechanic's  lien  law  as  it  existed  from 
June  15, 1914,  to  January,  1915,  is  involved. 

There  is  a  constitutional  provision  relative  to  the  mechanic's 
lien  laws  that  has  some  bearing  on  the  ease.    It  is  as  follows: 

**  Section  33.  Laws  may  be  passed  to  secure  mechanics, 
artisans,  laborers,  sub-contractors  and  material-men,  their  just 
dues  by  direct  lien  upon  the  property,  upon  which  they  have  be- 
stowed labor  or  for  which  they  have  furnished  material.  No 
other  provision  of  the  Constitution  shall  impair  or  limit  this 
power."    Constitution,  Article  II,  Section  33. 

The  bearing  that  this  provision  has  on  the  case  under  discus- 
sion lies  in  the  unlimited  power  given  to  the  Legislature  to  legis- 
late upon  the  subject  of  mechanic's  liens.  It  may  pass  any  kind 
of  bill  that  it  chooses  and  the  same  will  not  be  unconstitutional. 
There  is  no  room  for  it  to  be  unconstitutional.  Courts  have  only 
to  ascertain  what  the  enaictment  says  and  the  same  bec^md^  dear 
at  Ontie. 
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Pursuant  to  the  provisions  of  the  Constitution  a  bill  was  passed 
April  16,  1913,  providing  for  mechanic's  liens  and  the  order  of 
their  priority.    103  0.  L.,  369. 

Section  12  of  this  enactment  is  the  particular  part  of  the  same 
we  are  called  upon  to  construe.    This  section  is  as  follows: 

*' Section  12.  The  several  liens  herein  provided  for  shall  be 
liens  from  the  date  the  first  labor  was  performed,  or  the  first  ma- 
chinery, materials,  or  fuel,  was  furnished  by  the  contractor  under 
the  original  contract,  and  shall  continue  for  six  years  after  said 
afSdavit  is  filed  in  the  oflSce  of  the  county  recorder.  If  the 
action  be  brought  to  enforce  such  lien  within  that  time,  it  shall 
continue  in  force  until  final  adjudication  thereof,  and  such  liens 
shall  take  priority  as  follows: 

''First.  If  several  liens  be  obtained  by  several  persons  upon 
the  same  job,  in  the  manner  hereinbefore  prescribed,  they  shall 
have  no  priority  among  themselves,  except  that  liens  filed  by 
persons  performing  manual  labop  shall  have  priority  to  the  extent 
of  the  labor  performed  during  the  thirty  days  immediately  pre- 
ceding the  date  of  the  performance  of  the  last  labor. 

"Second.  They  shall  be  preferred  to  all  other  titles,  liens 
or  incumbrances,  which  may  attach  to  or  upon  such  construc- 
tion, excavation,  machinery,  or  improvements,  or  to,  or  upon 
the  land  upon  which  they  are  situated,  which  shall  either  be 
given  or  recorded  subsequent  to  the  commencement  of  said  con- 
struction, excavation,  or  improvement." 

It  seems  to  us  clear : 

1.  That  mechanic's  liens  attach  from  the  date  of  the  first 
items  of  the  account  secured  thereby. 

2.  That  when  there  are  several  liens  due  several  persons 
**upon  the  same  job"  they  shall  have  no  priority  among  them- 
selves; and 

3.  That  they  shall  be  preferred  to  all  other  titles,  liens  or 
incumbrances  which  may  attach  to,  or  upon,  the  land  upon  which 
the  improvement  liable  for  the  payment  of  such  liens  is  situ- 
ated, given  or  recorded  subsequent  to  the  commencement  of  said 
improvement. 

Applying  these  rules  of  law  to  the  case  under  consideration, 
what  is  tli^  r^^t  V^^h^  Y 
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1.  Plaintiff's  mechanic's  lien  is  first  in  time  and  consequently 
first  in  right  and  should  be  first  paid  out  of  the  funds  for  dis- 
tribution. 

2.  The  mortgage  to  John  L.  Graham,  trustee,  filed  July  24, 
1914,  is  second  in  the  order  of  time,  and  therefore  under  the  for- 
mer mechanic's  lien  laws,  would  be  second  in  the  order  of  prior- 
ity.   Section  8542,  General  Code. 

This  section,  however,  is  in  conflict  with  subsection  2  of  Sec- 
tion 12  of  the  act  of  April  16,  1913,  in  the  order  of  preferences. 
In  such  cases,  where  two  statutes  are  inconsistent,  or  in  conflict, 
the  provisions  of  the  statute  last  enacted  must  prevail.  This 
would  postpone  the  mortgage  to  the  third  place  in  the  order  of 
priority,  as  the  several  other  mechanic's  liens  on  the  *'same  job" 
due  to  several  persons  are  without  priority  among  themselves, 
and  must  be  preferred  to  an  incumbrance  given  or  recorded 
after  the  commencement  of  the  improvement  upon  which  such 
mortgage  and  liens  attach. 

3.  All  the  other  mechanic's  liens  are  subsequent  in  point  of 
time  to  the  mortgage,  but  having  no  priority  among  themselves, 
and  being  entitled  to  preference  over  the  mortgage,  they  rank 
second  in  the  order  of  their  priority  and  payment.  It  is  not 
necessary  to  determine  whether  the  lien  of  plaintiff  is  of  the 
same  priority  with  the  other  mechanic's  liens  taken  subsequent 
to  the  mortgage,  as  there  is  a  suiBcient  amount  for  distribution 
to  pay  all  of  the  mechanic's  liens  in  full. 

It  follows  that  the  judgment  of  the  court  of  common  pleas 
must  be  reversed. 

And  the  court  proceeding  to  render  the  judgment  that  the 
court  of  common  pleas  should  have  rendered,  orders  and  ad- 
judges that  all  of  the  mechanic's  or  material-men's  liens  shall 
be  first  paid  out  of  the  funds  applicable  to  such  payment,  and 
that  the  residue  of  such  funds  then  remaining  shall  be  paid  to  the 
defendant,  John  L.  Graham,  trustee,  to  apply  on  the  mortgage 
indebtedness. 

Shields,  J.,  and  Houck,  J.,  concur. 
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surriciENCY  or  averments  with  reference 

TO  A  COUNTER-CLAIM. 

Court  of  Appeals  for  Hamilton  County. 

The  Murdoch  Coal  Company  v.  Stearns  Coal  & 

Lumber  Company. 

Decided,  January  8,  1917. 

Pleading — Action  on  an  Account — Defendant  May  Set  up  Cross-Claim 
— Alleging  That  Both  His  Claim  and  That  of  the  Plaintiff  Are 
Based  on  the  Same  Agreement. 

1.  Demurrer  does  not  lie  to  an  answer  and  cross-petition  which  alleges 

that  the  account  upon  which  the  claim  of  the  defendant  is  based 
arises  out  of  an  express  contract  which  is  really  the  subject  of 
plaintiffs  action,  with  which  contract  the  claims  of  both  the  plaint- 
iff and  the  defendant  are  connected. 

2.  Failure  to  allege  that  the  contract  which  forms  the  basis  of  the 

action  was  for  a  definite  period  is  immaterial,  where  it  clearly 
appears  that  it  was  to  remain  in  force  until  a  certain  specified 
date  and  that  the  grievances  complained  of  occurred  prior  to  that 
date. 

Healy,  Ferris  &  McAvoy,  for  plaintiff  in  error. 
Ernst,  Cassatt  &  Cottle,  contra. 

Jones  (E.  H.),  P.  J. 

The  question  for  decision  here  is  one  of  pleading  and  can  not 
be  clearly  stated  without  a  complete  copy  of  a  lengthy  answer 
and  counter-claim  upon  which  judgment  is  asked  against  plaint- 
iff below,  defendant  in  error  here. 

A  demurrer  was  sustained  below  to  the  answer  and  cross-peti- 
tion on  the  ground  that' it  did  not  constitute  a  counter-claim. 
The  court  below  held  that  the  grievances  set  out  in  the  answer 
do  not  arise  **out  of  the  contract  or  transaction  set  out  in  the 
petition  as  the  foundation  of  plaintiff's  claim,"  and  are  not 
** connected  with  the  subject  of  the  action." 

Section  11317,  General  Code,  defines  a  counter-claim  thus: 
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^'A  connter-claim  is  a  cause  of  action  existing  in  favor  of  a 
defendant  against  a  plaintiff  or  another  defendant,  or  both,  be- 
tween whom  a  several  judgment  might  be  had  in  the  action  and 
arising  out  of  the  contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action." 

The  averments  of  the  answer  are  taken  as  true  for  the  pur- 
poses of  this  demurrer,  and  show  that  the  account  sued  upon  by 
plaintiff  was  for  coal  sold  and  delivered  under  the  same  contract 
which  gives  rise  to  the  claim  of  defendant  for  damages. 

The  exact  language  of  the  cross-petition  is : 

"Defendant  further  states  that  the^coal  set  forth  in  the  ac- 
count attached  to  plaintiff's  petition  was  delivered  to  the  defend- 
ant's customers  and  others  solicited  by  the  defendant  through 
said  agent,  under  the  terms  of  the  contract  hereinbefore  set 
forth/' 

Such  an  allegation  in  an  alleged  counter-claim  may  not  au- 
thorize a  court  in  holding  that  the  defendant  can  thereby  read 
anything  into  plaintiff's  petition  that  would  determine  the  nature 
or  ** subject  of  the  action"  to  be  other  than  as  shown  by  the 
petition  itself.  But  we  are  of  the  opinion  that  where  the  petition 
is  on  an  account,  a  defendant  who  has  a  cross-claim  or  demand 
may  plead  by  way  of  answer  that  both  his  claim  and  that  of 
plaintiff  rest  upon  and  arise  from  one  and  the  same  agree- 
ment ;  that  such  agreement  underlies  and  is  the  basis  of  all  trans- 
actions between  the  parties. 

Such,  in  substance,  is  the  answer  in  this  case,  and  in  this  view 
of  the  pleading  the  majority  of  the  court  is  inclined  to  hold  that 
that  answer  shows  defendant's  claim  to  be  connected  with  the 
subject  of  the  action  and  therefore  a  counter-claim  within  the 
meaning  of  the  code. 

We  have  little  doubt  about  the  correctness  of  the  conclusion 
we  have  reached,  but  if  there  be  doubt  it  should  be  resolved  in 
favor  of  the  view  taken,  for  it  has  long  been  the  fixed  policy  of 
our  Legislature  and  our  courts  to  avoid  multiplicity  of  actions. 

In  Needham  v.  Pratt,  40  0.  S.,  190,  the  court  say : 

"The  scope  of  the  counter-claim,  and  the  liberal  provisions  for 
joinder  of  actions,  and  indeed  the  entire  spirit  of  the  practice 
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act,  show  that  one  of  its  great  objects  was  to  enable  and  require 
parties,  as  far  as  practicable,  to  submit  all  their  controversies 
for  adjustment  in  a  single  action. ' ' 

If  the  positions  of  the  parties  here  were  reversed  and  the 
Murdoch  Company  as  plaintiff  had  filed  a  petition  for  damages, 
setting  forth  the  same  cause  of  action  in  the  same  manner  as  in 
its  cross-petition  contained ;  and  if  a  cross-petition  had  been  filed 
by  the  Steams  Company  for  coal  sold  and  delivered,  with  a  state- 
ment to  the  same  effect  as  the  one  above  quoted  from  the  an- 
swer in  this  case,  namely,  that  the  coal  set  forth  in  the  account 
was  delivered  under  the  terms  of  the  contract  upon  which  plaint- 
iff's claim  was  founded,  the  situation  would  be  practically  the 
same  as  under  the  present  pleadings.  Under  such  circumstances 
we  fail  to  see  how  any  question  could  be  seriously  raised  as  to 
the  soundness  of  the  counter-claim  or  its  compliance  with  the 
requirement  of  the  code  that  it  must  arise  *'out  of  the  contract 
or  transaction  set  forth  in  the  petition  as  the  foundation  of  the 
plaintiff's  claim  or  connected  with  the  subject  of  the  action." 
In  such  case  both  these  requisites  would  be  fully  met. 

The  confusion  and  doubt  in  the  present  case  arises  out  of  the 
fact  that  the  action  is  commenced  by  the  party  holding  the  ac- 
count. But  the  answer  alleges  that  the  account  is  based  upon 
and  arises  out  of  an  express  contract  which  is  really  **the  sub- 
ject of  the  action"  and  with  which  both  the  claim  of  plaintiff 
and  that  of  the  defendant  are  connected.  As  a  matter  of  plead- 
ing, this  is  sufficient,  and  the  demurrer  was  erroneously  sus- 
tained. 

The  point  is  made  in  oral  argument  by  counsel  for  defendant 
in  error  that  the  answer  does  not  allege  that  either  the  contract 
with  the  agent  or  that  between  the  parties  was  for  any  definite 
time  and  for  that  reason  no  cause  of  action  is  stated  in  the  cross- 
petition.  It  is  true  that  the  answer  contains  no  statement  as  to 
how  long  these  contracts  were  to  run.  It  does  clearly  show,  how- 
ever, that  they  were  to  remain  in  force  until  on  and  after  April 
1st,  1915.  As  all  of  the  grievances  complained  of  in  the  counter- 
claim of  defendant  occurred  before  this  date,  and  as  the  contract 
according  to  the  same  pleading  had  been  broken  and  repudiated, 
the  agent  seduced  and  the  benefits  of  his  labors  secured  by  plaint- 
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iff  before  said  date,  tte  exact  duration  of  the  contract  is  unim- 
portant and  statement  thereof  unnecessary. 

The  judgment  will  be  reversed  and  cause  remanded  for  further 
proceedings. 

Jones  (Oliver  B.),  J.,  concurs;  Gorman,  J.,  dissents. 

GoBMAN,  J.,  dissenting. 

I  find  myself  unable  to  agree  with  my  associates  in  the  conclu- 
sion reached  that  the  cross-petition  sets  up  a  good  counter-claim 
in  favor  of  the  defendant  against  the  plaintiff. 

The  averments  of  the  cross-petition  purporting  to  set  up  a 
counter-claim  disclose  that  the  nature  of  the  cause  of  action,  if 
any  the  defendant  has  against  the  plaintiff,  is  one  in  tort  arising 
out  of  the  wrongful  conduct  of  the  plaintiff  in  enticing  away  the 
agent  of  the  defendant.  The  cross-petition  fails  to  aver  that  the 
agent  was  under  contract  with  the  defendant  for  any  definite 
period  of  time.  In  order  to  create  a  liability  against  the  plain^ 
iff  for  enticing  away  the  defendant's  servant  it  would  be  neces- 
sary to  allege  that  the  servant  was  under  contract  to  remain 
with  the  defendant  and  that  the  plaintiff  by  enticing  him  away 
induced  him  to  violate  his  contract  with  the  defendant.  The 
averments  of  the  cross-petition,  therefore,  fail  to  disclose  any 
ground  for  a  recovery  by  the  defendant  against  the  plaintiff. 

Furthermore,  it  is  claimed  that  the  enticing  away  of  the  serv- 
ant is  in  some  way  connected  with  the  contract  between  the 
parties  to  this  action  whereby  defendant  was  to  act  as  a  selling 
agent  of  the  plaintiff  for  the  plaintiff's  coal  and  was  to  secure 
orders  for  plaintiff's  coal  through  its  agents  and  employees,  of 
whom  the  agent  enticed  away  was  one.  But  there  is  no  aver- 
ment in  the  cross-petition  or  alleged  counter-claim  which  diseltwes 
that  the  contract  between  the  parties  to  this  action  was  in  exist- 
ence or  in  force  at  the  time  that  the  defendant's  agent  was  en- 
ticed away  by  the  plaintiff.  Manifestly,  if  the  agreement  between 
the  parties  to  this  action  was  not  in  force  at  the  time  the  agent 
was  enticed  away  from  the  defendant,  and  if  the  defendant  had 
no  contract  between  it  and  its  agent  for  a  definite  time  when 
the  agent  was  enticed  away,  no  cause  of  action  was  stated  in 
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favor  of  the  defendant  against  the  plaintiff.  And  if  no  cause 
of  action  was  stated  in  the  cross-petition  against  the  defendant, 
the  defendant  has  not  set  up  a  counter-claim;  because  it  is  one 
of  the  essential  elements  of  a  counter-claim  that  there  must  exist 
a  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff. 
If  the  averments  of  the  cross-petition  fail  to  disclose  a  cause  of 
action,  then  it  fails  to  show  a  counter-claim. 

I  am  further  of  the  opinion  that  if  the  cross-petition  set  out 
facts  sufficient  to  show  a  cause  of  action  against  the  plaintiff  for 
enticing  away  the  defendant's  servant,  nevertheless  that  cause 
of  action  is  in  no  way  connected  with  the  subject  of  the  action 
set  out  in  the  plaintiff's  petition.  That  cause  of  action  was  to  re- 
cover for  coal  on  an  account  which  was  based  upon  a  contract 
between  the  parties.  Nor  does  the  alleged  cause  of  action  pur- 
ported to  be  set  out  in  the  cross-petition  arise  out  of  this  con- 
tract between  the  parties  for  the  sale  of  the  coal,  nor  is  it 
connected  with  the  transaction  of  the  sale  of  the  coal.  The  claim 
which  the  defendant  undertakes  to  set  up  against  the  plaintiff  is 
one  purely  in  tort  and  not  in  contract,  as  was  well  said  in  WU- 
Hams  V.  Lederer,  18  C.C.(N.S.),  515  (1st  paragraph  of  the  syl- 
labus) : 

''In  an  action  on  an  account  for  goods  sold  and  delivered,  the 
defendant  can  not  set  up  as  a  counter-claim  a  cause  of  action 
in  tort  growing  out  of  the  sending  of  a  letter  by  plaintiff's  attor- 
ney to  defendant's  employer^  whereby  the  defendant  lost  his 
job.'' 

To  my  mind  this  decision  and  the  authorities  wnich  support 
it  cited  by  the  court,  show  conclusively  that  the  defendant  had 
neither  a  cause  of  action  against  the  plaintiff  which  could  be  set 
up  as  a  counter-claim,  nor  is  there  a  cause  of  action  stated  in 
the  alleged  counter-claim.  For  these  reasons  I  hold  that  the  judg- 
ment of  the  court  below  sustaining  the  demurrer  should  be  af- 
firmed. 
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DOUBLE  RECOVERY  POSSIBLE  FOR  INJURIES  SUrrRRED 

FROM  MOB  ViOLENGE. 

Court  of  Appeals  for  Jefferson  County. 

Edith  M.  Gbiffith,  Administratrix  op  the  Es- 
tate OF  George  A.  Griffith^  Deceased,  y. 
Phillips  Sheet  &  Tin  Plate  Company. 

Decided*  December  Term,  1916. 

Damages  Recovered  From  County — For  Injuries  Suffered  by  Reason  of 
Mob  Violence — Not  a  Bar  to  Recovery  From  the  Tort  Feasor— 
Whose  Negligence  Was  the  FroxifiuUe  Cause  of  the  Injury. 

An  action  to  recover  damages  for  negligently  causing  tlie  death  of  a 
person,  against  the  party  guilty  of  the  negligent  acts,  is  not  ex- 
tinguished by  a  former  recovery  and  payment  of  a  judgment, 
against  the  county,  under  the  provisions  of  Sections  6278  to  6283, 
inclusive  of  the  General  Code,  for  the  death  of  the  same  person 
from  injuries  received  from  lynching  by  a  mob,  unless  the  county 
is  with  the  party  charged  jointly  guilty  of  the  same  negligent  acta 

« 

W.  R.  Alban,  for  plaintiff. 
P.  P.  Lewis,  contra. 

Pollock,  J. 

The  plaintiff  in  error  brought  an  action  in  the  court  of  com- 
mon pleas  of  this  county  against  the  defendant  in  error,  alleging 
that  during  a  strike  at  the  defendant  company's  tin  mill  in  this 
city  a  riot  occurred  on  the  streets  and  in  that  riot  her  intestate, 
George  A.  Griffith,  was  shot  and  killed  by  an  employee  of  the 
defendant  company ;  and  that  his  death  was  caused  by  the  neg- 
ligence of  the  defendant  company  in  arming  this  employee  with 
the  gun  that  caused  the  death  of  her  intestate. 

In  that  action  the  Phillips  Sheet  &  Tin  Plate  Company,  defend- 
ant, answered  and  in  its  second  defense  alleged  that  the  plaintiff, 
prior  to  the  bringing  of  this  suit,  maintained  an  action  against 
Jefferson  county,  Ohio,  under  provisions  of  Section  6278  to  6283 
inclusive,  to  recover  damages  for  the  death  of  her  intestate  from 
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injuries  received  from  lynching  by  the  mob,  and  in  that  case  she 
recovered  a  judgment  which  was  afterwards  paid  by  the  county. 

A  demurrer  was  filed  by  the  plaintiff  to  this  defense  in  the 
answer  a^id  overruled  by  the  court  below.  The  plaintiff  not 
desiring  to  plead  further  the  action  was  dismissed,  and  this  pro- 
ceeding in  error  is  now  prosecuted  to  reverse  that  judgment,  for 
error  of  the  court  in  overruling  the  demurrer. 

The  claim  is  made  by  this  defense,  that,  as  plaintiff  had  re- 
ceived from  the  county  satisfaction  for  the  damages  that  had 
been  sustained  by  the  death  of  her  intestate,  she  could  not  now 
maintain  an  action  to  recover  damages  from  this  defendant  for 
its  negligence  which  caused  his  death. 

The  principle  is  well  established  that  satisfaction  received  by 
the  person  wronged  from  one  of  several  joint  tort  feasors,  for 
damages  caused  by  their  joint  wrongful  act,  is  a  bar  to  any  re- 
covery from  the  remaining  wrongdoers.  Ellis  v.  Bitzer,  2  Ohio, 
89;  Turner  v.  Hitchcock,  20  Iowa,  310,  and  the  authorities  cited 
in  the  opinion. 

This  rule  is  based  upon  the  principle  that  as  each  wrongdoer 
is  personally  engaged  in  the  wrongful  act  he  sanctions  all  that 
has  been  done,  and  is  considered  in  law  as  having  committed  the 
entire  tortuous  act,  and  hence,  there  is  but  one  injury  and  the 
party  can  have  but  one  satisfaction  for  the  single  act. 

The  county  and  the  sheet  and  tin  plate  company  are  not 
joint  tort  feasors.  The  county  was  not  jointly  negligent  with 
the  defendant  in  the  commission  of  the  negligent  acts  alleged 
to  have  been  committed  by  it.  For  that  reason  the  principle  ap-. 
plied  in  the  case  of  joint  actors  in  the  commission  of  a  negligent 
act  does  not  necessarily  prevail  in  this  case.  The  county's  lia- 
bility is  created  only  by  statute.  No  such  liability  arose  at  com- 
mon law.  The  legal  representative  of  a  person  dying  from 
injuries  received  from  a  mob,  as  that  term  is  defined  in  the  sec- 
tions of  the  General  Code  referred  to,  can  recover  regardless  of 
whether  the  county  or  any  of  its  oflScers  or  agents  were  negligent 
or  not. 

Section  6282  of  the  General  Code,  so  far  as  it  refers  to  the 
right  to  recover  reads  as  follows : 
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Section  6282.  The  legal  representative  of  a  person  dying 
from  injuries  received  from  lynching  by  a  mob,  may  recover  of 
the  county  in  which  such  injury  occurred,  a  sum  not  to  exceed 
five  thousand  dollars  damages  for  such  unlawful  killing." 

The  mere  fact  that  death  occurred  from  lynching  by  a  mob 
allows  the  representative  to  recover  damages.  While  the  liabil- 
ity of  the  defendant  company  for  damages  resulting  from  the 
death  is  statutory,  yet  the  statute  only  extended  to  the  represent- 
ative of  the  deceased  the  same  right  to  recover  which  the  person 
injured  would  have  had  at  common  law  if  he  had  survived  the 
injuries. 

The  right  to  recover  against  the  defendant  company  only  ex- 
ists if  its  negligent  act  proximately  caused  the  injury.  It  is 
true  that  the  amount  of  the  recovery  against  both  the  county  and 
the  defendant  is  based  upon  the  amount  of  damages  or  loss  that 
those  entitled  to  recover  have  sustained  from  the  death  of  the 
party,  but  the  county  is  an  entire  stranger  to  the  act  which 
caused  the  liability  of  the  defendant.  It  is  not  because  there 
has  been  full  satisfaction  of  the  ultimate  loss  sustained  that  a 
recovery  from  one  joint  wrongdoer  prevents  a  recovery  from  the 
others,  but  it  is  because  there  has  been  a  satisfaction  for  one 
wrongful  act,  that  the  remaining  wrongdoers  are  released.  Be- 
cause the  plaintiff  has  recovered  from  the  county  for  the  death 
of  her  intestate,  which  was  caused  by  the  wrongful  acts  of  a 
mob,  does  not  in  any  way  compensate  for  the  loss  which  she 
sustained  by  reason  of  the  negligent  act  of  the  defendant  com- 
pany, if  it  were  negligent. 

Because  some  one,  wholly  disconnected  with  the  wrongful  act 
charged  against  the  defendant,  may  have  compensated  the  penan 
wronged  for  the  loss  sustained  by  the  death  of  plaintiff's  intes- 
tate, does  not  relieve  the  defendant  from  responding  in  damages 
as  compensation  for  the  wrongful  act  which  it  committed.  This 
principle  is  sustained  in  the  case  of  Missouri,  K.  &!  T.  Railwai^ 
Co.  V.  McWheier,  59  Kans.,  345  (53  Pac,  135),  as  follows: 

''1.  The  rule  that  a  settlement  by  and  discharge  of  one  of 
two  or  more  joint  wrongdoers,  operates  as  a  discharge  of  both 
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has  no  application  unless  both  are  guilty  of  the  wrongful  act. 
A  settlement  with  and  discharge  of  one  not  in  fact  guilty  will 
not  aflfect  the  liability  of  the  wrongdoer/'  Iddings  v.  Citizens 
State  Bank,  92  N.  W.,  578 ;  Thomas  v.  Central  R.  Co.,  45  AtL, 
344 ;  Fox  V.  Michigan  Central  R.  R.  Co.,  68  L.  R.  A.,  336 ;  Chap- 
man  v.  Pittsburg  Railway  Co.,  140  Fed.,  784  j  Pittsburg  Railway 
Co.  V.  Chapman,  145  Fed.,  486 ;  Atlantic  Dock  Co.  v.  The  Mayor 
et  al,  53  N.  Y.,  64. 

In  the  i^llabus  of  the  last  case  the  court  said : 

**The  cause  of  action  ex  delicto  is  not  extinguished  by  recovery 
and  satisfaction  of  a  judgment  against  a  stranger  in  no  wise 
joined  in  liability  with  the  defendant  for  the  full  amount  of 
damages  .claimed,  nor  is  the  plaintiff  estopped  thereby.  The 
adjudication  only  acts  as  estoppel  between  the  parties  thereto  or 
those  in  privity  with  them." 

A  recovery  of  a  judgment  against  the  county,  by  virtue  of 
Sections  6278  to  6283  inclusive  of  the  General  Code,  in  favor  of 
a  legal  representative,  for  damages  for  the  unlawful  killing 
of  a  person  by  a  mob  and  the  payment  of  the  judgment  by  the 
county,  will  not  bar  a  recovery  of  damages  by  the  same  party 
against  a  second  party  who  is  guilty  of  negligence  which  proxi- 
mately caused  the  death  of  the  same  person,  where  it  is  not 
shown  that  the  county  was  guilty  of  the  negligent  act  charged 
against  the  second  party. 

Judgment  reversed.    Exceptions  noted. 

Spencb,  J.,  and  Mbtcalpe,  J.,  concur. 
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DESIGNATION  OF  A  BENEFICIARY. 

Court  of  Appeals  for  MuBkingum  County. 

Mary  A.  Shebby  v.  The  Locomotive  Engineers'  Mutual 
Life  &  Accident  Association  et  al. 

Decided,  November  Term,  1916. 

Mutual  Benefit  Societies — Disposition  of  Proceeds  of  a  Policy  Made 
Payable  to  Wife  of  the  Insured — Contest  Bettoeen  Second  Wife 
and  Children  of  the  S^irst  Wife. 

Where  insurance  is  taken  in  a  benevolent  organization,  payable  to 
the  wife  of  the  insured  or  his  lawful  heirs,  and  subsequent  to 
the  death  of  the  said  wife  and  the  remarriage  of  the  insured  the 
said  policy  was  taken  up  and  two  new  policies  issued  in  its  stead 
without  any  change  with  reference  to  the  beneficiary,  the  proceeds 
of  said  policies  become,  at  the  death  of  the  insured,  the  property 
of  the  s(scond  wife,  and  no  part  thereof  is  payable  to  the  children 

of  the  first  wife. 

E.  F.  O'Neal,  for  plaintiff  in  error. 
H.  C.  Pugh,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the 
Common  Pleas  Court  of  Muskingum  County,  Ohio.  The  parties 
hereto  occupy  the  same  position  to  each  other  as  in  the  court  be- 
low. The  plaintiff,  Mary  A.  Sherry,  brought  suit  in  the  court 
below  to  recover  on  two  insurance  policies  on  the  life  of  her 
husband,  Patrick  Sherry.  The  admitted  facts  in  this  case  are 
as  follows: 

That  on  or  about  the  first  day  of  March,  1869,  Patrick  Sheny 
became  a  member  of  the  defendant  association ;  that  at  said  time 
and  by  right  of  said  membership  there  was  issued  to  him  a  policy 
of  life  insurance  in  said  defendant  association  in  the  sum  of 
$3,000;  that  afterwards,  on  the  20th  day  of  July,  1894,  the  said 
association  took  up  the  said  certificate  of  membership  and  the 
said  policy  of  life  insurance  theretofore  issued  to  the  said  Fa^ 
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rick  Sheny,  and  in  its  stead  issued  to  the  said  Patrick  Sherry 
two  certificates  of  membership,  or  policies  of  insurance  in  their 
said  association,  each  for  the  sum  of  $1,500.  It  is  further  agreed 
that  Patrick  Sherry  died  on  or  about  the  24th  day  of  October, 
1914,  and  that  at  the  time  of  his  death  all  of  the  assessments  due 
from  him  to  said  association  by  reason  of  said  certificates  of  in- 
surance and  policies  had  been  fully  paid,  and,  further,  that  at 
the  time  of  the  death  of  the  said  Patrick  Sherry  he  was  in  good 
standing  in  said  association,  and  said  policies  of  insurance  were 
in  full  force.  It  is  further  agreed  that  at  the  time  Patrick 
Sherry  took  out  his  policy  in  said  association  (in  1869)  Miary 
McNally  Sherry  was  the  wife  of  the  said  Patrick  Sherry,  and 
continued  to  be  his  wife  until  the  date  of  her  death  on  February 
21st,  1886.  Thereafter,  and  before  the  20th  day  of  July,  1893, 
being  the  date  that  said  original  policy  of  insurance  was  taken 
up  and  the  two  new  policies  issued  in  place  thereof,  as  above 
stated,  Patrick  Sherry  married  the  plaintiflP,  Mary  A.  Sherry, 
who  continued  to  be  his  wife  until  the  date  of  his  death.  It 
is  further  agreed  that  six  children  were  born  from  the  marriage 
between  Patrick  Sherry  and  his  first  wife,  Mary  McNally  Sherry, 
and  that  no  children  were  born  from  the  second  marriage. 

The  defendant  association  filed  an  answer  in  the  nature  of  an 
interpleader,  in  which  it  avers  that  it  is  ready  to  pay  said  sum 
to  the  lawful  distributee  or  distributees  under  said  policies,  and 
will  do  so  upon  the  order  of  the  court.  With  reference  to  the 
beneficiaries  thereunder  each  policy  contains  the  following  provi- 
sion: 

"All  payments  or  benefits  that  may  accrue  or  become  due  to 
the  heirs  of  the  person  insured,  by  virtue  of  this  policy,  will  be 
payable  to  Mrs.  Patrick  Sherry,  wife,  or  his  lawful  heirs.'' 

It  will  at  once  be  observed  that  this  clause  is  the  governing 
factor  to  determine  to  whom  the  insurance  money  in  question  is 
to  be  paid,  and  this  is  to  be  determined  from  the  plain  meaning 
of  the  language  used  in  said  clause.  It  is  urged  by  counsel  for 
plaintiff  in  error  that  by  reason  of  the  death  of  Mary  McNally 
Sherry,  the  first  wife  of  Patrick  Sherry,  and  the  subsequent 
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marriage  of  Patrick  Sherry  and  MJary  A.  Sherry,  the  plaintiff 
herein,  and  the  issuing  of  the  policies  in  question  to  Patrick 
Sherry  subsequent  to  the  marriage  between  Patrick  and  the 
plaintiff,  and  the  fact  that  the  plaintiff  was  his  wife  at  the 
time  of  his  death,  she  is  entitled  to  all  of  the  benefits  arising 
under  said  policy  of  insurance,  and  that  she  is  the  sole  and  only 
beneficiary,  and  is  the  Mrs.  Patrick  Sherry,  wife  of  the  said 
Patrick  Sherry,  deceased,  and  is  entitled  as  such  to  said  insur- 
ance money  in  question. 

It  is  contended  by  counsel  for  the  six.  children  that  the  said 
Mary  A.  Sherry  is  entitled  only  to  her  legal  share  therein  as 
the  surviving  widow  of  the  said  Patrick  Sherry,  deceased,  and 
that  they  are  entitled  to  the  residue  thereof. 

In  determining  the  rights  of  these  parties  we  must  rely 
wholly  and  entirely  upon  the  language  used  in  the  clause  of 
the  policies  hereinbefore  referred  to.  At  the  time  of  the  death 
of  Patrick  Sherry  he  had  but  one  wife  living,  to-wit,  the  plaint- 
iff in  this  case.  At  the  time  of  the  execution  and  delivery  of 
the  policies  in  question  he  had  but  one  wife  living,  the  plaintiff 
herein.  If  he  had  intended  to  make  any  other  person  than  his 
then  wife,  Mary  A.  Sherry,  the  sole  beneficiary  of  said  insur- 
ance policies,  he  certainly  would  have  done  so.  It  seems  to  us 
that  in  the  light  of  all  these  facts,  and  being  governed  in  the 
distribution  of  the  fund  in  question  by  the  surroundings  of  the 
parties,  which  taken  in  connection  with  the  plain  meaning  of 
the  beneficiary  clause  in  the  policies,  it  seems  to  us  there  can  be 
but  one  conclusion  reached,  and  that  is  that  Mary  A.  Sheny 
is  entitled  to  all  of  the  fund,  and  is  the  sole  beneficiary  of  the 
two  policies  in  question. 

It  is  contended  by  counsel  for  defendants  that  at  the  time  the 
policy  was  taken  out,  in  1869,  being  the  original  policy,  Patrick 
Sherry  by  his  choice  made  provision  for  and  designated  the  bene- 
ficiary thereunder,  and  must  naturally,  if  not  necessarily,  have 
had  in  mind  the  person  who  was  then  his  wife.  If  this  line  of 
reasoning  be  the  correct  one,  then  why  is  it  not  proper  to 
claim  that  when  the  two  policies  in  question  were  issued,  and  the 
plaintiff  in  this  case  was  the  wife  of  Patrick  Sherry,  it  was  his 
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choice  and  his  intention,  and  of  necessity  he  had  in  mind  the 
person  who  was  then  his  wife?  It  seems  to  ns  if  we  apply  to 
the  two  policies  in  question  this  same  reasoning  that  is  applied 
by  counsel  for  defendants  to  the  original  policy  we  can  arrive 
at  but  one  conclusion,  and  that  is  that  the  plaintiff  is  entitled 
to  the  proceeds  of  the  policies  in  question. 

Judgment  reversed,  and  judgment  for  plaintiff  in  error,  the 
costs  to  be  paid  out  of  the  fund  and  the  residue  to  be  paid 
to  the  plaintiff  in  error.  Cause  remanded  to  the  common  pleas 
court  for  execution. 


Shields,  J.,  and  Powell,  J.,  concur. 


PROSECUTION  or  A  CORPORATION. 

Court  of  Appeals  for  Hamilton  County. 

The  Reinhart  &  Newton  Company  v.  State  of  Ohio.* 

Decided,  April  5,  1915. 

Work  and  Labor — Prosecution  of  a  Corporation — For  Employing 
Females  Over  Eighteen  Years  o/  Age  More  Than  Ten  Hours  a  Bay 
in  a  Candy  Factory — Jurisdiction  of  Magistrate  Obtained  Through 
Submission  of  President  to  Arrest — Section  1008. 

1.  The  provision  of  Section  13496  for  the  arrest  of  an  accused  per- 

son is  not  applicable  to  a  corporation,  hut  where  in  a  prosecu- 
tion of  a  corporation  the  president  is  arrested  and  taken  he- 
fore  a  justice  of  the  peace,  failure  to  take  advantage  of  the 
irregularity  by  objecting  to  the  jurisdiction  of  the  court  amounts 
to  submission  to  Its  jurisdiction  and  a  general  appearance  and 
prevents  further  question  as  to  jurisdiction  over  the  defendant 
corporation  on  the  ground  of  improper  service. 

2.  The  exception  found  in  the  statute  prohibiting  the  employment  of 

females  over  eighteen  years  of  age  more  than  ten  hours  in  one 
day,  made  applicable  to  "canneries  or  establishments  engaged  in 
preparing  for  use  perishable  goods,"  does  not  apply  to  candy 
factories. 

♦Affirming  Reinhart  d  Newton  Co.  v.  State,  15  N.P.(N.S.),92. 
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Charles  B.  WiWy,  D.  J.  Workum  and  Thomas  E.  Lannen,  for 
plaintiff  in  error. 

Charles  F,  Hornberger  and  John  A.  Deasy,  contra. 

Jones  (Oliver  B.),  J. 

The  proceedings  below  originated  from  a  prosecution  of 
plaintiff  in  error,  a  corporation,  for  the  violation  of  Section 
1008,  General  Code,  in  the  employment  of  females  over  eighteen 
years  of  age  more  than  ten  hours  in  one  day. 

It  is  claimed  that  the  conviction  was  erroneous  for  the  rea- 
son that  the  justice  of  the  peace  had  no  jurisdiction  of  de- 
fendant  because  no  provision  has  been  made  by  statute,  when 
an  affidavit  charging  such  an  offense  is  filed,  for  the  service 

of  a  warrant  upon  a  corporation.  Section  13496,  General 
Code,  provides  for  the  issue  of  a  warrant  and  the  arrest  of 

the  accused.  It  fittingly  applies  to  individuals  who  can  be 
arrested,  but  it  is  inapplicable  to  a  corporation.  No  other 
section  is  pointed  out  to  provide  procedure  in  bringing  a 
corporation  defendant  before  the  justice's  court  where  an  affi- 
davit or  information  is  filed.  It  is  suggested  that  by  analogy 
some  such  procedure  might  be  had  as  is  provided  upon  the 
return  of  an  indictment  by  Section  13607,  General  Code.    In 

this  case  a  warrant  was  issued  as  though  for  an  individual  and 
the  president  of  the  corporation  was  placed  under  arrest  and 

the  warrant  "returned  with  the  following  endorsement: 

**I  have  the  body  of  the  within  named  J.  D.  Beinhart  now 
in  court.  Edward  Wise,  Constable.** 

This  was  undoubtedly  an  irregularity  which  might  have  been 
taken  advantage  of,  had  the  defendant  not  proceeded  in  such 
a  manner  as  to  fully  submit  itself  to  the  jurisdiction  of  the 
court.  This  it  did  by  filing  a  motion  to  quash  the  informa- 
tion or  affidavit,  in  which  it  objected  not  only  to  the  juris- 
diction of  the  court  over  the  person  of  defendant  but  also 
to  the  sufficiency  of  the  affidavit  on  the  merits  of  the  case. 
This  motion  effected  a  general  appearance  by  the  defendant 
and  prevents  further  question  as  to  the  jurisdiction  of  the 
magistrate's  court  over  the  defendant  corporation  on  the 
ground  of  improper  service.    A  demurrer  to  the  information 
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and  affidavit  is  also  found  among  the  papers  as  having  been 

filed  before  the  justice   and  an   entry  overruling  same,   but 

is  not  shown  in  the  transcript.    It,  also,  must  be  held  to  have 

effected  a  general  appearance,  if  it  can  be  now  considered. 

No  question  is  raised  as  to  the  authority  of  the  president  or 
the  attorney  to  represent  the  defendant  corporation,  although 
its  counsel  argues  here  that  some  action  authorizing  them  to 

act  on  its  behalf  should  have  been  shown  to  have  been  taken 
by  its  board  of  directors.  In  the  absence  of  any  direct  at- 
tack on  their  authority,  we  may  assume  that  they  had  as  full 
authority  to  act  before  the  magistrate  as  they  have  in  these 
error  proceedings  before  this  court. 

Plaintiff  in  error  also  urges  as  a  reason  for  reversal,  that 
the  evidence  brings  it  within  the  exception  found  in  the  stat- 
ute (Section  1008,  G.  C),  in  the  following  words:  *' provided, 
however,   that  no  restriction  as  to  the  hours  of  labor  shall 

Apply  to  canneries  or  establishments  engaged  in  preparing  for 
use  perishable  goods." 

It  is  conceded  that  the  candy  factory  of  the  plaintiff  in  er- 
ror is  not  a  cannery,  but  it  is  claimed  to  be  an  establishment 
engaged  in  preparing  for  use  perishable  goods.     In  the  broad 

sense  of  the  word  probably  all  things  earthly  are  **  perish- 
able." Bouvier  defines  perishable  goods  as  **  goods  which  are 
lessened  in  value   and  become   worse   by  being  kept."    The 

word  "perishable"  is  defined  in  the  Standard  dictionary,  as, 
** Liable  to  perish;  subject  to  destruction  or  decay;  mortal; 
especially  liable  to  decay  speedily;  as  perishable  goods;  fruit 
is  perishable."  And  both  the  Standard  and  Century  diction- 
aries mention  as  ** perishable  property"  such  ** property  as 
fish,  fruit,  etc.,  from  its  nature  subject  to  speedy  decay  or 
deterioration." 

In  Webster  v.  Peck,  31  Conn.,  495,  the  word  *' perishable" 
is  defined  as  meaning  ''subject  to  natural  and  speedy  decay." 

In  Jolley  v.  Hardeman,  111  Ga.,  749,  in  its  opinion  at  page 
751,  the  court  said: 

*' Articles  of  a  perishable  nature  are  those  which,  because 
of  their  inherent  qualities,  rapidly  decompose  or  decay,  and 
in  so  doing  undergo  material  changes  of  form  and  quality 
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which  render  them  unsuitable  for  use  and  of  little  or  no  value. 
Such  things  as  fruit,  fresh  fish  and  the  like  may  properly  be 
termed  articles  of  a  'perishable  nature'  within  the  meaning 
of  the  above  cited  section." 

It  is  urged  that  defendant's  candy  factory  should  be  brought 
within  the  exception,  because  candy  can  be  sold  only  when 
the  demand  exists;  that  it  should  be  made  fresh  to  meet  that 
demand;  that  it  is  better  made  in  cold  weather  than  in  warm 
weather;  that  the  great  demand  is  from  Thanksgivmg  through 
the  holidays;  also,  that  the  principal  ingredients  entering  into 
its  manufacture,  consisting  of  sugar,  e^yrups,  condensed  milk, 
nuts  and  other  goods,  should  be  put  in  the  class  of  perishable 
goods;  therefore,  the  same  exception  should  be  extended  to 
a  candy  factory  as  is  given  to  a  cannery  where  fresh  fruit, 
fresh  fish  and  other  products  are  preserved  by  canning. 

In  the  opinion  of  the  court  the  evidence  does  not  warrant 
it  to  hold  that  the  statute  was  intended  to  extend  its  exemp- 
tion to  a  candy  factory  such  as  that  operated  by  the  plaintiff 
in  error. 

The  purpose  of  the  statute  must  be  considered.  It  is  humani- 
tarian in  its  nature  and  is  intended  to  protect  the  health  of 
work  at  an  occupation  which,  if  allowed  continuously  for  too 
long  a  time,  would  be  highly  deleterious.  It  is  designed  to 
protect  a  class  of  operatives  who  are  to  a  certain  extent  at 
the  mercy  of  their  employers  and  who  may  not  be  in  a  position 
to  assert  themselves  in  insisting  upon  hours  for  labor  that 
would  be  compatible  with  good  health  and  full  efficiency.  Such 
exercise  of  legislative  power  is  highly  commendable  and  the 
law  should  be  reasonably  construed  to  effect  rather  than  defeat 
its  purpose.  The  arguments  made  as  to  the  peculiar  character 
of  the  business  of  this  factory  should  be  addressed  to  the  Legis- 
lature rather  than  to  the  court. 

The  judgment  is  affirmed. 

Jones  (E.  H.),  J.,  and  Qobman,  J.,  concur. 
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PRKrER£NC£  IN  THE  MATTER  OF  RENTAL  ACCRUING 

PRIOR  TO  RECEIVERSHIP. 

Court  of  Appeals  for  Hamilton  County. 

Charles  Andrews  et  al  v.  Edward  Beigel,  Receiver  op 
J.  Walker  Brewing  Company  et  al. 

Decided,  November  22,  1915. 

Receivers — Disastrous  Result  of  a  Continuance  of  the  Business — 
Rental  Ordered  Paid  Before  the  Outcome  Was  Forseen — Treated  as 
a  Preferred  Claim. 

The  fact  that  the  conduct  of  a  business  by  a  receiver  resulted  so  un- 
fortunately that  the  proceeds  finally  derived  from  a  sale  of  the 
business  and  property  were  not  sufficient  to  meet  the*obligations 
incurred  in  the  operation  of  the  business  by  the  receiver,  can 
not  be  regarded  as  ground  for  the  setting  aside  of  a  positive  order 
by  the  court  for  payment  of  a  part  of  the  rental  which  had 
accrued  prior  to  the  receivership,  where  it  appears  that  at  the 
time  of  the  making  of  the  order  and  afterward  there  were  funds 
in  the  hands  of  the  receiver  which  could  have  been  used  in  making 
this  payment;  and  the  receiver's  certificate,  issued  in  lieu  of  such 
payment,  must  be  treated  as  a  preferred  claim. 

DeCamp  &  Sutphin  and  Gregor  B,  Moormann,  for  plaintiflf 
in  error. 
Kramer  &  Bettman,  for  Burger. 
Renner  dt  Eenner  and  Otto  Pffeger,  for  Beigel,  receiver. 

Jones  (Oliver  B.),  J. 

The  question  in  this  case  grows  out  of  a  receivership  of  the 
J.  Walker  Brewing  Company  in  which  the  receivers  of  the  brew- 
ing company  carried  on  the  business  under  order  of  the  court  for 
a  period  of  two  years.  The  business  was  carried  on  by  the  re- 
ceiver with  a  view  of  selling  the  property  and  business  of  the 
company  as  an  entirety.  Efforts  were  made  by  the  receiver  and 
his  counsel  to  make  such  sale,  at  private  sale,  and  these  failing 
it  was  offered  at  public  auction  ^^  an  entirety  and  failed  to  s^ll. 
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Afterwards  the  brewery  was  dismantled,  the  leasehold  was  sold 
separately  and  other  property  sold  in  parcels  and  thus  disposed 
of. 

The  result  of  the  management  of  the  business  by  a  receiver 
was  most  unfortunate.  Money  was  borrowed  for  the  purpose 
of  paying  for  merchandise,  labor  and  expenses  of  running  the 
business,  and  after  the  property  had  been  sold  it  develoi)ed  there 
was  not  sufScient  funds  on  hand  to  pay  all  the  obligations  of  the 
receiver. 

The  question  submitted  in  this  case  is  as  to  the  payment  of 
rentals  for  the  property  occupied  by  the  brewery  and  used  by 
the  receiver  in  the  conduct  of  the  business.  This  question  arises 
upon  an  intervening  petition  filed  by  Charles  Andrews  and  the 
representatives  of  the  estate  of  Peter  Andrews,  deceased,  and 
of  the  estate  of  Conrad  Schultz,  deceased,  said  three  parties 
owning  respectively  nineteen-sixtieths,  thirty-six-sixtieths  and 
five-sixtieths  of  the  property  so  used. 

This  property  was  held  by  the  brewing  company  under  a 
lease  from  said  parties  at  a  rental  of  $3,600  per  annum,  payable 
at  the  rate  of  $300  per  month.  The  receiver  was  appointed 
August  30,  1910,  and  the  court  by  its  receiver  then  took  posses- 
sion of  all  said  leased  property  and  ordered  its  receiver  to  con- 
tinue the  business  of  the  brewing  company,  all  of  said  property 
being  essential  to  the  conduct  of  said  business. 

The  two  proceedings  in  which  a  receiver  was  asked  have  been 
consolidated  in  this  case. 

On  December  10,  1910,  a  petition  was  filed  by  the  receiver 
praying  for  instructions  in  regard  to  the  payment  of  rentals  for 
said  property.  On  December  24,  1910,  the  court  made  an  order 
finding  said  property  under  lease  to  the  brewing  company  from 
the  above  named  lessors  at  a  rental  of  $3,600  per  annum,  and 
ordered  the  receiver  to  pay  all  rents  accruing  from  the  date  of 
his  appointment,  being  at  the  rate  of  $300  per  month. 

On  June  17,  1911,  an  intervening  petition  was  filed  by  said 
lessors  setting  out  their  claim  for  back  rental  and  praying  for 
an  order  for  its  payment  prior  to  any  other  claim ;  that  the  lien 
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for  said  rental  might  be  established  and  declared ;  and  that  the 
receiver  might  be  required  by  the  conrt  to  elect  and  determine 
whether  he  would  accept  the  leasehold  estate  and  assume  the 
obligations  thereof,  including  said  rental,  and  in  the  event  that 
said  receiver  should  determine  not  to  assume  said  lease  that 
said  lessors  might  be  allowed  to  forfeit  said  leasehold  estate  or 
foreclose  the  lien  thereon,  or  take  other  proceedings  to  enforce 
and  protect  their  rights  in  said  property ;  and  that  said  receiver 
be  required  to  pay  the  past  due  rentals  as  a  condition  for  con- 
tinuing in  the  use  and  occupation  of  the  premises  as  receiver. 

After  several  hearings  upon  said  intervening  petition  an  or- 
der was  made  by  the  court  December  18,  1911,  finding  that 
there  was  due  for  back  rentals  under  said  lease,  which  had  ac^ 
crued  prior  to  the  appointment  of  said  receiver,  the  amount  of 
$5,736.42,  and  the  receiver  was  ordered  to  pay  to  said  lessors 
or  their  attorneys  one-fourth  of  said  amount,  being  $1,434.11; 
and  the  time  of  the  payment  of  the  balance  of  said  claim  and 
the  consideration  of  all  other  matters  set  forth  in  said  inter- 
vening petition  was  postponed  for  further  consideration  of  the 
court.  And  for  the  purpose  of  making  said  payment  of  $1,434.11 
the  receiver  was  authorized  to  borrow  such  sum,  if  necessary  so 
to  do,  and  to  issue  a  receiver's  certificate  therefor,  which  should 
be  the  first  lien  upon  the  property  and  estates  of  said  the  J. 
Walker  Brewing  Company. 

On  April  6,  1912,  an  order  was  made  to  sell  the  brewery  as  a 
going  concern,  including  said  leasehold,  and  on  the  same  day 
an  order  was  made  providing  that  if  such  sale  as  an  entirety 
was  made  that  the  lien  to  secure  all  rentals  due  under  said  lease 
up  to  the  day  of  sale  of  safd  leasehold  should  be  transferred 
to  the  purchase  money  derived  from  the  sale  of  said  company's 
estates,  and  the  lien  asserted  by  said  lessors  should  be  trans- 
ferred, in  the  event  of  such  sale,  to  the  proceeds  of  said  sale 
as  the  first  and  best  lien  thereon  and  should  be  paid  out  of  said 
purchase  price  prior  and  preferably  to  all  other  claims. 

The  property  was  offered  as  an  entirety  under  said  order  and 
failed  to  sell,  and  an  order  was  made  on  May  7,  1912,  providing 
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for  the  sale  of  said  property  in  parcels  if  it  failed  to  sell  as  an 
entirety ;  and  on  the  8th  of  May,'  1912,  an  order  was  made  pro- 
viding that  the  lien  reserved  to  the  lessors  to  secure  rentals  un- 
der said  lease  up  to  the  day  of  sale,  should  be  transferred  to  the 
proceeds  of  sale  of  said  leasehold  estate  as  the  first  and  best 
lien  thereon,  and  said  rentals  should  be  paid  out  of  the  purchase 
price  of  said  leasehold  estate  prior  and  preferably  to  all  other 
claims.  Upon  said  sale  the  leasehold  sold  for  the  sum  of  $1,000, 
and  the  court  afterwards  made  an  order  that  said  amount  should 
be  paid  by  the  receiver  to  said  lessors  and  credited  upon  the 
amount  due  for  rentals.  , 

On  November  23,  1912,  another  intervening  petition  was  filed 
by  said  lessors,  Charles  Andrews  and  the  representatives  of  said 
two  estates,  setting  out  the  proceedings  above  detailed,  and 
stating  that  no  money  had  been  paid  on  account  of  the  sum  of 
$1,434.11  ordered  paid  by  the  receiver  to  them  under  the  order 
of  court  made  December  18,  1911,  and  setting  out  the  amount 
of  unpaid  rental  due  them  from  the  receiver  accruing  after  his 
appointment  amounting  to  $2,115,  and  stating  that  the  sum  of 
$1,000,  the  proceeds  of  the  sale  of  said  leasehold  ordered  paid 
to  them  October  29,  1912,  had  been  credited  by  them  upon  the 
rental  due  prior  to  said  receivership,  leaving  a  balance  due  of 
said  rentals  of  $4,736.42,  with  interest  for  the  amount  due  prior 
to  the  receivership,  and  $2,115  rental  accruing  under  the  re- 
ceivership, and  praying  that  the  same  be  established  as  a  first 
and  prior  lien  upon  the  proceeds  of  sale  prior  to  the  claims  of 
the  receiver's  certificates  issued  in  said  proceeding,  and  to  the 
claim  of  the  Fifth-Third  National  Bank  for  moneys  advanced 
to  said  receiver,  and  prior  to  the  claims  of  all  creditors. 

The  right  of  such  priority  was  contested  by  answer  and  cross- 
petition  filed  by  Wm.  Ammann  and  the  Burger  Brothers  Com- 
pany, who  were  creditors  for  malt  sold  to  said  receiver,  and  also 
by  answer  of  the  receiver.  Issue  was  made  by  reply  of  said  in- 
tervenors,  and  evidence  was  taken,  and  a  hearing  had  thereon, 
all  of  which  is  set  out  in  the  bill  of  exceptions. 

Where  real  estate  is  occupied  and  used  by  a  receiver  in  the 
operation  of  a  business  under  the  direction  of  the  court,  the 
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rental  or  compensation  for  the  use  of  the  property  becomes  an 
expense  incident  to  the  administration  of  the  receivership  and, 
like  other  costs,  is  to  be  paid  before  the  assets  of  the  debtor  are 
distributed  among  his  creditors.  Where  before  the  appointment 
of  a  receiver  property  has  been  held  under  lease,  and  the  re- 
ceiver takes  possession,  he  will  be  given  a  reasonable  time  to 
determine  whether  he  will  accept  under  the  lease  or  not.  If 
he  does  so  accept,  he  will  be  bound  by  the  terms  of  the  lease. 
If  he  does  not  accept  under  the  lease  and  no  other  terms  are 
made  with  the  landlord  he  will  be  required  to  pay  for  the  time 
he  occupies  the  premises  a  reasonable  compensation  not  less  than 
the  rate  of  rental  stipulated  in  the  lease.  The  court  has  no 
power  by  the  receiver  to  take  possession  of  the  property  of  a 
person  without  his  consent  and  then  make  its  own  terms  for  com- 
pensation to  be  paid  for  its  use.  When  a  receiver  takes  under 
a  lease  under  which  arrears  of  rental  are  due,  it  can  be  made 
a  condition  by  the  lessor  that  such  arrears  must  be  assumed 
and  paid  by  the  receiver. 

A  careful  consideration  of  the  record  convinces  the  court  that 
it  must  be  held  that  the  receiver  took  under  the  terms  of  said 
lease,  and  that  under  the  orders  of  the  court  as  made  December 
24,  1910,  and  December  18,  1911,  both  the  accrued  rentals  prior 
to  the  receivership  and  those  unpaid  accruing  since  the  api)oint- 
ment  of  the  receiver  are  obligations  of  the  receiver. 

The  sum  of  $1,434.11,  being  one-fourth  of  the  back  rentals 
which  was  ordered  paid  December  18,  1911,  and  for  which  a 
receiver's  certificate  was  authorized,  must  be  considered  as  a 
preferred  claim,  the  order  for  payment  by  the  court  having  been 
made  positively,  and  the  evidence  showing  that  the  receiver  had 
from  time  to  time  funds  in  his  hands  sufficient  to  make  such  pay- 
ment. The  court  in  its  order  of  December  18,  1911,  allowed 
said  back  rental  as  an  indebtedness  of  the  receiver  instead  of  re- 
fusing such  allowance  and  granting  the  application  of  lessors 
the  right  to  possession  of  their  property  or  foreclose  their  lease. 
After  the  receiver  had  thus  been  enabled  to  continue  in  the  pos- 
session of  the  property  and  to  operate  the  brewery,  it  would  be 
unfair  to  the*  lessors  to  reverse  this  order,  as  was  done  in  the 
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final  jadgment  of  the  court  below,  and  disallow  any  elaim  for 
back  rent. 

It  appears,  however,  from  the  record,  that  these  lessors  were 
all  stockholders  in  the  brewing  company,  and,  in  part,  its  cred- 
itors ;  that  they  with  all  the  other  parties  interested  were  under 
the  belief  that  the  brewing  company  might  through  its  opera- 
tion by  the  receiver  of  the  court  and  a  favorable  sale  of  its  prop- 
erty as  an  entirety  be  enabled  to  pay  all  of  its  obligations,  and 
because  of  this  belief  and  the  other  interests  of  the  lessors,  while 
at  no  time  expressly  waiving  any  right  of  priority  they  might 
have  for  rentals,  they  undoubtedly  did  permit,  with  others  in- 
terested, the  continuation  of  the  receivership  and  the  accumula- 
tion of  unpaid  rentals  to  such  an  extent  that  it  would  be  in- 
equitable under  all  the  circumstances  to  prefer  them  to  other 
creditors  of  the  receiver  who  had  also  by  extending  their  credits 
permitted  the  continuation  of  the  receivership. 

The  judgment  of  the  court  below  must  therefore  be  modified 
to  the  extent  of  allowing  plaintiffs  in  error  a  preferred  claim 
of  $1,434.11,  with  interest  from  the  date  at  which  it  was  ordered 
paid,  and  allowing  them  to  pro  rate  as  to  the  balance  of  all 
rentals  due — ^both  those  accruing  before  and  those  accruing  after 
the  appointment  of  the  receiver. 

With  such  modification  the  judgment  below  will  be  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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ACTION  FOIL  IMRBCTION  OF  COURT  AS  TO  MSTIUBUTION  OF 

ESTATE  OF  DECEDENT. 

Ck)urt  of  Appeals  for  Richland  County. 

F.  M.  Hess,  Administrator  of  the  Estate  of  Joshua  Mbasle, 
Deceased,  v.  The  American  Bible  Society  et  al. 

Decided,  1916. 

Distrihution— Property  Bequeathed  to  Husband  and  Wife  Jointly — 
Wife  Dies  Without  Issue  Before  Testator— Husband  Dies  Before  Dis- 
tribvtiofh— Devise  to  Wife  Treated  as  Having  Lapsed— Presump- 
tion as  to  Husband  Having  Elected  to  Take — Provision  for  Dis- 
appointed Donee. 

The  will  of  M  devised  certain  real  estate  to  his  sister  and  her  hus- 
band Jointly,  burdened  with  a  bequest  of  $10,000  to  the  Ameri- 
can Bible  Society.  The  sister  died  without  issue  prior  to  the 
death  of  the  testator.  The  husband  survived  the  testator,  but 
died  before  a  sale  of  the  land  had  been  efCected  or  he  had  made  an 
election  under  the  will.   Held: 

1.  The  bequest  to  the  sister  of  an  undivided  one-half  of  said  property 

lapsed,  and  said  interest  thereby  became  intestate  property. 

2.  The  other  undivided  one-half  passed  under  the  will  to  the  hus- 

band of  said  sister,  subject  to  his  right  of  election  to  accept 
benefits  and  assume  the  obligations  thereby  conferred,  with  the 
privilege  of  postponing  his  election  until  he  could  determine 
whether  acceptance  of  the  bequest  would  prove  a  benefit  or  a  detri- 
ment;  and  inasmuch  as  there  will  be  something  over  after  pay- 
ment of  the  legacy  to  the  Bible  Society  together  with  costs,  he 
will  be  presumed  to  have  elected  to  take. 

3.  If  the  devise  to  the  sister  did  not  lapse,  it  became  subject  to  the 

equitable  rule  of  election,  and  in  either  event  should  be  applied 
to  pajrment  of  the  disappointed  donee,  the  American  Bible  Society, 
whose  legacy  was  general  and  not  special,  and  as  intestate  prop- 
erty this  lapsed  bequest  should  be  exhausted  in  payment  of  costs 
and  the  Bible  Society  legacy  before  resort  is  had  to  the  remainder 
of  the  estate. 

4.  The  residue  of  the  legacy  to  the  Bible  Society  with  accrued  inter- 

est should  be  paid  out  of  the  other  half  of  the  estate,  the  balance 
over  going  to  the  heirs  of  the  deceased  devisee. 
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Brucker,  Voegele  &  Henkel,  for  plaintiff. 

Olin  M.  Farber,  for  the  American  Bible  Society. 

W.  S.  Kerr  and  Douglass  &  Hutchinson,  for  other  defendants. 

Powell,  J. 

Appeal  from  the  court  of  common  pleas. 

This  is  an  action  for  the  direction  of  the  court  relative  to  the 
administration  of  the  estate  of  Joshua  Measle,  deceased,  and  the 
same  is  authorized  by  Section  10857,  General  Code. 

First  in  logical  order  is  the  construction  to  be  given  the  will 
of  said  Joshua  Measle,  deceased,  in  view  of  the  admitted  and  es- 
tablished facts.    The  pertinent  facts  are  as  foUows: 

Joshua  Measle  died  October  3,  1908^  leaving  a  will,  which 
was  duly  admitted  to  probate  and  record  in  this  county.  Mary 
Sprow,  his  sister  and  devisee  under  his  will,  died  without  issue 
surviving  her  August  25,  1908. 

Lewis  Sprow,  the  husband  of  said  Mary  Sprow,  was  appointed 
executor  October  29,  1908. 

On  the  28th  day  of  December,  1910,  after  the  verdict  of  a  jury 
sustaining  the  will  of  said  Joshua  Measle,  Sprow  as  executor  filed 
a  petition  to  sell  the  real  estate  of  said  testator  to  pay  debts^ 
costs,  and  a  legacy  to  the  defendant,  the  American  Bible  Society, 
in  the  District  Court  of  Cedar  County,  at  Hartington,  Nebraska, 
in  which  state  said  real  estate  was  situated.  Lewis  Sprow  died 
April  10,  1911,  before  said  lands  had  been  sold,  and  F.  M.  Hess 
was  appointed  administrator  de  bonis  nan  with  the  will  annexed 
of  the  estate  of  said  Joshua  Measle,  deceased. 

Hess  sold  the  said  real  estate  June  10,  1911,  for  something 
more  than  $16,000,  and  filed  his  petition  in  this  case  February 
8,  1912. 

The  provisions  of  the  will  of  the  said  Joshua  Measle  requiring 
construction  are  as  follows: 

''Second,  I  give  and  devise  and  bequeath  to  my  sister  Mary 
Sprow  and  her  husband  Lewis  Sprow  in  fee  simple  all  my  per- 
sonal property  and  real  estate  of  every  kind,  nature  and  descrip- 
tion that  I  own  or  may  own  at  the  time  of  my  decease. 

**My  real  estate  at  this  time  is  situated  in  Town  30,  Range 
2  B.,  Cedar  County,  Nebraska,  they  to  have  the  exclusive  right 


._/ 
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to  do  whatever  they  think  best  with  the  same,  just  as  though 
they  had  purchased  it  and  received  deeds  from  me. 

*'Item  Three.  It  is  my  will  and  I  hereby  order  that  my  sister 
Mary  Sprow  and  her  husband  Lewis  Sprow  shall  pay  to  the 
American  Bible  Society,  Bible  House,  New  York,  ten  thousand 
dollars  ($10,000)  within  one  year  after  my  death  and  to  take 
good  and  sufficient  receipt  in  my  name  for  the  same  from  the 
American  Bible  Society  or  their  proper  officials." 

Mary  Sprow  died  without  issue  before  her  brother,  the  testa- 
tor, and  her  interest  in  his  property  under  his  will  lapsed,  un- 
less it  comes  within  the  exception  mentioned  in  Section  10581, 
General  Code,  relating  to  residuary  legatees.  Such  exception 
is  as  follows: 

*' Section  10581.  •  •  •.  If  such  devisee  leaves  no  such 
issue,  and  the  devise  be  of  a  residuary  estate  to  him  or  her, 
and  other  child  or  relative  of  the  testator,  the  estate  devised 
shall  pass  to,  and  vest  in  such  residuary  devisee  surviving  the 
testator,  unless  a  different  disposition  be  made  or  required  by 
the  wiU." 

The  words  ** residuary  estate"  in  this  statute  are  held  to  be 
used  in  a  technical  sense  and  should  be  given  their  technical 
meaning,  when  it  becomes  necessary  to  construe  the  same  to  de- 
termine their  legal  effect.    Jewett  v.  Jewett,  21  C.  C,  278. 

Applying  such  construction  to  the  language  of  the  will  of 
Joshua  Measle,  and  Mary  Sprow  and  Lewis  Sprow  become  and 
are  general  legatees  or  devisees  and  not  residiuiry  legatees,  and 
the  exception  mentioned  does  not  apply,  and  Lewis  Sprow  did 
not  take  the  half  of  testator's  property  devised  to  Mary  Sprow 
as  a  residuary  devisee  under  the  will. 

For  another  reason  Lewis  Sprow  could  not  take  the  share  de- 
vised to  Mary  Sprow,  and  that  is,  he  is  not  such  relative  of  the 
testator  as  is  contemplated  by  the  provisions  of  said  Section 
10581,  General  Code.  He  is  a  relative  of  the  testator  by  affinity 
only,  and  not  by  consanguinity.  S'chaefer  v.  Bernhardt,  76  0. 
S.,  443. 

And  though  Lewis  Sprow  may  have  been  next  of  kin  to  Mary 
Sprow,  and  entitled  to  inherit  from  her,  yet  his  relationship  to 
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her  brother,  the  testator,  is  not  such  as  to  prevent  the  legacj 
to  Mary  Sprow  from  lapsing.    Norwood  v.  MitU,  3  O.  D.,  356. 

Alary  Sprow  having  died  before  the  death,  of  the  testator,  the 
share  of  his  estate  given  and  devised  to  her  must  be  held  to  have 
lapsed  and  thereby  to  have  become  intestate  property. 

A  testator  may  die  testate  as  to  part  of  his  proper^,  and 
intestate  as  to  the  residue.    Gof[  v.  Moore,  20  C.C.(N.S.),  224. 

The  other  undivided  half  of  said  estate  passed  under  the  will 
of  said  testator  to  Lewis  Sprow,  subject,  however,  to  ia  ri^t  of 
election  on  his  part,  as  to  whether  he  would  accept  the  benefits 
conferred  on  him  by  said  will  and  assume  its  obligations,  or  re- 
fuse to  accept  such  benefits  and  thereby  decline  to  assume  its 
burdens. 

This  was  a  case  for  an  election.  The  testator  devised  one-half 
his  estate  to  Lewis  Sprow  coupled  with  a  provision  that  he 
should  pay  a  legacy  of  $10,000  to  the  American  Bible  Society; 
and  he  can  not  accept  the  benefits  conferred  on  him  by  an  instru- 
ment of  this  character  and  at  the  same  time  repudiate  the  bur- 
dens which  such  instrument  imposes. 

^'1.  When  a  testator  by  will  confers  a  benefit  out  of  his 
own  estate  upon  another  whose  estate  he  also  attempts  to  dis- 
pose of  by  such  will,  the  acceptance  of  the  benefit  by  the  devisee 
is  a  ratification  of  the  attempted  disposition  of  his  own  estate. 

''2.  When  from  all  the  terms  and  the  entire  scope  of  a  will 
it  appears  that  the  testator  intended  to  charge  property  in  the 
hands  of  his  immediate  devisee  with  a  trust  in  favor  of  third 
persons,  courts  will  give  effect  to  that  intention,  whether  the 
terms  used  by  the  testator  be,  in  form,  dispositive,  peremptoiy 
or  precatory  only.'*    Ide  v.  Clark,  5  C.  C,  239. 

''No  technical  language  is  necessary  to  the  creation  of  a  trust; 
and  a  devise  accompanied  by  words  imperative,  expressing  a  wiah 
or  recommendation  that  devisee  will  apply  it  to  the  benefit  of 
others,  may  create  a  trust. ' '    Colton  v.  Colton,  127  U.  S.,  300. 

This  doctrine  seems  well  settled  law  in  Ohio.  Huston  v.  Cone, 
24  0.  S.,  11 ;  Hibhs  v.  Ins.  Co.,  40  O.  S.,  543 ;  Corry  v.  Lamb, 
45  0.  S.,  203;  Bebout  v.  Quick,  81  0.  S.,  196;  Pomeroy's  Equity 
Jurisprudence,  Section  395;  SneU's  Equity,  178. 
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A  statement  of  the  doctrine  applicable  to  cases  of  this  kind 
may  be  found  in  81  Ohio  State,  196,  above  cited.  Quoting  from 
Pomeroy's  Equity  Jurisprudence,  Section  395,  the  court  says: 

''The  owner  of  an  estate  having,  in  an  instrument  of  donation, 
applied  to  the  property  of  another  expressions  which,  were  that 
property  his  own,  would  amount  to  an  effectual  disposition  of 
it  to  a  third  person,  and  having  by  the  same  instrument  dis- 
posed of  a  portion  of  his  own  estate  in  favor  of  the  proprietor 
whose  rights  he  assumed,  equity  imposes  upon  that  proprietor 
the  duty  of  electing  either  to  relinquish  the  benefit  conferred 
upon  him  by  the  instrument,  if  he  asserts  his  own  inconsistent 
proprietary  right,  or  if  he  accepts  that  benefit,  to  complete  the 
intended  disposition  by  conveying  in  conformity  to  it  that 
portion  of  his  own  property  which  it  purports  to  affect." 

The  court  is  of  the  opinion  that  this  doctrine  is  applicable 
to  the  case  under  discussion.  Lewis  Sprow  was  the  devisee  of 
the  half  of  testator's  property.  He,  or  it  is  charged  by  the  will 
making  the  devise,  with  the  payment  of  $10,000  to  the  Amer- 
ican Bible  Society.  If  he  accepts  the  gift  he  must  make  the 
payment.  The  two  acts  of  acceptance  and  payment  are  con- 
current and  no  statute  of  limitations  applies  to  the  one  that 
does  not  equally  apply  to  the  other. 

As  a  matter  of  fact,  did  Lewis  Sprow  make  an  election  to 
accept  the  devise  made  for  his  benefit  by  the  will  of  said  tes- 
tator? The  court  is  of  the  opinion  that  he  did  not  make  an  un- 
conditional election.  He  proceeded  as  executor  to  convert  the 
estate  into  money,  in  order  to  make  settlement  of  the  same.  He 
was  under  no  obligation  to  make  such  election  until  the  rights 
of  third  persons  were  interfered  with,  and  he  could  proceed 
as  he  did  proceed  to  settle  up  the  estate,  and  postpone  his  elec- 
tion until  he  could  ascertain  and  know  whether  such  election 
would  be  a  benefit  to  him  or  a  detriment. 

The  law  presumes,  however,  that  if  in  the  end,  an  election  to 
take  under  the  will  would  be  beneficial  to  him,  such  election 
would  be  made  accordingly. 

In  the  circumstances  of  this  case  an  election  to  take  under 
the  will  will  be  presumed  to  have  been  made  if  anything  re- 
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mains  for  distribution  after  the  payment  of  costs  and  the  said 
legacy. 

We  have  then  two  estates  or  conditions  growing  out  of  the 
will  of  said  Joshua  Measle,  deceased: 

1.  One-half  of  his  estate  intestate  property  by  reason  of  the 
lapsing  of  the  devise  to  Mary  Sprow;  or  if  the  devise  to  Mary 
Sprow  did  not  lapse  or  become  intestate  property,  it  at  least 
became  subject  to  the  equitable  rule  of  election,  and  should  be 
applied  as  compensation  to  the  disappointed  donee,  the  Amer- 
ican Bible  Society.    Bebout  v.  Quick,  81  0.  S.,  196. 

2.  The  other  half  of  his  estate  testate  property  under  an  ac- 
ceptance  of  the  devise  to  Lewis  Sprow,  subject  to  the  payment 
of  the  remainder  of  a  gift  of  $10,000  to  the  American  Bible 
Society,  after  any  other  property  of  the  testator,  subject  to  gueh 
payment  shall  have  been  applied  thereon. 

Having  determined  the  stadus  of  the  estate  of  said  testator, 
it  follows,  in  logical  order: 

Second.  That  the  court  shall  determine  the  disposition  of  the 
same.  Intestate  property  should  first  be  applied  to  the  payment 
of  debts,  costs  and  general  legacies,  and  in  the  proper  otxler  of 
distribution  of  the  funds  in  the  hands  of  said  administrator  all 
costs  should  be  first  paid  out  of  said  estate.  One-half  of  the 
residue,  being  the  intestate  property  of  which  the  testator  died 
seized,  should  be  applied  to  the  payment  of  the  legacy  due  the 
American  Bible  Society,  the  same  being  a  general  legacy  and  not 
specific.  The  residue  of  said  legacy,  with  accrued  interest  from 
the  date  it  became  due  and  payable,  should  be  paid  out  of  the 
residue  of  the  funds  in  the  hands  of  plaintiff  as  such  admims- 
trator,  and  then  if  any  residue  remains  for  distribution,  it 
should  be  distributed  to  such  of  the  next  of  kin  and  heirs  at 
law  of  Lewis  Sprow,  deceased,  as  are  entitled  under  the  laws 
of  Nebraska,  for  the  descent  of  real  estate,  to  receive  the  same. 

A  decree  may  be  entered  in  conformity  with  the  views  ex- 
pressed in  this  opinion,  and  the  case  will  be  remanded  to  the 
court  of  common  pleas  to  carry  the  same  into  execution. 

Shields,  J.,  and  Houck,  J.,  concur. 
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PASSENGER  INJURED  WHO^E  DOING  AN  UNNECESSARY 

THING. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Traction  Company  v.  Josephine  Keil. 

Decided,  June  14,  1915. 

Negligence — Passenger  on  Summer  Car — Unnecessarily  Steps  on 
Wheel-guard  and  is  Injured — Appliance  May  he  Continued  in  Use 
Without  xinputation  of  'Negligence,  When, 

1.  The  case  of  a  woman  who  turned  her  ankle,  and  In  falling  was 

otherwise  Injured,  by  unnecessarily  stepping  on  the  wheel-guard 
of  a  summer  car,  does  not  present  a  case  of  negligence  on  the 
part  of  the  traction  company  or  of  lack  of  contributory  negll- 
gence  on  her  own  part. 

2.  An  appliance  not  obviously  dangerous,  which  has  been  In  dally 

use  and  has  uniformly  proved  safe,  may  be  continued  In  use 
without  an  Imputation  of  negligence. 

Kinkead  &  Rogers,  for  plaintiff  in  error. 
Horstman  cfe  Horstman,  contra. 

Jones  (Oliver  B.),  J. 

The  action  below  was  brought  in  the  Superior  Court  of  Cin- 
cinnati by  the  plaintiff,  defendant  in  error  here,  against  the 
Cincinnati  Traction  Company,  plaintiff  in  error  here.  The 
plaintiff  sought  to  recover  damages  for  personal  injuries  claimed 
to  have  been  sustained  by  her  when  she  was  about  to  alight 
from  a  street  car  operated  by  the  defendant  company  and  upon 
which  she  was  a  passenger. 

The  accident  happened  about  seven  o  'clock  on  Sunday  morning 
after  the  car  had  been  brought  to  a  stop  at  the  intersection  of 
Fourth  and  Sycamore  streets ;  and  the  car  was  one  of  the  ordi- 
nary type  single-truck  summer  cars,  with  seats  running  across 
the  car  the  entire  width  of  the  car  with  passageways  or  aisles 
between  them,  and  a  step  or  running-board  along  the  outer  side 
of  the  car  from  which  the  seats  were  entered. 
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The  negligence  on  the  part  of  the  traction  company  complained 
of  by  the  plaintiff  was  in  the  use  of  a  wheelguard  upon  the 
floor  of  the  car  partly  projecting  from  beneath  the  seat  into 
the  passageway  in  front  of  the  seat,  in  such  a  way  as  to  inter- 
fere with  her  exit  from  the  car,  and  to  subject  her  to  slipping 
or  stumbling  over  it.  Plaintiff  further  charged  negligence  in 
the  use  and  maintenance  of  such  wheelguard  in  regard  to  its 
form,  size  and  condition,  claiming  that  its  surface  should  have 
been  corrugated  or  at  least  roughened,  or  by  keeping  it  painted 
to  have  prevented  it  from  becoming  smooth  or  shiny. 

The  testimony  of  plaintiff  reveals  that  she  knew  of  the  exist- 
ence and  location  of  this  wheelguard,  and  that  when  about  to 
leave  the  car  while  it  was  stopped  at  the  place  of  her  destina- 
tion she  placed  her  right  foot  on  the  floor  between  this  wheel- 
guard  and  the  outside  sill  or  edge  of  the  car  floor  and  her  left 
foot  upon  the  top  of  the  w^heelguard,  and  that  her  left  ankle 
turned  under  her  in  such  a  manner  that  she  sat  down  on  the  top 
of  that  foot,  resulting  in  a  severe  injury  to  her  ankle  and  limb, 
and  her  thumb  was  injured  at  the  same  time  in  grasping  the 
upright  stanchion  of  the  car  to  save  herself  from  falling. 

The  defendant  denied  negligence  on  its  part,  and  pleaded  con- 
tributory negligence  on  the  part  of  the  plaintiff  in  failing  to 
see  the  wheelguard  and  to  avoid  injury  from  it. 

A  careful  consideration  of  the  evidence  shows  that  plaintiff 
was'  familiar  with  this  type  of  car  and  knew  of  the  existence 
and  character  of  the  wheelguard,  having  frequently  used  such 
cars ;  it  also  shows  that  her  injury  did  not  arise  from  stumbling; 
over  the  wheelguard  or  falling  from  the  car,  but  indicates  that 
her  foot  slipped  or  her  ankle  turned  from  stepping  upon  the 
wheelguard,  just  as  a  similar  accident  might  have  happened  to 
her  ankle  by  a  false  step  upon  the  running-board  or  any  other 
portion  of  the  car,  or  upon  the  street  or  sidewalk.  The  evidence 
further  shows  that  the  wheelguard  was  of  the  kind  in  general 
use  upon  summer  cars  of  the  type  in  question,  and  that  the  de- 
fendant company  had  for  a  number  of  years  used  many  cars  of 
that  type.    It  further  showed  that  it  was  necessary  in  single- 
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truck  open  cars  either  to  have  a  wheelgni&i*d  similar  to  that  in 
question  or  to  raise  the  floor  of  the  car  about  three  and  a  half 
inches,  and  that  such  increase  in  the  height  of  the  floor  of  the 
car  would  so  increase  the  height  of  the  running-board  or  step, 
or  the  distance  from  it  to  the  floor  of  the  car,  aa  to  be  more  fruit- 
ful of  accident  than  the  danger  from  stumbling  over  the  so- 
called  obstruction  of  this  character  of  wheelguard.  It  was  in 
evidence  that  the  defendant  company  had  summer  cars  with 
higher  floors  in  which  there  were  no  wheelguards,  but  that  these 
cars  had  been  purchased  to  accommodate  a  safety  brake  known 
as  the  "slipper  brake''  for  use  on  heavy  grades  in  the  city,  the 
elevation  of  their  floors  being  made  with  a  view  to  affording  the 
necessary  space  for  such  brake  rather  than  for  the  purpose  of 
eliminating  such  a  wheelguard. 

The  evidence  shows  the  exact  size  and  location  of  this  wheel- 
guard  with  reference  to  the  space  between  the  seats,  and  it 
is  clearly  shown  that  a  passenger  could  step  into  or  out  of  the 
car  without  being  compelled  to  step  upon  the  wheelguard. 

The  court  is  of  the  opinion  that  the  verdict  of  the  jury,  which 
involves  a  finding  of  negligence  on  the  part  of  the  company  as 
well  as  lack  of  contributory  nejgligence  on  the  part  of  the  plaint- 
iff, is  not  sustained  by  sufiScient  evidence. 

The  fourth  special  charge  asked  by  the  defendant  before  argu- 
ment to  the  jury  is  as  follows : 

**Prom  the  mere  fact  that  the  plaintiff  was  injured,  you  may 
not  infer  that  the  company  was  negligent.  If  you  find  that  the 
wheelguard,  as  respects  its  type  and  location,  was  of  an  ap- 
proved kind  in  general  use  by  street  railroad  companies  through- 
out the  country  on  single-truck  summer  cars,  then  I  charge  you 
that  the  traction  company  was  not  negligent  in  adopting  and 
using  that  type  of  wheelguard  upon  the  car  in  question." 

The  charge  was  improperly  refused  by  the  court.  The  following 
authorities  support  the  proposition  that  an  appliance  not  obvi- 
ously dangerous,  that  has  been  in  daily  use  and  uniformly 
proved  safe,  may  be  continued  to  be  used  without  the  imputation 
of  negligence.    Oraef  v.  Phila,  &  Reading  R,  R.  Co,,  161  Pa. 


448  COURT  OF  APPEALS. 

Traction  Co.  v.  Keil.  [VoL  26  (N.a) 

St.,  230;  Adduci  v.  Boston  Elevated  By.  Co.,  102  N.  E.  (Maas.), 
316;  Werhowlsky  v.  By.  Co.,  86  Mich.,  236. 

The  case  of  Farley  v.  Philadelphia  Traction  Co.,  132  Pa.  St., 
58,  involved  an  accident  arising  from  a  wheelguard  similar  to 
the  one  in  the  case  at  bar.  In  that  case  the  court  held  that 
the  use  of  such  a  wheelguard  was  not  negligence  on  the  part  of 
the  street  railway  company,  and  that  it  was  not  error  to  enter 
a  judgment  of  non-suit. 

The  court  also  improperly  refused  to  give  the  fifth  special 
charge,  which  is  as  follows: 

**A  common  carrier  of  passengers  does  not  owe  to  a  passenger 
the  highest  degree  of  care  absolutely,  but  only  the  highest  de- 
gree of  care  consistent  with  the  practical  operation  of  the  road 
in  view  of  danger  to  be  reasonably  apprehended  and  the  pur- 
pose to  be  served.  If,  therefore,  you  find  that  in  the  present  case 
the  company  exercised  that  degree  of  care  which  ordinarily  pru- 
dent street  car  companies  under  like  circumstances  use,  I  charge 
you  that  the  company  was  not  guilty  of  any  negligence  and  your 
verdict  should  be  for  the  defendant  company." 

The  evidence  shows  that  the  use  and  maintenance  of  the  wheel- 
guard  upon  defendant's  car  in  the  manner  in  which  it  was 
placed  and  in  use  on  the  car  was  not  negligence,  and  no  other 
negligence  was  claimed  or  shown  on  the  part  of  defendant. 

The  motion  of  defendant  for  an  instructed  verdict  in  favoi*  of 
defendant,  made  at  the  close  of  plaintiff's  evidence  and  renewed 
at  the  close  of  all  the  evidence,  should  have  been  granted. 

The  judgment  below  is  therefore  reversed,  and  judgment 
will  be  entered  here  for  plaintiff  in  error. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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FAILURE  OF  MACHINERY  TO  MEET  REQUIREMENTS. 

Court  of  Appeals  for  Hamilton  County. 

Fairbanks,  Morse  &  Company  v.  The  Snook- Veith 

Lumber  Company. 

Decided,  December  4,  1916. 

Conditional  Sales — Tender  Back  of  Property  Sold — Not  Necessary  to 
Relieve  Purchaser  from  Further  Payments,  When — Failure  of 
Thing  Sold  to  Meet  Test — Dissatisfaction  May  he  Shown  Other- 
tviae  Than  by  Tender  Back. 

1.  Under  a  conditional  sale  of  machinery  which  has  failed  to  meet  the 

requirements  of  the  purchaser,  the  fact  that  the  title  has  remained 
in  the  vendor  relieves  the  purchaser  from  the  necessity  of  tender- 
ing the  property  back  in  order  to  be  released  from  making  further 
payments. 

2.  Nor  will  failure  to  offer  to  return  the  machine  be  construed  as  a 

waiver  of  the  right  to  claim  it  has  not  met  the  required  test,  where 
the  evidence  with  reference  to  the  test  and  the  dissatisfaction  of 
the  purchaser  therewith  was  such  as  to  satisfy  the  jury  that  the 
stipulated  requirements  had  not  been  met. 

Otis  H,  Fish,  for  plaintiff  in  error. 

Cohhy  Howard  &  Bailey  and  Henry  L,  Kockel,  contra. 

Gorman,  J. 

The  case  below  was  tried  to  a  jury  and  a  verdict  rendered  in 
favor  of  the  defendant  below,  and  upon  that  verdict  judgment 
was  entered.  The  plaintiff  in  error,  who  was  the  plaintiff  below, 
asks  for  a  reversal  of  that  judgment  in  this  proceeding. 

It  appears  from  the  record  that  on  or  about  the  4th  day  of 
April,  1911,  a  contract  was  entered  into  between  the  parties 
to  this  proceeding  whereby  Fairbanks,  Morse  &  Company  sold 
to  the  Snook- Veith  Lumber  Company  a  certain  mechanical  equip- 
ment to  be  used  in  connection  with  the  operation  of  the  Snook- 
Veith  Lumber  Company's  lumber  plant  in  St.  Bernard, 
Ohio,  the  equipment  consisting  of  a  100  horse-power  gas  en- 
gine, cylinder  generators  and  other  equipments  and  attachments. 
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The  contract  price  of  the  purchase  was  $8,700.  The  contract 
was  in  form  a  conditional  sale,  whereby  the  title  to  the  property 
was  to  remain  in  Fairbanks,  Morse  &  Company  until  the  price 
was  fully  paid. 

After  the  engine,  generator  and  appliances  were  installed  the 
defendants  began  the  use  thereof,  and  also  began  payments  on 
the  purchase  price.  By  the  terms  of  the  contract  defendant  was 
to  pay  in  installments ;  and  at  the  time  this  suit  was  brought  the 
defendant  had  paid  of  the  $8,700  all  but  $2,900. 

The  defendant  company  had  considerable  trouble  with  the  en- 
gine by  reason  of  breakages  in  the  cylinder-heads  and  bearings 
and  other  parts,  and  complained  of  these  defects  from  time  to 
time  to  Fairbanks,  Morse  &  Company.  Finally,  after  much  discus- 
sion and  correspondence  between  the  parties,  an  agreement  was 
entered  into  between  them  about  December  15, 1913.  This  agree- 
ment was  in  the  shape  of  a  letter  from  Fairbanks,  Morse  &  Com- 
pany to  the  Snook- Veith  Lumber  Company  and  the  acceptance 
by  the  Snook-Veith  Lumber  Company  of  the  proiKwition  con- 
tained in  the  letter.    That  agreement  was  as  follows : 

''Fairbanks,  Morse  &  Co.  to  furnish  you  with  a  suitable  engi- 
neer to  operate  the  100  H.  P.  engine  of  our  make  at  your  plant 
during  regular  schedule  working  hours  for  a  period  of  two 
months.  The  Snook-Veith  Lumber  Company  to  pay  this  engi- 
neer at  the  rate  of  $20  per  week  for  his  time.  If  at  the  expira- 
tion of  the  two  months  the  engine  has  been  kept  in  operation 
during  regular  schedule  working  hours  without  interruption  due 
to  defects,  the  Snook-Veith  Lumber  Co.  is  to  pay  the  balance 
due  on  their  account  at  the  completion  of  this  two  months'  pe- 
riod. If  there  is  interruption  in  the  operation  of  the  engine  due 
to  defects,  Fairbanks,  Morse  &  Co.  are  to  remove  the  engine 
and  generator  and  credit  the  Snook-Veith  Lumber  Co.  with  the 
balance  of  their  account,  thereby  closing  the  entire  transaction." 

Upon  the  acceptance  of  this  proposition  by  the  Snook-Veith 
Lumber  Company  the  parties  agreed  to  begin  the  operation  un- 
der this  test  on  February  1, 1914.  An  engineer,  Mr.  Henry,  was 
sent  by  Fairbanks,  Morse  &  Company  to  take  charge  of  the  en- 
gine and  machinery  on  or  about  the  1st  of  February,  1914,  and 
he  operated  it  for  a  period  of  two  months,  at  the  expiration  of 
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which  time  Fairbanks,  Morse  &  Company  claimed  that  the  con- 
ditions of  the  test  had  been  complied  with  and  that  they  were 
entitled  to  the  balance  of  the  purchase  price,  $2,900.  The 
Snook- Veith  Lumber  Company  denied  that  the  conditions  of 
the  test  had  been  complied  with,  and  claimed  there  had  been  two 
or  three  shut-downs  due  to  defects  in  the  engine,  and  therefore 
refused  to  pay  the  balance  of  the  account. 

The  issue  in  this  case  was  whether  or  not  the  test  agree- 
ment had  been  fully  carried  out  by  Fairbanks,  Morse  &  Com- 
pany. Much  evidence  was  produced  pro  and  con,  and  upon  the 
submission  of  the  case  to  the  jury  under  the  instructions  of  the 
court  a  verdict  was  returned  in  favor  of  the  Snook- Veith  Lumber 
Company,  defendant  below. 

It  is  claimed  by  plaintiff  in  error  that  there  was  no  evidence 
to  support  this  verdict.  An  examination  of  the  record  satisfies 
us  that  there  was  evidence  upon  w^hich  the  jury  could  reasonably 
come  to  the  conclusion  it  did>  that  there  was  a  failure  of  the 
test  upon  the  part  of  Fairbanks,  Morse  &  Company,  and  that 
it  was  not  entitled  to  recover. 

It  is  also  claimed  by  Fairbanks,  Morse  &  Company  that  the 
Snook- Veith  Lumber  Company  failed  to  tender  back  the  engine 
and  appliances  at  the  end  of  the  test  period — two  months.  It 
was  not  necessary,  in  the  opinion  of  the  court,  that  a  tender  of 
this  engine  and  machinery  should  be  made  to  Fairbanks,  Morse 
&  Company  by  the  defendant  company,  because  under  the  con- 
tract the  title  to  this  property  remained  in  Fairbanks,  Mbrse  & 
Company,  and  it  was  only  the  possession  which  it  was  necessary 
for  them  to  secure;  and  under  the  contract  they  had  the  right 
to  take  possession  of  the  machinery  at  any  time,  upon  the  failure 
of  the  Snook- Veith  Lumber  Company  to  pay  for  the  same. 

It  is  claimed,  however,  that  the  failure  to  tender  back  this  prop- 
erty indicates  that  the  Snook- Veith  Lumber  Company  waived 
its  right  to  claim  that  the  test  had  not  been  complied  with.  There 
is  evidence  tending  to  show  that  the  president  of  the  Snook- Veith 
Lumber  Company  was  not  satisfied  with  the  test  and  notified  the 
representative  of  Fairbanks,  Morse  &  Company  that  the  test  had 
not  been  fulfilled  and  that  the  engine  was  not  satisfactory  and 
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that  it  had  not  operated,  without  interruption  due  to  defects,  for 
a  period  of  two  months.  All  these  questions  of  fact  were  for  the 
jury  under  proper  instructions.  It  was  their  province  to  pass 
upon  the  evidence,  weigh  the  same,  and  to  pass  upon  the  credi- 
bility of  the  witnesses  and  determine  what  weight  should  be 
given  to  the  testimony  of  each  witness.  We  are  not  prepared  to 
say  that  the  verdict  is  so  manifestly  against  the  weight  of  the 
evidence  as  to  warrant  this  court  in  setting  aside  the  verdict  of 
the  jury  and  the  judgment  of  the  court. 

Upon  a  review  of  the  whole  case  we  find  no  error  in  the  record 
to  warrant  this  court  in  setting  aside  the  judgment,  and  the  same 
is  therefore  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


UAULITY  FOR  FALSE  REPRESENTATIONS  AS 

TO  VALUE. 

Court  of  Appeals  for  Hamilton  County. 
Lesue  Johns  v.  Charles  H.  Hopper. 

Decided,  November  27,  1916. 

I 

Warranty — LiaMlity  for  Representations  Which  Proved  to  he  False- 
Case  of  a  Vendor  Seeking  to  Retain  Benefit  from  the  Sale — Dis- 
tinguished From  that  of  an  Agent  Acting  in  Good  Faith. 

Liability  on  the  part  of  an  agent  for  damages  on  account  of  false 

representations  as  to  the  value  of  a  thing  sold  does  not  arise  in 

the  absence  of  a  showing  of  bad  faith,  or  that  the  belief  of  the 

I  defendant  as  to  the  truth  of  the  representations  was  not  justified 

by  the  facts. 

John  Nichols  and  Frank  P.  Shaw,  for  plaintiff  in  error. 
Charles  F,  Malsbary  and  Frank  E.  Wood,  contra. 

Jones  (Oliver  B.),  J. 

This  was  an  action  in  the  court  of  common  pleas  for  damages 
for  false  representations  in  the  sale  of  stock  of  the  Williams 
Shoe  Company.    The  defendant  sold  the  stock  as  an  agent  of 
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the  Williams  Shoe  Company,  and  shortly  after  the  plaintiff  had 
paid  for  the  stock  and  the  certificates  had  been  issued  but  before 
he  had  received  them,  that  company  was  thrown  into  the  hands 
of  receivers,  and  the  stock  proved  to  be  worthless. 

Plaintiff  sought  to  rescind  the  sale  and  to  recover  the  amount 
which  he  had  paid  for  the  stock.  The  Williams  Shoe  Company 
was  not  made  a  party^  and  the  case  proceeded  to  trial  before  a 
jury  as  an  action  for  money.  The  trial  resulted  in  a  verdict  for 
defendant,  on  which  judgment  was  entered.  Error  is  prose- 
cuted in  this  case  to  reverse  that  judgment  and  for  a  new  trial. 
.  It  is  contended  that  the  trial  court  erred  in  refusing  to  give 
a  special  charge  requested  by  plaintiff  before  argument,  as  fol- 
lows: 

''If  you  find  the  plaintiff  was  induced  to  purchase  the  stock, 
by  means  of  representations  made  by  the  defendant  to  plaintiff, 
however  honestly  made,  and  the  representations  so  made  by  the 
defendant  were  material  and  substantial,  affecting  the  identity, 
value  or  character  of  the  stock,  that  the  plaintiff  had  a  right  to 
rely  upon  them,  and  that  he  was  induced  by  them  to  make  the 
purchase,  and  that  said  representations  were  false,  although  at 
the  time  they  were  made  by  the  defendant  he  believed  them  to  be 
true,  you  will  find  for  the  plaintiff." 

This  charge  is  claimed  to  be  taken  almost  verbatioi  from  the 
opinion  of  the  Supreme  Court  in  Mulvey  v.  King,  39  O.  S.,  491, 
counsel  for  defendant  in  error  in  their  brief  quoting  the  lan- 
guage of  the  opinion,  beginning  in  the  last  paragraph  on  page 
494.  But  in  their  quotation  they  omit  the  first  sentence  of  that 
paragraph,  which  states: 

''It  may  be  considered  as  well  settled  in  this  state,  by  the 
cases  above  cited,  that  an  action  for  damages  caused  by  misrep- 
resentation can  not  ordinarily  be  maintained,  without  proof  of 
actual  fraud,  or  such  gross  negligence  as  amounts  to  fraud." 

The  special  charge  as  drawn  fails  to  include  the  element  that 
the  defendant,  who  it  is  claimed  made  the  false  representation, 
is  claiming  the  benefit  of  the  contract.  In  the  case  of  Mulvey 
V.  King,  suit  was  brought  by  a  vendor  of  real  estate  against  his 
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vendee,  upon  a  promissory  note  which  was  executed  as  part 
payment  of  the  consideration  of  the  purchase,  and  the  defendant 
was  there  permitted  as  against  that  claim  to  set  up  the  false  rep- 
resentation of  fact  affecting  the  identity  and  value  of  the  real 
estate. 

In  this  case  the  suit  is  not  agaiost  a  vendor  of  stock  who  is 
seeking  to  retain  purchase  money,  hut  is  against  an  agent  who 
had  no  interest  in  the  sale  other  than  his  salary  as  such  agent. 
It  was  admitted  in  the  trial  of  the  case  by  counsel  for  plaintiff, 
<hat  defendant  did  not  wantonly  and  wilfully  make  a  false  state- 
ment. And  even  if  that  admission  is  not  to  be  considered,  the 
question  of  his  good  faith  was  a  fact  submitted  to  the  jury,  and 
their  finding  was  in  favor  of  defendant. 

If  the  representations  of  defendant  should  be  treated  as 
amounting  to  a  warranty  of  the  character  of  the  stock,  it  would 
be  merely  the  warranty  of  an  agent  for  his  principal,  and  the 
right  of  action  on  such  warranty  would  be  against  the  principal 
and  not  against  the  agent. 

This  special  charge  would  impose  upon  the  defendant  an  abso- 
lute liability  irrespective  of  his  good  faith,  even  though  his  be- 
lief in  the  truth  of  the  representations  made  by  him  were  justi- 
fied by  the  facts.  This  would  be  contrary  to  the  doctrine  an- 
nounced in  Taylor  v.  LeUh,  26  0.  S.,  428. 

The  ease  of  Gaisser  v.  Hansen,  recently  decided  by  this  court, 
referred  to  in  the  argument  of  counsel,  was  one  in  which  the 
purchaser  of  real  estate  paid  the  purchase  price  in  part  by  the 
transfer  of  certain  bank  stock,  which  he  represented  to  be  of  a 
particular  value  when  in  fact  it  was  almost  worthless,  although 
the  vendee  had  not  knowledge  of  such  fact  at  the  time  of  the 
purchase.  This  court  held  that  under  the  evidence  the  vendor 
was  entitled  to  rely  upon  the  representations  of  the  vendee  as 
to  the  value  of  the  stock,  and  he  would  not  be  permitted  under 
the  circumstances  to  retain  the  real  estate  without  making  good 
the  entire  purchase  price  which  the  vendor  had  not  received  be- 
cause of  such  representation.  That  case  therefore  does  not  con- 
trol the  case  at  bar  and  is  not  in  conflict  with  the  rulings  of  the 
trial  court. 
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In  our  opinion,  therefore,  it  was  not  error  in  the  trial  court 
to  refuse  this  special  charge. 

Criticisms  are  made  as  to  several  i)ortions  of  the  general 
charge  of  the  court,  but  considering  this  charge  as  an  entirety 
we  are  of  the  opinion  that  the  law  of  the  case  was  fairly  stated, 
and  we  find  no  prejudicial  error  in  it. 

It  is  further  claimed  by  plaintiff  in  error  that  the  court  erred 
in  refusing  to  admit  the  testimony  of  a  witness  as  to  represen- 
tations made  to  him  and  other  persons  by  defendant  similar  to 
those  claimed  to  have  been  made  to  the  plaintiff.  Under  the  law 
as  laid  down  in  Irisurance  Co.  v.  Reed,  33  0.  S.,  533,  we  think 
the  court  was  right  in  rejecting  this  evidence.  It  would  only  be 
admissible,  if  at  all,  to  show  that  the  defendant  knew  the  state- 
ments to  be  false,  and  as  there  is  no  evidence  tending  to  show 
such  knowledge — and  in  fact  the  plaintiff  in  the  trial  disclaims 
making  such  a  charge  against  defendant — ^we  find  no  error  in 
the  refusal  to  admit  such  evidence. 

A  careful  consideration  of  the  entire  record  fails  to  reveal 
any  error  to  the  prejudice  of  plaintiff  in  error,  and  the  judg- 
ment will  be  affbrmed. 


Jones  (E.  H.),  P.  J.,  and  Oobman,  J.,  concur. 
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INSTRUCTIONS  TO  JURY  IN  A  WDX  CONTEST. 

Court  of  Appeals  for  Lucas  County. 

Anna  Strick  et  al.  v.  John  Kiss,  Guabdun  op 
Joseph  Kiss,  an  Infant. 

Decided,  November,  1916. 

Evidence — Preponderance  of,  Not  Sufficient  to  Set  Aside  a  Will — Pre- 
sumption of  Validity  Arising  From  Probate  Must  Also  he  Over- 
come— Limitation  of  Testimony  of  Experts  as  to  Mental  Con- 
dition of  Testator. 

1.  In  an  action  to  contest  the  validity  of  a  will  it  is  necessary  for  the 

trial  Judge  to  charge  the  jury,  by  some  appropriate  language, 
that  the  evidence  offered  against  the  validity  of  the  will  must 
be  sufficient  to  preponderate  over  the  evidence  offered  in  its  sup- 
port, supplemented  by  the  presumption  raised  by  the  statute  by 
virtue  of  the  probate  of  the  will,  before  the  jury  will  be  Justified 
in  returning  a  verdict  against  the  validity  of  the  wilL 

2.  In  the  examination  of  a  non-expert  witness  as  to  the  mental  con- 

dition of  the  testator,  the  questions  should  be  restricted  to  the 
present  opinion  of  the  witness  as  to  the  testator's  mental  con- 
dition at  the  time  the  witness  had  him  under  observation. 

Cornell  Schreiher,  for  plaintiffs  in  error. 
Sola  &  Cardbin,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

This  action  was  brought  to  contest  the  validity  of  the  will  of 
Joseph  Vavrek,  deceased.  The  jury  returned  a  verdict  finding 
that  the  paper  purporting  to  be  the  last  wUl  of  Joseph  Vavrek 
was  not  his  last  will  and  testament,  and  judgment  was  entered 
in  accordance  with  such  verdict. 

It  is  claimed  that  the  judgment  is  erroneous  because  it  is 
manifestly  against  the  weight  of  the  evidence,  and  because  of 
error  in  the  admission  of  evidence  and  error  in  the  charge  of  the 
court. 
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The  court  properly  instructed  the  jury  that  proof  of  the  pro- 
bate of  the  will  madf  a  prima  facie  case  in  favor  of  the  defend- 
ants of  the  due  attestation,  execution  and  validity  of  the  will, 
and  that  the  jury  would  be  required  to  jSnd  in  favor  of  its  va- 
lidity, unless  such  evidence  was  rebutted  by  other  evidence  in 
the  case  and  by  a  preponderance  thereof.  The  court  then  pro- 
ceeded to  charge  the  jury  as  to  what  was  necessary  to  constitute 
a  valid  will,  and  then  charged  as  follows : 

*'The  burden  is  upon  the  contestant  to  show  by  a  preponder- 
ance of  the  evidence  that  this  writing,  already  admitted  to  pro- 
bate, was  not  so  executed.  If  you  find  the  preponderance  of 
the  evidence  with  the  contestant  on  this  disputed  fact,  you  will 
not  proceed  further  but  return  a  verdict  finding  the  writing 
not  to  be  the  last  will  of  Joseph  Vavrek.  But  if  you  find  that 
they  have  failed  to  prove  this,  then  you  must  consider  the  further 
evidence." 

In  the  succeeding  paragraph  of  the  charge  the  jury  were  told, 

in  effect,  that  a  valid  will  could  only  be  made  by  a  person  of 

sound  mind  and  not  under  restraint,  and  that  in  the  case  at 

bar  the  validity  of  the  will,  as  regards  those  qualifications,  is 

evidenced  by  the  will,  the  proceedings  in  the  probate  court  and 

the  order  admitting  the  will  to  probate  in  that  court,  but  that 

there  was  also  evidence  before  the  jury  which  they  might  con- 
sider as  tending  to  rebut  and  overcome  the  prima  facie  case. 

The  latter  paragraph  did  not  discuss  preponderance  of  evidence, 

but  only  stated  that  there  was  some  evidence  tending  to  rebut  the 

prima  facie  case  in  favor  of  the  validity  of  the  will.    Later  in 

the  charge  the  court  said : 

**Your  verdict  will  be  determined  by  your  conclusion  whethei". 
a  preponderance  of  evidence  exists  in  favor  of  the  contestants. 
Preponderance  of  evidence  means  evidence  which  you  find  worthy 
of  some  credibility  and  of  greater  persuasive  power  than  the 
evidence  to  the  contrary.  Preponderance  exists  if  you  are  per- 
suaded more  by  the  evidence  upon  one  side  than  upon  the  other 
side.  It  exists  also  when  you  find  evidence  worthy  of  some  con- 
sideration and  no  evidence  to  the  contrary. 


91 


Again,  the  court  said : 

'*  You  are  to  find  each  fact  according  to  the  weight  of  the  evi- 
dence relevant  to  such  fact." 
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And  again : 

**  Compare  the  testimony  of  each  witness.'  Remember  the  cir- 
cnmstances  and  surroundings  of  the  witness  and  parties  and  thus 
fairly  find  where  the  preponderance  of  evidence  lies.  You  are 
not  compelled  to  avouch  the  truth  of  the  facts  you  find,  but  you 
are  obliged  to  ascertain  whether  or  not  there  exists  in  this  action 
a  preponderance  of  the  evidence  in  favor  of  the  facts  claimed  by 
the  contestant,  the  plaintiff  here.  If  you  find  no  preponderance 
you  can  not  find  in  favor  of  the  plaintiff.  If  the  evidence  upon 
the^  issue  on  the  trial  before  you  balances  equally  upon  the  one 
side  or  the  other  the  plaintiff  fails.  The  defendants  do  not  sus- 
tain the  burden  to  prove  the  will  by  a  preponderance  of  the  evi- 
dence. If,  however,  by  a  preponderance  of  the  evidence  you  find 
that  Joseph  Vavrek  was  not  of  sound  mind  and  memory  the 
plaintiff  is  entitled  to  a  verdict  and  finding  that  the  will  probated 
was  not  the  last  will  of  the  decedent.  And  if  the  preponderance 
of  the  evidence  shows  that  the  will  of  Joseph  Vavrek  was  exe- 
cuted by  the  decedent  while  under  restraint  then  your  verdict 
should  find  this  will  not  to  be  his  will." 

The  last  quotation  is  from  the  concluding  paragraph  of  the 
court's  charge. 

It  will  thus  be  seen  that  the  charge  emphasized  the  instruction 
that  the  verdict  was  to  be  governed  by  the  jury's  finding  upon  the 
preponderance  of  the  evidence,  and  the  preponderance  defined  in 
the  charge  was  in  accordance  with  the  charge  in  the  trial  of 
ordinary  civil  actions. 

It  has  been  held  by  the  court  of  appeals  of  this  district  in  a 
number  of  decisions  that  this  is  not  a  correct  statement  of  the 
law  in  this  respect  in  the  trial  of  a  will  contest  case.  The  correct 
instruction  was  announced  in  case  No.  150  in  the  court  of  ap* 
peals,  Carr  v.  Carr,  decided  June  30,  1913,  as  follows: 

"It  devolved  upon  the  plaintiff  to  overcome  net  only  the  evi- 
dence introduced  in  support  of  the  validity  of  the  will  upon  the 
trial,  but  also  the  presumption  of  the  validity  of  the  will  arising 
from  its  being  admitted  to  probate." 

This  rule  was  also  announced  in  case  No.  164,  court  of  ap- 
peals, Oarrett  et  al  v.  Perrigo  et  al,  decided  January  5,  1914. 

This  court  also  applied  the  rule  in  a  case  heard  in  Cuyahoga 
county  entitled  Blake  et  al  v.  Smith  et  al,  decided  January  11, 
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1915,  in  which  case  one  of  the  principal  errors  alleged  was  a 
failure  to  instruct  the  jury  as  to  the  proper  effect  to  be  given  to 
the  order  of  probate.  In  that  case  we  heard  additional  argu^ 
ments  upon  the  question,  both  orally  and  by  brief,  and  re-exam- 
ined the  question,  as  a  result  of  which  we  stated  that : 

**We  adhere  to  the  position  that  it  is  necessary  for  the  trial 
judge  in  a  will  contest  ease  to  state  to  the  jury  that  the  evidence 
offered  against  the  validity  of  the  will  must  be  sufficient  to  pre- 
ponderate against  the  evidence  offered  in  its  support,  supple- 
mented by  the  presuuiption  raised  by  the  statute  by  virtue  of  the 
probate  of  the  will,  before  the  jury  will  be  justified  in  returning 
a  verdict  against  the  validity  of  the  will.'' 

This  was  the  principal  error  inducing  a  reversal  of  the  judg- 
ment entered  in  the  Common  Pleas  Court  of  Cuyahoga  County 
in  that  case. 

The  rule  announced  by  this  court  as  above  indicated  is  in  ac- 
cordance with,  and  made  mandatory  by,  the  decision  of  the  Su- 
preme Court  in  Hall  v.  Hall,  78  0.  S.,  415,  416.  The  journal  en- 
try in  that  case  recites : 

**That  the  jury  was  not  instructed,  as  it  should  have  been  in- 
structed, that  before  they  would  be  entitled  to  return  a  verdict 
setting  aside  the  will  they  must  be  able  to  find  that  the  evidence 
adduced  by  the  contestant,  Charles  F.  G.  Hall,  outweighs  both 
the  evidence  adduced  by  the  defendant,  Anne  S.  Hall,  and  the 
presumption  arising  from  the  order  of  the  probate  court  admit- 
ting the  will  to  probate  as  the  valid  last  will  and  testament  of 
Mercy  A.  Hall." 

For  the  error  of  the  court  in  its  charge  as  above  indicated  the 
judgment  will  be  reversed. 

We  find  no  other  prejudicial  error  in  the  record  justifying  a 
reversal,  but  inasmuch  as  the  cause  is  to  be  remanded  for  a 
new  trial  we  call  attention  to  certain  evidence  that  was  admitted. 
Certain  non-expert  witnesses  were  asked  as  to  their  opinion  of  the 
mental  capacity  of  the  testator  at  a  time  when  the  testator  does 
not  appear  to  have  been  under  their  observation.  In  the  case  of 
Carr  v.  Carr,  supra,  we  called  attention  to  the  correct  rule  as 
to  this  class  of  evidence.  The  question  should  call  for  the  present 
opinion  of  the  witness  as  to  the  mental  condition  of  the  testator 
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at  the  time  when  such  person  was  under  his  observatioiu  The 
evidence  of  such  non-expert  witnesses  is  to  be  limited  to  the  time 
when  they  were  present  and  observing  the  person  about  whom 
they  are  testifying.    Bunyon  v.  Price  ei  dl,  15  0.  S.,  1. 

It  is  claimed  on  behalf  of  the  defendant  in  error  that  the  judg- 
ment should  be  affirmed  under  the  doctrine  announced  in  the 
second  syllabus  in  McAllister  v.  Hartzell,  60  0.  S.,  69.  We  ex- 
press no  opinion  as  to  whether  or  not  the  doctrine  of  that  ease 
is  applicable  in  a  will  contest  case,  but  even  if  it  were  appli- 
cable as  contended;  the  state  of  the  evidence  as  disclosed  by  th^ 
bill  of  exceptions  is  not  such  as  to  permit  this  court  to  dispose 
of  the  case  under  the  rule  of  McAllister  v.  Hartzell. 

The  judgment  of  the  common  pleas  court  will  be  reversed  and 
the  cause  remanded  for  new  trial. 

Richards,  J.,  and  Kinkade,  J.,  concur. 


DEriNinON  OF  N£XT  Or  KIN. 

Court  of  Appeals  for  Hamilton  County. 

Jane    Champlin    v.    John    M.    Walsh,    Executor    op   the 
WhjL  op  Marcena  Mausa  Goldsmith,  Deceased,  et  al. 

Decided,  May  29,  1916. 

Distribution — Determination  as  to  Next  of  Kin  of  One  Who  Died  With- 
out Issue — Section  8574. 

The  next  of  kin  within  the  sixth  clause  of  Section  8574,  General  Code, 
of  one  who  died  leaving  no  issue,  and  whose  father  and  mother 
are  both  dead  and  left  no  issue  surviving  them,  are  the  descend- 
ants of  her  grandparents,  or  her  great  grandparents,  or  her 
great  great  grandparents,  as  far  back  as  it  may  be  necessary  to  go. 

Hicks  &  Hicks,  for  plaintiff  in  error. 

John  M,  Walsh,  for  executor. 

James  R,  Jordan,  for  defendants  in  error. 

Jones  (Oliver  B.),  J. 

The  final  judgment  in  this  case,  in  the  court  of  common 
pleas,  ordered  distribution  of  the  property  undisposed  of  by 
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the  will  of  Marcena  Malisa  Goldsmith — one-half  of  that  which 
came  to  her  from  her  husband,  to-wit,  the  real  estate  and 
certain  bonds — to  Moses  Goldsmith,  the  brother  of  the  whole 
blood  of  her  deceased  husband;  and  provided  that  '*the  other 
one-half  of  said  surplus  of  said  bonds,  together  with  any  un- 
devised balance  of  the  personal  estate  of  said  testatrix  remain- 
ing after  the  payment  of  debts  and  legacies  as  above  provided, 

shall  be  paid  and  distributed  in  accordance  with  the  provisions 
of  the  General  Code  of  Ohio  applicable  thereto." 

This  case,  on  error  from  the  common  pleas  court,  was  heard 
in  this  court  before  the  judges  of  the  sixth  district,  who  af- 
firmed the  judgment  of  the  common  pleas  court  so  far  as  this 
matter  was  concerned,  and  modified  it  in  some  other  respects. 
The  parties,  however,  bring  it  again  to  the  attention  of  the 
court  because  of  their  failure  to  agree  as  to  what  provisions 
of  the  General  Code  of  Ohio  apply  to  the  distribution  of  this 

particular  property.  The  property  consists  of  a  house  and  lot 
in  Madisonville  and  government  bonds  of  the  value  of  about 

three  thousand  dollars,  all  of  which  came  to  the  testatrix  by 

devise  from  her  deceased  husband,  Charles  N.  Goldsmith,  and 

one  thousand  dollars  which  was  acquired  by  the  testatrix  from 

other  sources. 

There  is  no  question  about  the  one-half  of  the  property 
which  came  from  her  deceased  husband  going  to  his  brother, 

Moses  Goldsmith.     The  contention  submitted  to  the  court  is, 

that  because  testatrix  had  no  issue,  and  her  father  and  mother 

who  are  both  deceased  left  no  issue  surviving  her,  and  her  next 

of  kin  are  the  descendants  of  her  grandparents  or  great-grand- 
parents, that  she  left  no  next  of  kin  within  the  sixth  clause 

of  Section  8574  of  the  General  Code,  and  that  Moses  Gold- 
smith would  therefore  take  under  the  terms  of  Section  8576. 
The  right  to  the  one-half  of  the  real  estate  and  the  bonds 
taken  by  Moses  Goldsmith,  as  to  which  there  is  no  dispute,  is 
given  him  by  Section  8577,*General  Code.  The  claim  he  makes 
as  to  the  balance  of  the  property  is  under  Section  8576,  General 
Code.  By  its  terms  this  latter  section  would  operate  only 
where  "there  is  no  person  entitled  to  inherit  it  under  the  next 
three  preceding  sections."  The  next  of  kin  of  the  wife,  how- 
ever, claim  under  Section  8574,  clause  6,  which  is  as  follows : 
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* '  If  the  father  and  mother  are  dead,  the  estate  shall  pass  to 
the  next  of  kin,  and  their  legal  representatives,  to  and  of  the 
blood  of  the  intestate." 

Counsel  for  Moses  Goldsmith  contend  that  this  clause  under- 
takes to  make  two  classes  of  **next  of  kin*' — ^those  of  the  blood 
of  the  intestate,  and  those  not  of  the  blood  of  the  intestate. 
And  he  undertakes  to  say  that  the  only  next  of  kin  of  the  blood 
of  the  intestate  would  consist  of  the  children  and  their  issue 
and  the  father  and  mother  and  their  issue.  We  find  no  sup- 
port for  this  contention.  They  may  be  nearer  blood  relatives, 
but  the  grandparents  and  their  issue,  and  the  great  grand- 
parents and  their  issue,  are  also  blood  relatives,  as  far  back 
the  line  as  it  is  necessary  to  go  to  find  the  nearest  blood  rela- 
tives. 

The  purpose  of  inserting  the  words  **of  the  blood  of  the 
intestate"  seems  to  be  to  exclude  relatives  by  affinity  claiming 
through  a  husband  or  wife.  Strictly  speaking,  the  widow  is 
not  classed  as  next  of  kin,  nor  is  a  surviving  husband;  but 
under  general  definitions  that  are  sometimes  given,  either  of 
these  might  be  included  within  the  term.  The  Century  Diction- 
ary as  one  definition,  defines  **next  of  kin"  as  *'the  relatives 
of  a  decedent  entitled  to  his  personal  estate  under  the  statute 
of  distribution."  And  **kin"  is  defined  as  '* relationship;  con- 
sanguinity or  affinity."  Among  the  definitions  of  the  term 
''next  of  kin"  found  in  29  Cyc,  1044,  are:  ''nearest  of  kin; 
nearest  in  blood  relationship;   nearest  of  blood,"  etc. 

In  Armstrong  v.  Grandin,  39  0.  S.,  368,  an  order  of  the  pro- 
bate court  to  distribute  and  pay  over  funds  to  the  next  of 
kin  and  representatives  of  said  intestate  according  to  the  pro- 
visions of  the  statute,  etc.,  was  construed  to  include  the  widow, 
although  not  strictly  within  the  meaning  of  next  of  kin.  It  is 
agreed  that  there  are  living  relatives  of  Marcena  Malisa  Gold- 
smith who  can  be  found,  who  are  descendants  of  either  her 
grandparents,  of  her  great  grandparents  or  of  her  great  great 
grandparents,  whose  names  and  proximity  to  the  testatrix 
have  not  yet  been  fully  ascertained.     The  next  of  kin  thus 
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found  are  entitled  to  take  this  property  under  the  terms  of 
General  Code,  8574i 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 


PRBSVMPTION  THAT  EVIDENCE  JUSTIFIED  THE 

INSTRUCTION  GIVEN. 

Court  of  Appeals  for  Hamilton  County. 

Eliza  Samuels  v.  The  Cincinnati  Traction  Co. 

Decided,  March  31,  1915. 

Charge  of  Court — Instruction  cls  to  Contributory  Negligence  Will  he 
Presumed  to  Have  Been  Justified — Where  Bill  of  Exceptions  Con- 
tains Only  Part  of  the  Evidence, 

Where  the  bill  of  exceptions  contains  only  a  part  of  the  evidence,  and 
It  Is  complained  that  the  court  erred  In  making  any  reference  in 
Its  charge  to  the  jury  to  the  subject  of  contributory  negligence  as 
to  which  the  pleadings  tendered  no  Issue,  a  reviewing  court  will 
presume  that  the  evidence  justified  an  Instruction  on  that  subject. 

Oeorge  J.  Slaline  and  Matthews  &  Matthews,  for  plaintiff  in 
error. 

Joseph  WUby,  contra. 

Allread,  J. 

The  plaintiff  below,  who  is  also  plaintiff  in  error,  claims  to 
have  been  injured  while  in  the  act  of  alighting  from  a  street 
railway  car.  The  negligence  charged  against  the  company  is 
the  premature  starting  of  the  car.  The  answer  is  a  general  de- 
nial. The  trial  resulted  in  a  verdict  and  judgment  for  de- 
fendant. 

The  plaintiff  took  a  bill  of  exceptions  embodying  the  entire 
charge  of  the  trial  court,  but  only  a  small  portion  of  the 
evidence.  The  only  assignment  of  error  urged  by  counsel  in 
this  court  is  that  the  trial  court  erred  in  charging  the  jury 
upon  the  subject  of  contributory  negligence.  It  is  not  con- 
tended that  the  charge  given  is  incorrect  in  the  abstract,  but  it 
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is  urged  that  it  was  improper  for  the  court  to  charge  upon  that 
subject  at  all. 

The  bill  of  exceptions  recites  that  **the  plaintiff  \o  maintain 
the  issues  on  her  part  introduced  the  evidence  of  certain  wit- 
nesses." 

There  is  no  statement  of  what  the  evidence  on  behalf  of 
plaintiff  tended  to  prove.  It  is  not  a  conclufdve  presumption 
that  the  plaintiff's  evidence  was  confined  strictly  to  the  aver- 
ments of  her  petition;  nor  is  it  inconsistent  with  the  record, 
that  evidence  may  have  been  offered  on  behalf  of  plaintiff  tend- 
ing to  raise  an  inference  of  contributory  negligence. 

The  fact  that  the  pleadings  tender  no  issue  upon  contribu- 
tory negligence  is  not  the  only  test  as  to  whether  contributory 
negligence  may  become  an  issue  for  the  consideration  of  the 

court  and  jury.  In  the  very  recent  case  of  Tine  Rayland  Cad 
Company  v.  McFadden,  Admr.,  90  0.  S.,  183,  the  law  arising 

out  of  the  cases  of  Cincinnati  Traction  Company  v.  Forest^  73 
0.  S.,  1,  and  Cincinnati  Traction  Company  v.  StephenSy  Admr., 
75  0.  S.,  171,  is  discussed,  and  the  doctrine  clearly  established 
that  notwithstanding  the  pleadings  tender  no  issue  of  con- 
tributory negligence,  yet  if  the  evidence  offered  by  plaintiff 
creates  an  inference  of  contributory  negligence,  the  trial  court 
is  justified  in  instructing  the  jury  upon  the  law  of  contribu- 
tory negligence  as  applicable  to  the  evidence  so  offered. 

In  the  absence  of  a  showing  to  the  contrary,  we  are  bound 
to  presume  that  the  evidence  justified  the  charge  of  the  trial 
court,  for  it  is  a  principle  constantly  applied  by  reviewing 
courts  that  all  reasonable  presumptions  consistent  with  the 
record  under  review  must  be  indulged  in  favor  of  regularity 
and  against  error. 

There  being  no  error  manifest  upon  the  record,  it  follows 
that  the  judgment  of  the  court  of  common  pleas  should  be 
affirmed. 

Ferneding,  J.,  and  Kunklb,  J.,  concur. 
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MOTION  TO  DIRECT  A  VSRDICT  NOT  A  SUBMISSION 

OP  THE  CASE. 

Court  of  Appeals  f«r  Stark  County. 

City  op  Canton  v.  Walter  Prykb. 

Decided,  December  5,  1916. 

Motions  by  Both  Defendant  and  Plaintiff  at  Close  of  PlaintifTs  Evidence 
— Not  a  Waiver  by  Defendant  of  the  Right  to  Introduce  Evidence 
and  Buhmit  Cause  to  the  Jury  on  the  Facts. 

1.  A  motion  made  by  the  defendant,  at  the  close  of  the  evidence 

offered  by  the  plaintiff,  to  direct  a  verdict  in  favor  of  the  defend- 
ant is  not  a  submission  of  the  defendant's  case  and  can  not  be 
made  so  by  the  plaintiff's  joining  in  such  motion.  Such  a  motion 
by  the  defendant  tests  the  sufficiency  of  the  plaintifTs  evidence, 
and  is  in  nowise  a  submission  of  defendant's  case. 

2.  A  motion  by  defendant  to  direct  a  verdict  in  his  favor  made  at 

the  close  of  the  evidence  of  plaintiff  is  equivalent  to  a  demurrer 
to  the  plaintifTs  evidence  and  under  the  code  practice  if  overruled, 
the  defendant  has  a  right  to  introduce  his  testimony  and  have 
the  cause  submitted  to  the  jury  on  the  facts;  and  the  nature  of 
such  a  motion  by  defendant  is  not  changed  by  plaintiff  joining  in 
such  motion. 

3.  Where  it  appears  that  at  the  close  of  the  testimony  offered  by 

the  plaintiff,  a  motion  was  made  by  the  defendant  to  direct  a 
Terdlct  in  its  favor,  and  a  motion  was  also  made  by  the  plaintiff 
to  direct  a  verdict  in  his  favor  and  the  motion  of  the  defend- 
ant was  overruled,  the  defendant  then  had  the  right  to  go  for- 
ward and  offer  his  evidence  and  have  the  whole  cause  submitted 
to  the  jury  on  the  facts;  and  when  the  motion  of  plaintiff  was 
sustained  and  a  verdict  for  plaintiff  was  directed  by  the  court, 
such  action  on  the  part  of  the  court  deprived  the  defendant  of  its 
constitutional  right  to  a  trial  by  jury. 

4.  The  right  of  trial  by  jury  should  ever  be  held  inviolate,  and  if  a 

party  who  is  entitled  to  such  trial  waives  such  right,  the  record 
must  disclose  such  waiver  In  unequivocal  terms. 

Walter  8.  Ruff  and  Clarence  A.  Fisher,  for  plaintiff  in  error. 
Wehber  &  Tttmer,  contra. 
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Powell,  J. 

Error  to  the  Court  of  Common  Pleas  of  Stark  County. 

The  defendant  in  error,  Walter  Pryke,  recovered  a  judgment 
against  the  city  of  Canton  for  damages  arising  from  the  loss  of 
the  personal  services  of  his  wife,  by  reason  of  the  negligence  of 
said  city  in  the  maintenance  of  its  streets  and  street  croasingB. 
Said  judgment  is  brought  into  this  court  by  petition  in  error 
for  review.  The  question  presented  to  us  for  adjudication  is 
one  of  procedure  and  not  one  arising  out  of  the  merits  of  the 
case. 

The  record  shows  that  when  the  case  was  on  trial  in  the  ooort 
of  common  pleas  the  plaintiff,  Pryke,  offered  his  testimony  and 
rested  his  case.  The  defendant.  City  of  Canton,  then  moved  for 
a  directed  verdict  in  its  favor,  whereupon  the  plaintiff  joined  in 
said  motion,  asking  a  directed  verdict  in  favor  of  the  said 
plaintiff.  The  court  overruled  the  motion  of  defendant  and  sus- 
tained the  motion  of  plaintiff,  directing  a  verdict  in  his  favor 
in  the  sum  of  $2,500,  which  verdict  was  returned  by  the  jury, 
and  the  judgment  thereupon  was  entered.  Defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  a  bill  of  ex- 
ceptions was  taken,  containing  the  entire  record,  and  the  same 
was  filed  in  this  court  with  the  petition  in  error. 

Did  the  court  err  in  its  action  on  said  two  motions  for  a  di- 
rected verdict  ?    We  are  of  the  opinion  that  it  did. 

The  conduct  of  the  trial  of  a  cause  in  the  court  of  common 
pleas  is  provided  for  by  Sections  11447  and  11448  of  the  Gen- 
eral Code.  By  subdivision  three  of  said  Section  11447  it  is  pro- 
vided as  follows: 

"3.  The  party  who  would  be  defeated  if  no  evidence  were 
offered  on  either  side,  first  must  produce  his  evidence,  and  the 
adverse  party  must  then  produce  his  evidence.'* 

Pursuant  to  this  direction  plaintiff  offered  all  his  evidence 
and  rested.  Defendant  then,  by  his  motion  for  a  directed  ver- 
dict, submitted  for  the  consideration  of  the  court  the  evidence 
offered  by  the  plaintiff,  with  the  claim  that  even  if  its  truth  were 
admitted  it  would  not  make  a  case  that  would  entitle  the  plaintiff 
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to  a  judgment  in  his  favor.  The  action  of  the  defendant  was 
equivalent  to  a  demurrer  to  the  evidence,  the  only  difference  be- 
ing in  the  legal  effect  of  an  order  sustaining  the  same.  Formerly 
on  an  order  sustaining  a  demurrer  to  the  evidence,  a  non-suit 
was  entered,  which  did  not  bar  a  second  suit  on  the  same  cause 
of  action;  but  now  a  judgment  entered  on  an  order  sustaining 
a  motion  to  direct  a  verdict  is  res  judicata  and  no  second  suit 
can  be  maintained;  otherwise  a  motion  to  direct  a  verdict  and 
a  demurrer  to  the  evidence  are  one  and  the  same  thing.  A  mo- 
tion by  the  defendant  to  direct  a  verdict  at  the  close  of  plaint- 
iff's case  is  not  a  submission  of  the  defendant's  case  and  can  not 
be  made  so  by  the  plaintiff's  joining  in  such  motion.  He  had  noth- 
ing to  submit  that  was  not  already  submitted  when  he  had  offered 
his  evidence  and  rested  his  case.  His  joining  in  defendant's 
motion  does  not  change  the  nature  of  it.  It  is  still  a  motion  test- 
ing the  suflSciency  of  the  plaintiff's  evidence,  and  is  in  no  wise  a 
submission  of  defendant's  case. 

It  is  said,  however,  that  the  record  does  not  show  a  prejudicial 
error  in  the  action  of  the  court;  that  the  defendant  should  have 
stated  what  he  intended  to  prove  by  the  evidence  to  be  offered. 
We  do  not  subscribe  to  this  view.  The  statute  above  cited  pre- 
scribes what  the  record  should  show.  It  should  show  that  the 
plaintiff  offered  his  testimony  and  rested ;  that  a  motion  to  direct 
a  verdict  was  filed  by  the  defendant  and  overruled ;  that  the  de- 
fendant then  offered  its  evidence,  or  refused  to  offer  any,  as 
the  case  might  be,  and  rested.  If  its  motion  to  direct  a  verdict 
was  then  renewed  as  recfuired  by  law,  the  whole  case  would 
be  before  the  court  and  jury ;  and  a  motion  by  the  plaintiff  for 
judgment  on  the  whole  case  would  be  a  submission  of  the  whole 
case  to  the  court,  as  a  matter  of  law  and  without  the  intervention 
of  the  jury. 

A  case  can  not  be  submitted  and  adjudicated  on  the  submission 
of  one  side  only.  If  it  is  submitted  on  the  evidence  it  must 
be  submitted  on  the  whole  evidence,  and  the  record  must  so 
show.  If  on  a  motion  for  judgment  on  the  pleadings  it  must 
be  on  all  the  pleadings  in  the  case  and  not  on  any  one  of  them. 
It  is  not  necessary  in  this  case  to  show  what  the  evidence  to  be 
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offered  tended  to  prove.  It  is  only  necessary  to  show  that  the 
defendant  had  evidence  to  offer,  or  if  it  had  none  to  offer  that 
it  rested  its  case.  This,  the  record  does  not  show,  and  the  court 
erred  in  directing  a  verdict  for  plaintiff  and  in  entering  judg- 
ment thereon  without  such  evidence  having  been  offered. 

It  is  strongly  contended  in  argument  that  the  defendant 
waived  its  right  to  have  its  case  submitted  to  a  jury,  and  that 
it  consented  to  have  its  case  passed  on  by  the  court,  or  that  the 
court  should  direct  such  verdict  to  be  returned  as  the  pleadings 
and  the  evidence  would  warrant. 

The  right  of  trial  by  jury  should  ever  be  held  inviolate,  and 
if  a  party  who  is  entitled  to  a  trial  of  his  cause  by  a  jury,  waives 
such  right,  the  record  ought  to  disclose  such  waiver  in  unequivo- 
cal terms.  What  does  this  record  disclose  that  can  be  construed 
as  a  waiver  of  a  jury  trial,  and  submission  of  the  same  to  the 
court  without  the  intervention  of  a  jury. 

The  record  shows  that  the  court  overruled  the  motion  of  de- 
fendant for  a  directed  verdict  and  sustained  the  motion  of  plaint- 
iff for  such  verdict.  After  this  had  been  done,  counsel  for  the 
plaintiff  said :  ''We  now  ask  that  the  case  go  to  the  jury  on  the 
facts."  Counsel  for  the  defendant  then  said:  '*We  object  and 
insist  that  it  is  not  the  correct  procedure."  The  court  then 
submitted  the  case  to  the  jury  by  directing  it  to  return  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $2,500,  which  it  did. 

The  majority  of  the  court  do  not  think  that  this  constitutes  a 
waiver  of  any  of  its  rights  on  the  part  of  the  defendant.  It  was 
and  is  more  of  a  protest  to  the  action  of  the  court  in  sustaining 
plaintiff's  motion  for  a  directed  verdict,  the  motion  for  which 
had  already  been  sustained.  There  remained  nothing  to  sub- 
mit except  a  direction  by  the  court  to  the  jury  to  retire  and 
return  a  verdict  in  an  amount  fixed  by  the  court. 

**The  right  of  trial  by  jury  being  guaranteed  to  all  our  citi- 
zens by  the  Constitution  of  the  state,  can  not  be  waived  or  vio- 
lated by  either  legislative  act  or  judicial  order  or  decree." 
Gibhs  V.  Village  of  Qirard,  88  Ohio  St.,  34. 

In  the  able  opinion  in  this  case,  at  page  47,  the  court  says : 
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**So  long  as  the  trial  by  jury  is  a  part  of  our  system  of  juris- 
prudence, its  constitutional  integrity  and  importance  should  be 
jealously  safeguarded.  The  right  to  trial  by  jury  should  be  as 
inviolate  in  the  working  of  our  courts  as  it  is  in  the  wording 
of  our  Constitution." 

A  majority  of  the  court  think  there  was  no  waiver  of  any 
rights  on  the  part  of  the  defendant;  that  the  court  erred  in 
sustaining  plaintiff's  motion  for  a  directed  verdict,  and  in  di- 
recting the  jury  to  return  the  verdict  that  was  returned. 

Said  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded  to  the  court  of  common  pleas  for  a  new  trial,  and 
for  such  other  proceedings  as  are  authorized  by  law.  Judg- 
ment reversed. 

HoucK,  J.,  concurs.    Shields,  J.,  dissents. 


Shields^  J.,  dissenting. 

I  dissent  from  the  conclusion  reached  herein  by  my  associates, 
basing  such  dissent  upon  the  conclusion  stated  in  the  majority 
opinion  in  respect  to  the  court  below  denying  to  the  defendant 
its  constitutional  right  of  trial  by  jury. 

In  referriug  to  the  parties  herein  they  will  be  referred  to  in 
the  same  relation  as  they  were  in  the  action  below. 

The  proceeding  instituted  here  is  to  reverse  the  judgment  of 
the  court  of  common  pleas  rendered  in  an  action  brought  by 
the  plaintiff  to  recover  damages  for  loss  of  the  services  of  his 
wife,  Elizabeth  Pryke,  because  of  the  injuries  alleged  to  have 
been  sustained  by  her  by  tripping  and  falling  over  a  defectively 
constructed  gutter  plate  at  the  intersection  of  Cherry  avenue 
and  Fourth  street  in  the  city  of  Canton,  caused,  as  alleged,  by 
the  negligence  and  carelessness  of  said  city. 

An  answer  was  filed  denying  the  negligence  charged  and  deny- 
ing all  liability  on  the  part  of  said  city. 

Trial  was  had  and  at  the  conclusion  of  the  evidence  introduced 
on  behalf  of  the  plaintiff  upon  motions  submitted  for  a  directed 
verdict  by  both  the  plaintiff  and  defendant,  as  hereinafter  more 
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particularly  set  forth,  the  trial  court  directed  the  jury  to  return, 
a  verdict  for  the  plaintiff  in  the  sum  of  $2,500,  which  was  accord- 
ingly done  and  judgment  was  entered  upon  said  verdict. 

The  petition  in  error  alleges  several  grounds  for  the  reversal 
of  said  judgment,  but  the  principal  grounds  argued  and  relied 
on  are  contained  in  what  are  designated  as  grounds  Numbers 
6  and  8,  which  are  as  follows: 

**6.  The  court  erred  in  directing  a  verdict  in  favor  of  the 
defendant  in  error  after  said  court  has  overruled  the  motion  of 
the  plaintiflP  in  error  to  direct  a  verdict  in  its  favor,  and  said 
court  in  refusing  to  permit  the  plaintiff  in  error  to  introduce 
any  testimony,  deprived  it  of  its  constitutional  right  of  a  trial 
by  jury  as  guaranteed  to  it  by  Section  5,  Article  I  of  the  Con- 
stitution of  the  state  of  Ohio. 

*'8.  There  is  further  error  in  the  record  and  proceedings  in 
this,  that  at  the  close  of  the  evidence  offered  by  the  defendant 
in  error  the  plaintiff  in  error  having  made  a  motion  for  the 
direction  of  a  verdict  in  its  favor  and  the  court  having  then  and 
there  overruled  the  same,  and  without  giving  the  plaintiff  in  er- 
ror any  opportunity  to  introduce  its  testimony  in  defense  and  as 
against  its  offer  to  so  introduce  its  testimony  in  defense,  di- 
rected a  verdict  on  the  sole  evidence  of  the  def endimt  in  error, 
to  all  of  which  the  plaintiff  in  error  then  and  there  objected 
and  protested ;  and  the  plaintiff  in  error  says  that  thereby  the 
court  deprived  the  plaintiff  in  error  of  its  constitutional  right 
of  a  trial  by  jury  as  guaranteed  it  under  Section  5  of  Article  I 
of  the  Constitution  of  Ohio,  and  that  the  act  of  said  court  in 
so  directing  a  verdict  in  favor  of  the  defendant  in  error  and  re- 
fusing to  permit  the  plaintiff  in  error  to  present  its  evidence 
to  the  jury  for  its  consideration,  was  an  arbitrary  and  unreason- 
able exercise  of  judicial  authority.'' 

It  appears  from  the  record  that  at  the  conclusion  of  the 
plaintiff's  case  the  defendant  submitted  the  following  motion: 

''Now  comes  the  defendant  and  moves  the  court  to  arrest  this 
case  from  the  jury  and  direct  a  verdict  in  favor  of  the  defend- 
ant for  the  reason  that  the  evidence  produced  on  the  part  of  the 
plaintiff  is  insufficient  in  law  to  sustain  the  plaintiff's  cause  of 
action,  and  for  the  further  reason  that  plaintiff  has  not  claimed 
any  actual  notice  on  the  part  of  the  city  of  the  defective  street 
and  there  is  no  evidence  of  any  constructive  notice  sufficient 
to  warrant  the  court  in  submitting  this  cause  to  the  jury." 
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It  appears  that  upon  the  submission  of  the  foregoing  motion  of 
the  defendant,  the  plaintiff  likewise  submitted  the  following 
motion : 

'*Now  comes  the  plaintiff,  the  defendant  having  moved  the 
court  to  direct  a  verdict  for  the  defendant,  and  joins,  in  such 
motion  and  asks  the  court  to  direct  a  verdict  for  the  plaintiff." 

Here  the  record  shows  that  the  foregoing  motions  were  sub- 
mitted; it  was  argued  that  the  motion  of  the  defendant  was 
passed  on  and  overruled  by  the  trial  court  before  the  motion  of 
the  plaintiff  was  made,  and  that,  therefore,  the  two  motions  were 
not  before  the  trial  court  for  determination  at  the  same  time. 
Whatever  the  fact,  the  court  can  only  accept  the  record  as  show- 
ing the  proceedings  upon  the  trial,  and  referring  to  the  record 
we  find  the  following  after  the  submission  of  said  motion  for 
a  verdict  by  the  defendant:    ** Motion  overruled." 

After  referring  to  the  fact  that  both  the  defendant  and  plaint- 
iff submitted  motions  for  a  directed  verdict,  the  following  ap- 
pears: 

*  *  The  Court :  The  record  should  show  that  Mr.  Turner  made 
his  motion  before  the  court  overruled  the  defendant's  motion. 
The  fact  is  Mr.  Turner  and  myself  spoke  at  the  same  time  and 
the  stenographer  took  my  remark  and  turned  around  and  asked 
what  Mr.  Turner  had  said  because  of  the  fact  that  both  spoke 
at  the  same  time ;  Mr.  Turner  was  right  there  and  he  was  dili- 
gent in  the  matter,  he  attempted  to  protect  the  rights  of  his 
client. 

**Mr.  Buff:  The  motion  of  the  defendant  having  been  over- 
ruled, the  defendant,  the  City  of  Canton,  now  offers  Miss  Tyrone 
Bloomfield  as  a  witness  on  behalf  of  said  defendant  to  give  testi- 
mony in  its  behalf. 

**Mr.  Turner:  I  want  the  record  to  show  that  plaintiff's 
counsel  at  this  point  interposed  and  objected  to  the  statement 
made  by  counsel  for  the  defendant,  in  view  of  the  fact  that  the 
court  has  not  passed  upon  either  of  the  motions  submitted  at 
this  time  and  the  statement  dictated  by  counsel  in  the  record  as 
a  statement  of  fact  does  not  comport  with  the  facts. 

'*The  Court:  The  objection  by  counsel  for  plaintiff  is  well 
taken  and  sustained.  At  the  conclusion  of  the  plaintiff's  case, 
and  after  the  plaintiff  had  rested  his  case,  counsel  for  defendant 
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made  the  motion  hereinbefore  set  forth.  The  court  had  stepped 
down  from  the  bench  to  listen  to  the  dictation  and  Mr.  Turner, 
counsel  for  plaintiff,  had  also  stepped  to  the  stenographer's  table 
and  was  listening  to  the  dictation.  At  the  conclusion  of  the 
dictation  Ml".  Turner  and  the  court  spoke  at  the  same  instant 
The  court  overruling  the  motion  made  by  the  counsel  for  the 
defendant  and  Mr.  Turner  making  a  motion  to  the  effect  that  the 
case  should  be  taken  from  the  jury  and  a  verdict  directed  in 
favor  of  the  plaintiff.  The  record  should  show  that  immediately 
following  the  motion  by  counsel  for  defendant  the  motion  was 
made  by  Turner  as  counsel  for  the  plaintiff. 

''And  the  court  coming  now  to  pass  upon  the  motions  made 
by  the  respective  counsel  overrules  the  motion  made  by  counsel 
for  the  defendant  and  sustains  the  motion  made  by  counsel  for 
the  plaintiff,  to  which  ruling  of  the  court  counsel  for  defendant 
excepts. 

''Counsel  for  plaintiff:  We  now  ask  that  the  case  go  to  the 
jury  on  the  facts. 

"Counsel  for  defendant:  We  object  and  insist  that  this  is 
not  the  correct  procedure. 

"Court:  Inasmuch  as  it  is  a  question  of  the  case  to  be  sub- 
mitted to  the  jury,  I  think  under  the  88th  (}hio  State  the  court 
has  no  alternative  in  the  matter  and  must  submit  the  case  to 
the  jury,  which  it  will  do. 

"Gentlemen  of  the  jury:  Motions  have  been  made  in  this 
case  in  such  a  way  and  to  such  an  extent  that  it  has  become 
the  duty  of  the  court  to  direct  you  in  your  finding  in  this  case. 
It  is  the  duty  of  the  court  and  I  now  direct  you  that  you  shall 
return  a  verdict  for  the  plaintiff  in  this  case  and  in  the  sum 
of  $2,500.  You  may  retire  and  you  may  return  a  verdict  for 
that  amount. 

"Now  comes  the  defendant  and  excepts  to  the  court  direct- 
ing a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $2,500." 

Upon  the  foregoing  record,  did  the  court  err  in  directing  a 
verdict  for  the  plaintiff! 

Courts  have  full  control  of  their  records,  and  while  it  is  ap- 
parent that  some  confusion  arose  due  to  the  fact  that  both  the 
court  and  counsel  were  talking  at  the  same  time  after  the  sab- 
mission  of  said  motions  for  a  directed  verdict,  there  is  no  room 
for  doubt,  as  shown  by  the  record,  that  said  motions  were  sub- 
mitted to  the  court  before  either  was  passed  upon. 
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The  statute  plainly  regulates  the  method  of  procedure  of  trials. 
Here  it  appears  that  after  the  plaintiff  had  submitted  his  case 
a  motion  was  made  by  both  the  defendant  and  the  plaintiff  for 
a  directed  verdict.  While  recognizing  the  distinction  between 
a  non-suit  under  the  former  code  practice  and  the  legal  effect 
of  a  directed  verdict  under  the  present  code  provision,  the  ques- 
tion arises  upon  the  record  as  to  what  additional  legal  right,  if 
any,  did  the  plaintiff  acquire  by  the  submission  of  his  motion 
for  a  directed  verdict  in  connection  with  that  of  the  defendant  t 
The  plaintiff's  case  was  then  already  made  and  it  would  seem 
that  the  submission  of  said  motion  in  no  wise  changed  the  situa- 
tion. The  question  and  the  only  question  before  the  trial  court 
was  on  the  sufficiency  of  the  evidence  introduced  upon  the  part 
of  the  plaintiff  to  make  his  case  under  his  petition,  as  raised  by 
the  defendant's  motion  to  direct  a  verdict  in  favor  of  the  de- 
fendant on  the  ground  ''that  the  evidence  produced  on  the  part 
of  the  plaintiff  is  insufficient  in  law  to  sustain  the  plaintiff's 
cause  of  action." 

If  the  record  stopped  here  I  would  say  that  this  action  of  the 
trial  court  in  undertaking  to  render  judgment  on  the  motion  of 
the  plaintiff  as  the  case  then  stood  was  not  only  irregular,  but 
erroneous,  for  I  am  not  fully  persuaded  that  the  trial  court, 
under  the  authorities  presented,  was  authorized  to  enter  a  judg- 
ment in  the  case  until  after  all  the  evidence  had  been  presented 
upon  the  part  of  both  the  plaintiff  and  the  defendant,  or  until 
full  opportunity  had  been  offered  the  defendant  to  present 
its  defense  unless  such  right  was  waived,  in  which  event  such 
waiver  would  be  deemed  a  submission  to  the  court  of  the  ques- 
tions of  law  and  fact  involved.  That  the  defendant  had  the  con- 
stitutional right  to  have  its  rights  passed  upon  by  a  jury  admits 
of  no  question,  but  it  is  claimed  that  this  right  was  waived  by 
the  defendant  in  refusing  to  introduce  any  evidence  after  the, 
trial  court  held  against  it  on  its  motion  for  a  directed  verdict. 
True,  it  may  be  said  that  the  court  had  then  already  sustained 
a  motion  for  a  directed  verdict  on  behalf  of  the  plaintiff,  who, 
as  already  stated,  was  called  upon  to  sustain  the  allegations  of 
his  petition,  which  action  of  the  court  was  of  itself  harmless; 
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but  after  the  dispute  between  the  court  and  counsel  over  the 
statements  of  the  record  was  settled,  as  appears  by  the  record, 
with  the  right  reserved  to  the  defendant  to  make  its  defense 
upon  the  merits  of  the  case,  was  not  the  opportunity  then  ex- 
pressly offered  to  the  defendant  to  make  such  defense  and  such 
opportunity  declined?  Under  this  record  I  am  of  the  opinion 
that  the  constitutional  right  of  the  defendant  to  have  the  merits 
of  its  case  passed  upon  by  a  jury  was  not  denied,  but  that  saeh 
right  was  expressly  waived  by  the  defendant's  own  voluntary 
act ;  and  having  waived  it,  the  court  under  the  law  then  became 
invested  with  the  functions  of  a  jury  and  passed  on  the  evi- 
dence and  directed  a  verdict,  which  was  accordingly  rendered 
by  the  jury. 

For  the  foregoing  reasons  I  do  not  concur  in  the  judgment 
of  the  majority  of  the  court. 
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Joseph  Scheve  v.  State,  ex  rel  Josbphinb  Derib. 

Decided,  March  27,  1916. 

Bastardy — Preferable  Form  of  Atoard  for  Support  of  Child — Reputed 
Father  May  Consent  to  Pay  Weekly — Section  12123. 

Under  the  provisions  of  Section  12123,  General  Code,  the  reputed  father 
of  a  bastard  child  should  be  adjudged  to  pay  a  lump  sum,  which 
may  be  made  payable  In  Installments,  but  where  by  silence  and 
otherwise  he  consents  to  an  order  for  payment  of  a  fixed  amount 
weekly,  with  the  privilege  to  the  parties  to  apply  at  any  time  fbr 
a  modification  of  the  order,  he  will  not  be  heard  to  complain  by 
a  reviewing  court. 

Dempsey  &  Nieberding,  for  plaintiff  in  error. 
Charles  F.  Hornherger  and  Harry  R.  Weber,  contra. 

Gorman,  J. 

This  cause  was  a  second  time  submitted  to  this  court  under 
an  application  for  a  rehearing. 
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On  the  original  submission  this  court  affirmed  the  judgment 
of  the  court  of  common  pleas,  and  the  court  still  and  now  adheres 
to  its  former  decision. 

It  appears  from  the  meager  record  before  us  that  the  plaint- 
iff in  error  was  adjudged  the  reputed  father  of  a  bastard  child, 
in  the  common  pleas  court,  and  thereupon  the  court  adjudged 
him  to  stand  charged  with  the  maintenance  of  said  child  in  the 
sum  of  five  dollars  per  week  until  the  further  order  of  the  court; 
and  in  default  of  such  payment  that  he  stand  committed  to  the 
county  jail  of  Hamilton  county,  Ohio.  The  judgment  further 
provided  that  upon  the  birth  of  said  child  the  said  amount  may 
be  modified  or  increased  or  a  lump  sum  decreed  to  be  paid  the 
mother,  Josephine  Derie,  in  full  satisfaction.  This  entry  was 
made  on  March  18, 1914. 

On  May  6,  1914,  Schreve,  defendant  below,  moved  the  court 
to  modify  the  said  judgment  and  reduce  the  amount  ordered  to 
be  paid  to  said  Josephine  Derie. 

On  July  1, 1914,  the  court  made  this  entry : 

*'By  consent  of  parties  the  motion  to  lessen  the  weekly  pay- 
ments came  on  for  hearing,  and  it  is  ordered  and  decreed  that  the 
defendant  pay  to  plaintiff  a  weekly  sum  of  four  dollars  per 
week  instead  of  five  dollars  as  decreed  in  the  temporary  judg- 
ment hereinbefore  given. 

''It  is  also  ordered  and  decreed  that  the  parties  may  at  any 
time  apply  for  a  lessening  or  addition  to  the  sum  herein  or- 
dered.'' 


We  are  of  the  opinion  that  under  the  provisions  of  Section 
12123,  General  Code,  the  court  should  have  adjudged  the  reputed 
father  to  pay  a  lump  sum,  which  might  have  been  made  payable 
in  installments.  But  in  view  of  the  language  above  set  out  we 
find  that  Scheve  consented  to  this  judgment  against  him,  and 
not  that  he  merely  consented  to  the  hearing  of  the  motion  as 
claimed  by  his  counsel.  This  belief  is  strengthened  when  we 
note  that  no  exception  or  objection  was  made  to  the  judgment 
entry,  and  that  it  was  more  favorable  to  him  than  was  the  judg- 
ment entry  of  March  18,  1914,  to  which  he  neither  excepted  nor 
objected. 
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Having  consented  to  this  last  judgment  we  see  no  good  rea- 
son why  this  court  should  now  be  called  upon  to  reverse  a  judg- 
ment favorable  to  him  and  to  which  his  consent  was  given. 

Furthermore,  it  appears  from  the  entry  to  which  error  is 
prosecuted  that  the  parties  were  accorded  the  right  to  apply  to 
the  court  at  any  time,  to  have  this  anomalous  judgment  modified 
by  increasing  or  diminishing  the  sum  ordered  paid. 

For  these  reasons  the  judgment  is  affirmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


DEMURRAGE  ON  A  GAIL  Or  COAL  RErUSED  BY 

THE  CONSIGNEE. 

Court  of  Appeals  for  Wood  County. 

Toledo  &  Ohio  Centeaij  RAHiWAY  Company  v.  Habky  L.  Wn*- 

soN,  Doing  Business  undeb  the  Firm  Name  of  Thb 

Prairie  Depot  Electric  Light  Company.* 

Decided,  October  22,  1913. 

Railways — Demurrage  Charges  Must  be  for  a  Reasonable  Period — Co»- 
signee  Refused  to  Accept  Shipment  and  Car  Was  Not  Unloaded 
until  Contents  Were  Bold. 

Where  a  consignee  refuses  to  accept  a  car  load  of  freight,  the  railway 
company  must  make  disposition  thereof  within  a  reasonable  time, 
and  a  demurrage  charge  on  the  car  so  detained  can  be  made  only 
for  a  reasonable  time. 

Doyle  &  Lends,  for  plaintifF. 
Ora  L.  Wade,  contra. 

Eineade^  J. 

This  action  in  the  common  pleas  court  was  begun  to  recover 
an  amount  claimed  to  be  due  the  railway  company  for  demurrage 
on  a  car  claimed  to  have  been  held  without  being  unloaded  for 
a  given  period  of  time  by  the  defendant.  The  railway  company 
sought  to  recover  $64.69  as  demurrage.  The  case  was  submitted 
to  the  court  of  common  pleas  on  a  stipulation  of  counsel  for  the 
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respective  parties,  and  the  evidence.  A  jury  being  waived,  the 
court  of  common  pleas  found  in  favor  of  the  railway  company 
for  $14.60,  and  entered  judgment  accordingly.  This  is  a  pro- 
ceeding in  error  to  reverse  that  judgment.  The  claim  is  made 
that  the  finding  and  judgment  of  the  court  of  common  pleas 
is  at  variance  with  the  stipulations  made  between  the  parties 
at  the  commencement  of  the  trial,  and  attention  is  called  to  the 
fact  that  that  stipulation  in  terms  provided  that  $64.69  was  the 
correct  balance  due  for  demurrage,  if  the  defendant  was  liable. 

Upon  the  hearing  of  the  case  here  it  was  stated  that  the  whole 
matter  turned  upon  the  construction  and  meaning  of  this  stipu- 
lation made  at  the  trial. 

The  bill  of  exceptions  shows  that  the  case  was  not  only  heard 
upon  the  stipulations,  but  upon  the  evidence  as  well.  It  is 
clearly  evident  from  the  record  that  the  common  pleas  court 
considered  the  stipulations  mentioned  as  meaning  that  if  the 
defendant  was  liable  for  demurrage  for  the  whole  period  which 
the  car  remained  unloaded,  then,  and  in  that  event,  the  amount 
mentioned  in  the  stipulation  would  measure  and  determine  the 
amount  of  the  judgment  to  be  entered. 

The  defendant  ordered  a  car  of  coal  from  a  coal  company, 
agreeing  to  pay  a  stipulated  price  per  ton  for  the  coal  f.  o.  b. 
car  at  the  mine.  No  directions  were  given  by  the  defendant  as 
to  the  route  over  which  the  coal  should  be  shipped.  The  coal 
was  shipped  over  the  Pennsylvania  Railroad  from  the  Cam- 
bridge mine  district  in  Southern  Ohio  to  Toledo  and  thence 
to  Prairie  Depot  over  the  Toledo  &  Ohio  Central  Railway.  Im- 
mediately upon  the  arrival  of  the  car  the  consignee  gave  the 
railway  company  notice,  and  notified  the  consignor  that  he  re- 
fused the  car,  which  was  done  solely  on  the  ground  that  the 
freight  rate  of  $1.60  per  ton  was  excessive,  the  consignee  claim- 
ing that  the  proper  freight  rate,  had  the  car  been  shipped  over 
a  direct  line  and  not  around  by  way  of  Toledo,  would  have  been 
but  $1  per  ton.  Correspondence  ensued  between  the  consignor 
and  the  defendant  relative  to  the  disposition  of  the  car.  The 
defendant  at  all  times  refused  to  accept  the  car  unless  a  reduc- 
tion of  the  freight  of  $1  per  ton  was  made.    The  consignor  at 
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all  times  declined  to  take  any  steps  looking  to  any  further  dis- 
position of  the  car  of  coal,  for  the  reason  that  the  consignor 
claimed  that  the  delivery  of  the  car  of  coal  to  the  common  car- 
rier passed  the  title  therein  to  the  defendant,  and  that  there- 
after the  consignor  had  no  further  concern  as  to  what  should  be 
done  with  the  car  of  coal. 

The  railway  company  permitted  the  car  to  remain  loaded  for 
some  sixty-eight  days,  and  then  to  satisfy  its  claim  for  freight 
at  the  rate  of  $1.60  per  ton,  sold  the  car  of  coal,  and  from  the 
proceeds  paid  the  freight  due  to  itself  and  the  Pennsylvania 
Railroad,  and  credited  the  balance  of  $3.04  remaining  upon  its 
claim  for  demurrage. 

The  common  pleas  court  held  that  the  facts  I  have  enumerated, 
which  are  not  disputed  in  the  record,  justified  the  railway  com- 
pany in  taking  a  reasonable  time  within  which  to  dispose  of  the 
carload  of  coal  that  had  been  delivered  at  Prairie  Depot  and 
declined  by  the  consignee,  the  defendant,  and  that  for  this  time 
a  demurrage  charge  of  $1  per  day  was  a  proper  charge  against 
the  defendant. 

The  court  fixed  the  reasonable  time  at  fifteen  days,  gave  credit 
upon  the  claim  thus  arising  against  the  defendant  for  the  sur- 
plus remaining  after  the  application  to  the  payment  of  the 
freight,  of  the  money  received  for  the  coal  at  the  sale,  and  en- 
tered judgment  for  the  balance  in  the  amount  I  have  stated. 

The  position  taken  by  the  railway  company  that  it  had  the 
right  to  leave  the  car  at  Prairie  Depot  as  long  as  it  saw  fit 
to  do  so,  whether  that  be  a  reasonable  time  for  the  disposition 
of  it  or  not,  and  notwithstanding  the  fact  that  it  knew  definitely 
upon  its  delivery  there  that  the  car  would  not  be  accepted,  and 
then  collect  demurrage  for  the  full  time  that  the  car  should  be 
left  there,  does  not  seem  tenable. 

We  think,  upon  the  whole  record,  the  action  of  the  trial  court 
was  correct,  and  the  judgment  of  the  common  pleas  court  will 
be  affirmed. 

RiCTTARDS,  J.,  and  CniTTENDEN,  J.,  concur. 
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FIRM  INDEBTEDNESS  NOT  COVERED  BY  BOND  OF  MEMBER  OF 

FIRM  EXECUTED  AS  AN  INDIVIDUAL. 

Court  of  Appeals  for  Hamilton  County. 

0.  N.  Olmstead  et  al,  Doing  Business  under  the  Firm  Name 
OP  Olmstead  Bros.,  v.  Henry  W.  Albers.* 

Decided,  April  24,  1916. 

Sureties — Bond  Executed  hy  a  Member  of  a  Firm  Individually — Does 
Not  Cover  Firm  Indebtedness,  When. 

A  surety  can  not  be  held  for  a  firm  debt,  where  he  testifies  that  at 
the  time  he  signed  the  bond  he  did  not  know  the  man  for  whom 
be  was  signing  was  a  member  of  the  partnership,  and  his  testi- 
mony Is  not  denied. 

Shaiiuck  dt  Hightower,  for  plaintiffs  in  error. 

A.  L.  Herrlinger  and  Healy,  Ferris  &  McAvoy,  contra. 

Jones  (E.  H.),  P.  J.    . 

-  The  judgment  of  the  superior  court  is  aflSrmed  on  the  au- 
thority of  the  following:  McGovney  v.  State  of  Ohio,  for  the 
Use  of  Lee's  Admr.,  20  Ohio,  93;  Morgan  v.  Bover,  39  0.  S., 
324;  State  v.  Medary,  17  0.  S.,  554;  London  Assurance  Co.  v. 
Bold,  6  Q.  B.  Rep.,  514;  Parham  Serving  Mach.  Co.  v.  Brock, 
113  Mass.,  197. 

Counsel  for  plaintiffs  in  error  tries  to  distinguish  the  case  at 
bar  from  these  cases,  and  in  so  doing  says  that  in  the  cases  cited 
the  change  in  the  business  relationship  of  the  parties  to  the  bond, 
and  especially  of  the  principal  obligor,  arose  after  the  bond  was 
signed,  while  in  this  case  Edwards  was  a  member  of  the  firm 
when  the  bond  was  signed  by  Albers,  who  by  the  terms  of  the 
bond  became  surety  for  Edwards  only. 

There  is  this  distinction  between  the  cases  cited  and  this  case. 
But  Albers,  the  surety  here,  claims  that  he  knew  nothing  about 

*AfDrmlng  Olmstead  v.  Albers  et  al,  19  N.P.(N.S.),  177. 
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the  partnership  of  which  Edwards  was  a  member  when  he  signed 
the  bond,  and  his  statement  is  not  denied.  This  want  of  knowl- 
edge on  the  part  of  Albers,  the  surety,  would  seem  to  warrant  the 
application  of  the  same  principle  to  his  case  as  was  applied  by 
the  courts  in  the  cases  cited  and  would,  we  think,  by  like  reason- 
ing exempt  him  from  liability  for  any  joint  delinquency  shared 
by  Edwards  and  other  members  of  his  firm. 

It  is  also  contended  that  the  bond  expressly  provides  for  a 
several  or  joint  defalcation.  The  language  relied  upon  in  this 
connection  is  not  clear,  and  gives  some  color  of  right  to  the  claim 
of  defendant  in  error,  viz.,  that  this  language  in  the  bond  is 
only  intended  to  cover  or  apply  to  default  growing  out  of  a  part- 
nership formed  in  the  future,  and  had  no  reference  to  any  then 
existing  joint  arrangement  to  which  Edwards  was  a  party. 

We  think  Albers  is  entitled  to  have  the  doubt,  if  any,  resolved 
in  his  favor.  But  on  account  of  the  view  we  take  of  other  as- 
pects of  the  case  the  question  is  unimportant.  The  money  due 
Olmstead  Bros,  upon  the  termination  of  the  Edwards-Evans 
agency  was  due  from  the  firm,  and  until  the  firm  assets  and  the 
assets  of  the  members  thereof  were  exhausted  there  could  be 
no  liability  on  the  bond. 

The  record  fails  to  show  that  any  effort  was  made  to  collect 
the  sum  here  involved  from  Evans,  and  we  think  that  is  a  con- 
dition precedent  to  recovery  upon  the  bond,  even  though  the  con- 
struction contended  for  by  counsel  for  Olmstead  Bros,  as  tn 
liability  of  the  surety  on  the  bond  for  joint  malfeasance  be 
correct. 

Judgment  aflSrmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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RIGHT  OF  REVIEW  IN  NATURALIZATION  PROCEEDINGS. 

Court  of  Appeals  for  Cuyahoga  County. 

In  re  Naturalization  of  Vura. 

Decided,  October  20,  1913. 

Naturalization — Jurisdiction  of  State  Courts — Procedure  and  Review 
— Courts  of  Appeals — Error  Proceedings. 

1.  The  Congress  of  the  United  States  having  by  apt  legislation  con- 

ferred upon  certain  state  courts  the  power  to  admit  aliens  to 
citizenship  and  to  administer  the  naturalization  laws  of  the  coun- 
try, sharing  with  such  'courts  the  jurisdiction  of  the  federal 
courts  over  that  subject,  the  power  may  be  exercised  according 
to  the  laws  of  prpcedure  governing  the  state  courts,  as  an  inci- 
dent to  the  power  conferred,  including  any  right  of  review  to 
which  an  aggrieved  party  may  be  entitled  by  state  law;  and  this, 
although  such  right  of  review  is  withheld  when  naturalization 
laws  are,  administered  in  the  federal  courts. 

2.  Error  will  lie  in  the  courts  of  appeals  of  Ohio  from  a  judgment  of 

the  court  of  common  pleas  refusing  to  admit  an  alien  to  citizen- 
ship. 

Bartholomew,  Leeper  &  White,  for  plaintiff  in  error. 
J.  B.  Waterworth,  contra. 

Grant,  J. 

This  is  a  petition  in  error,  the  object  and  prayer  of  which 
is  to  reverse  the  judgment  of  the  court  of  common  pleas  of  this 
county  refusing  the  application  of  Stephen  Vura  for  admission 
to  citizenship  of  the  United  States,  under  the  laws  permitting 
the  naturalization  of  aliens. 

The  assignment  of  error  is  that  the  finding  of  the  court  below, 
that  the  applicant  was  not  entitled  to  be  admitted  as  a  citizen, 
and  the  judgment  of  that  court  dismissing  his  application  are 
contrary  to  the  weight  of  the  evidence. 

The  Government  of  the  United  States  has  intervened  in  this 
proceeding,  and  has  been  heard  at  the  bar,  objecting  in  limine 
to  this  court  entertaining  the  petition  in  error,  on  the  ground 
that  it  has  no  jurisdiction  to  hear  the  controversy  and  no 
power  to  determine  thj  applicant's  contention. 
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We  are  first  to  dispose  of  this  preliminary  question.  Our 
immediate  jurisdiction,  if  there  is  any,  is  conferred  by  the  or- 
ganic law  of  Ohio,  under  which  this  court  is  organized  and  pro- 
ceeds. 

By  that  law,  Constitution  of  1912,  Section  6,  Article  IV,  the 
right  and  duty  of  this  court  to  review  upon  petition  in  error  the 
action  of  inferior  courts  extends  to  all  judgments  and  final  orders 
of  the  courts  of  common  pleas.  This  provision,  it  is  believed,  com- 
prehends the  case  brought  before  us  for  review  by  the  present  rec- 
ord, the  court  below  being  one  that  has  common  law  jurisdiction, 
a  eleil  and  a  seal. 

The  right  to  naturalize  foreigners  in  the  first  instance  is  re- 
served to  the  United  States  by  its  Constitution,  which  is  the 
source  and  foundation  of  authority  in  the.  whole  matter.  The 
language  of  that  instrument  in  this  respect.  Section  8,  Article  I, 
is: 

**The  Congress  shall  have  power  *  *  *  to  establish  an 
uniform  rule  of  naturalization,  *  *  *  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers."    ♦     •    • 

By  adopting  the  Constitution,  including  this  provision,  the 
states  have  made  Congress  the  exclusive  depositary  of  the  power 
to  clothe  aliens  with  the  rights  of  citizenship.  But  it  does  not 
follow  from  this  assent  that  Congress  must  employ  only  federal 
courts  or  other  agencies  in  its  exercise  of  the  power  thus  re- 
served. It  is  a  constitutional  principle,  too  plain  for  dispute, 
that  even  without  express  authority  from  Congress  the  states 
through  their  courts  or  otherwise,  may  occupy  a  field  of  juris- 
diction by  the  Federal  Constitution  reserved  to  the  general  gov- 
ernment, when  and  so  long  as  the  latter  does  not  occupy  it.  Says 
Cooley,  Principles  of  the  Constitution  (3d  Ed.),  page  35: 

**The  mere  grant  of  a  power  to  Congress  does  not  of  itself 
necessarily  imply  a  prohibition  upon  the  states  to  exercise  the 
like  power.  The  full  sphere  of  federal  powers  may,  at  the  dis- 
cretion of  Congress,  be  occupied  or  not,  as  the  wisdom  of  that 
body  may  determine." 

And  again,  page  70,  when  dealing  with  the  right  of  Congress 
to  regulate  interstate  commerce,  the  same  learned  author  says: 
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**But  the  mere  existence  of  this  power  in  Congress  does  not 
necessarily  exclude  the  states  from  all  authority  whatever  which 
might  affect  the  commerce  falling  within  the  control  of  Con- 
gress, provided  no  actual  legislation  of  Congress  is  interfered 
with." 

And  he  mentions  as  allowable  action  by  the  states,  laws  estab- 
lishing quarantine  against  noxious  diseases  from  foreign  ports, 
and  those  requiring  locomotive  engineers  to  be  examined  for 
color-blindness,  even  while  engaged  in  interstate  commercial 
tra£Sc.  The  Federal  Constitution  does  not,  by  its  own  force,  com- 
pletely provide  for  the  exercise  of  the  powers  created  by  it,  ex- 
cept in  the  relatively  few  cases  of  which  the  Supreme  Court  must 
take  cognizance. 

*'For  other  cases,"  says  Cooley,  page  124,  **it  is  necessary 
that  courts  shall  be  created  by  Congress,  and  their  respective 
jurisdictions  defined;  and  in  creating  them  Congress  may  con- 
fer upon  each  so  much  of  the  judicial  power  of  the  United  States 
as  to  its  wisdom  shall  seem  proper  and  suitable,  and  restrict 
that  which  is  conferred  at  discretion.  In  doing  so  it  may  appor- 
tion among  the  several  federal  courts  all  the  judicial  power  of 
the  United  States,  or  it  may  apportion  a  part  only,  and  in  that 
case  what  is  not  apportioned  will  be  left  to  be  exercised  by  the 
courts  of  the  states.  Thus  the  states  may  have  a  limited  juris- 
diction within  the  sphere  of  the  judicial  power  of  the  United 
States,  but  subject  to  be  further  limited  or  wholly  taken  away 
by  subsequent  federal  legislation.  Such  is  the  state  of  the 
law  at  this  time:  many  cases  within  the  reach  of  the  judicial 
power  of  the  United  States  are  left  wholly  to  the  state  courts, 
while  in  many  others  the  state  courts  are  permitted  to  exercise 
a  jurisdiction  concurrent  with  that  of  the  federal  courts,  but 
with  a  final  review  of  their  judgments  on  questions  of  federal 
law  in  the  United  States  Supreme  Court." 

We  do  not,  however,  have  to  rely  on  this  idea — negatively 
postulated — of  the  failure  of  the  general  government  to  occupy 
the  entire  field  of  jurisdiction.  We  may  conceive  that  if  by 
non-user  the  United  States  may  thereby  impliedly  allow  state 
tribuifals  to  act  in  exercising  a  power  which  the  Constitution  has 
created,  not  vainly  but  to  be  exercised,  with  better  reason  it 
may  reach  the  same  end  affirmatively  by  abdicating  in  favor  of 
the  state  courts,  by  surrendering  to  them,  in  whole  or  partly,  or 
by  parceling  to  them,  together  with  its  own  judiciary,  the  exer- 
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cise  of  the  powers  created  by  the  Constitution  of  the  United 
States  in  respect  of  naturalizations.  We  submit  that  as  matter 
of  history  Congress  has  done  both  of  these  things.  First,  it 
abdicated  to  the  states.  It  surrendered  to  them  the  entire  exer- 
cise of  the  right  to  admit  aliens  to  citizenship.  By  the  act  of 
1790,  jurisdiction  in  matters  of  naturalization  was  conferred 
upon  state  courts  exclusively.  And,  second,  it  was  not  till  1802 
that  the  power  was  extended  to  federal  tribunals,  to  be  shared 
by  them  with  the  state  courts.  This  duality  of  jurisdiction  has 
continued  unimpaired  and  unquestioned  up  to  this  moment. 
Indeed  it  is  not,  per  se,  called  in  question  now.  The  claim  of  the 
district  attorney's  office,  if  we  understand  the  argument  made 
at  the  bar,  is  this:  The  right  of  the  state  courts  to  grant  or 
deny  naturalization  in  the  first  instance  is  conceded;  but  it  is 
denied  that  the  right  of  review  at  the  instance  of  an  aggrieved 
applicant  exists.  In  other  words,  while  Congress  has  adopted 
the  state  courts  as  its  judicial  agents  in  the  matter  of  admitting 
aliens  to  citizenship,  it  refuses  to  recognize  the  procedure  of 
those  courts,  as  prescribed  in  the  statutes  by  which  they  are  cre- 
ated, and  which  they  are  bound  to  follow  and  obey.  The  idea 
seems  to  be  that  up  to  the  point  of  admitting  or  refusing  to 
admit  the  foreigner  as  a  citizen  the  state  courts  may  act,  but 
that  when  it  comes  to  the  question  of  a  review  of  their  action 
at  the  suit  of  an  aggrieved  applicant  the  forum  must  be  changed 
and  the  matter  disposed  of  according  to  the  course  of  procedure 
of  the  federal  tribunals,  which  it  is  said  do  not  allow  a  review 
of  the  case. 

It  is  hardly  conceivable,  we  think,  that  a  state  court  clothed 
with  jurisdiction,  with  the  power  to  hear  and  determine,  can 
be  compelled  by  construction  only  to  carve  up  this  power  and 
deny  a  remedy  to  which  he  thinks  he  is  entitled  to  the  man  of 
whose  petition  it  has  taken  jurisdiction  and  which  the  law  to 
which  that  court  owes  not  only  its  allegiance  but  its  existence 
gives  him.  And  especially  is  this  difficult  to  conceive  when  we 
consider  that  he  who  advances  this  claim,  he  who  serves  this 
writ  of  prohibition,  gives  notice  that  if  the  point  is  yielded  and 
the  wronged  suitor  is  turned  over  to  the  federal  jurisdiction 
no  review  will  be  given  him.  If  the  position  taken  is  tenable, 
then  between  1790  and  1802  there  was  no  right  of  review  in 
naturalization  cases.    For  if  the  jurisdiction  of  the  state  courts 
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was  cut  off  at  the  point  of  review,  and  the  federal  courts  had 
been  given  no  jurisdiction  at  all  in  this  class  of  cases,  neither  the 
applicant  who  considered  himself  wronged,  nor  the  government 
which  might  have  thought  itself  saddled  with  a  bad  citizen,  had 
any  remedy  in  law.  In  our  estimation,  when  Congress  selects 
a  state  court  as  its  agent  it  takes  the  court  and  all  its  appropri- 
ate and  necessary  machinery  along  with  it,  for  better  or  worse. 
It  thus  accepts  an  indivisible  situation  on  the  same  ground  that 
the  common  law  of  England  compels  a  man  to  take  his  wife — 
**for  that  he  hath  adopted  her  and  her  circumstances  together." 
Another  conclusion  would  be  worse  than  illogical ;  it  would  be  a 
denial  of  justice  in  many  cases  and  would  tend  to  destroy  the 
necessary  unity  and  entirety  of  its  due  and  orderly  adminis- 
tration. 

Beyond  this,  although  far  inferior  to  it  in  point  of  impor- 
tance, the  case  relied  on  at  the  bar  in  support  of  the  district 
attorney's  opposition  to  our  entertaining  this  petition  in  error 
does  not  in  our  opinion  support  the  contention.  It  is  the  case 
of  United  States  v.  Dolla,  177  Fed.  Rep.,  101.  The  first  point 
of  departure  between  it  and  the  case  here,  and  it  is  a  wide  one, 
is  that  the  appeal  there  was  not  that  of  an  applicant  to  whom 
citizenship  had  been  denied  by  the  inferior  court,  but  an  appeal 
of  the  Government,  which  was  urging  a  reversal,  so  that  his 
application  might  be  denied.  The  alleged  grievance  was  not 
that  of  a  perhaps  poor  and  oppressed  alien,  but  that  of  a  power- 
ful but  overreached  sovereign.  The  real  point  of  the  appeal  is 
suggested  in  the  bill  of  exceptions  as  that  of  the  color  line. 
There  seems  to  have  been  a  suspicion  of  the  old  **  visible  ad- 
mixture'' days;  but  the  bill  discloses  as  an  apparently  redeem- 
ing feature  that  the  applicant  had  bought  a  lot  in  a  Savannah 
graveyard,  in  which  none  but  whites  were  allowed  to  be  buried, 
thus  evincing  an  unwillingness  to  enter  the  Jim  Crow  heaven 
reserved  for  those  whose  color  is  accidentally  black  and  for 
those  numerous  ones  of  intermediate  shades,  who  did  not  grow 
upon  trees  and  whom  their  white  ** uncles"  were  desirous  not 
to  have  as  fellow-citizens  here  nor  as  brother  saints  **over 
there." 

However,  the  right  of  review  was  refused  on  two  grounds  by 
the  United  States  Circuit  Court  of  Appeals.  One  was  that  an 
application  for  naturalization  is  not  a  **case,"  within  the  mean- 
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ing  of  the  federal  statutes  allowing  appeal  and  error.  Instead, 
it  was  held  to  be  a  *' special  proceeding/'  for  a  review  in  which 
case  those  statutes  make  no  provision.  '^  Special  proceedings" 
in  Ohio  law  are,  as  we  think,  the  subjects  of  review  in  this  ooort 
by  the  comprehensive  terms  of  Section  12247  of  the  General 
Code,  already  referred  to. 

The  other  point  in  the  case  cited  was  that  the  allowance  of 
the  application  for  citizenship  could  be  attacked  by  direct  ac- 
tion to  annul  and  cancel  the  order  of  allowance.  And  so  the 
Government  had  a  remedy  thus  given  by  the  act  of  1906,  and  the 
right  of  review  would  be  a  barren  and  inappropriate  right.  This 
remedy,  present  in  that  case,  would  be  wholly  wanting  in  the 
proceeding  at  bar;  here,  the  error  assigned  is  that  of  refusing 
to  admit,  and  hot  of  admitting,  to  citizenship.  The  reason  of 
that  case,  therefore,  fails ;  and  if  the  case  were  to  be  applied  as 
an  authority  it  would  defeat  and  not  promote  a  remedy  to  which 
the  applicant  might  in  a  proper  case  be  entitled. 

The  brief  for  the  Government  in  the  case  at  bar  says:  "It 
is  hardly  conceivable  that  Congress  intended  that  appeals  in 
naturalization  cases  should  be  taken  in  the  state  courts  while  it 
is  not  permissible  in  the  federal  courts."  We  shall  not  stop  to 
haggle  over  either  the  grammar  of  this  argument  or  the  mean- 
ing of  the  word  ''appeal"  as  we  know  it,  and  can  not  otherwise 
know  it,  under  Ohio  law ;  in  strictness  we  know  that  neither  in 
such  cases  is  an  appeal  allowed  in  our  state  courts. 

What  we  do  say  is  that  in  our  opinion  it  is  quite  inconceivable 
that  a  court  which  is  allowed  to  advance  a  remedy  bottomed  on 
merit  should  refuse  to  do  so. 

We  shall  refuse  the  motion  of  the  Gk)vemment  to  diamii^  this 
petition  without  examination  of  its  allegations  of  error,  and 
shall  take  jurisdiction  of  the  case. 

In  so  deciding  we  are  not  only  discharging  our  duty  in  admin- 
istering the  laws  of  our  state  in  their  integrity — ^laws  indivisible 
in  their  administration,  as  from  their  nature  and  intendment 
they  must  be — but  we  are  also  clearing  our  oaths  of  office  in 
seeing  that  justice  is  done  and  in  not  denying  in  a  proper  case 
the  right  of  judicial  review.  We  also  vindicate  the  wisdom  of 
the  maxim,  judicis  boni  est  judisdiciionem  ampUare;  to  en- 
large his  jurisdiction  is  the  part  of  the  good  judge.  It  is  not 
quite  true  to  say  that  a  rejected  application  may  be  at  once  made 
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anew  in  the  same  or  another  court.    As  the  record  in  the  case  is 

transmitted  to  the  Oovemment,  and  by  it  sent  to  other  courts 

for  reference,  the  applicant  stands  before  any  later  court  as  a 

blacklisted  man  and  at  a  great  disadvantage. 

Coming  now  to  the  charge  of  intervening  error  in  the  action 

of  the  court  below  in  refusing  the  application  for  naturalization, 
we  find  the  material  facts  to  be  these : 

The  applicant,  Vura,  circulated  and  used  printed  cards  of  the 

following  form  and  words: 

Real  Estate  and 

Insurance  of 

AllEinds. 

Cuy.  Telephone 

Princeton 

2365B. 

YURA  AND  MeSZABOS^ 

Law  Offices. 
8115  Holton  Ave.  Cleveland,  Ohio. 

Neither  of  the  men  whose  names  appear  on  that  card  was  a 
lawyer,  nor  had  either  ever  been  admitted  to  the  bar. 

In  the  month  of  February  last  Vura  handed  one  of  these 
cards,  on  which  the  name  of  Meszaros  had  been  erased  and  that 
of  Istvan  overwritten  in  pencil,  to  the  wife  of  one  Szabo,  and 
requested  her  to  tell  her  husband  to  call  at  his  office.  This 
Szabo  had  made  an  affidavit  in  the  federal  court  in  this  city, 
before  a  United  States  examiner,  in  an  investigation  concern- 
ing one  Steven  Kadi.  Szabo  called  accordingly  at  Vura's  office 
and  the  latter  told  him  that  he  was  informed  by  people  in  the 
neighborhood  that  he,  Szabo,  had  been  misinterpreted  by  the 
interpreter  in  the  making  of  the  affidavit  in  question;  that 
Szabo  had  probably  told  the  truth  in  what  he  said,  but  that  hav- 
ing been  interpreted  wrongly  he  was  likely  to  get  into  trouble 
about  it;  and  that  if  he,  Szabo,  would  make  a  signed  statement 
before  him,  Vura,  he  could  perhaps  relieve  him  from  harm. 
Vura  had  such  a  statement  already  written  out  when  Szabo 
called  at  his  office,  and  the  statement  was  of  considerable  length. 
Szabo  did  not  read  the  statement  further  than  to  see  that  his 
own  name  was  on  it,  and  left  without  signing. 

Vura  explained  this  transaction  by  saying  that  he  did  what 
he  did  out  of  a  desire  to  be  well  thought  of  by  the  Hungarians 
who  dwelt  in  his  neighborhood  by  being  made  to  appear  instm- 
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mental  in  getting  a  man  out  of  undeserved  trouble.  He  also 
claimed  that  his  partner,  Meszaros,  was  an  Hungarian  lawyer, 
by  which  it  appears  he  meant  a  lawyer  in  Hungary  but  not  in 
the  United  States.  Vura  produced  several  witnesses — ^perhaps 
five  in  all — ^who  swore  that  he  was  a  man  of  good  moral  char- 
acter ;  but  we  attach  little  or  no  importance  to  oaths  of  that  kind, 
taking  them  as  they  run. 

The  judge  of  the  common  pleas  court  held  that  Vura  had  not 
shown  himself  to  have  been  of  good  moral  character  during  the 
whole  of  his  residence  in  the  United  States,  and  in  our  opinion 
the  record  in  the  case  sustains  the  finding.    The  card  circulated 
by  Vura  held  him  out  as  an  attorney  at  law,  purposely,  as  we 
think,  with  the  expectation  that  this  false  pretense  would  de- 
ceive others  into  intrusting  to  him  business  which  he  could  not 
perform.    It  was  a  palpable  deception,  a  badge  of  fraud,  and 
an  attempt  to  injure  a  class  of  people  who  would  be  helplen 
against  his  schemes  for  an  ill-gotten  gain.    Naturalization  would 
only  put  into  his  hands  additional  weapons  for  the  perpetration 
of  his  frauds,  such  as  the  advantage  of  becoming  a  notary  pub- 
lic, which  we  may  suspect  was  a  part  of  his  design  in  seeking 
to  be  made  a  citizen.    The  calling  of  Szabo's  wife  and  of  Szabo 
himself  to  his  office  was  intended,  we  can  not  doubt,  to  stir  up 
trouble  instead  of  avoiding  it.    Any  act  of  any  person,  whether 
judge  or  layman,  which  will  render  the  helpless,  because  igno- 
rant, stranger  within  our  gates  a  less  easy  prey  to  the  wolves 
in  the  shape  of  knowing  but  conscienceless  countrymen,  is  to 
be  commended  by  every  lawful  means  at  hand.    The  affirmance 
of  disabling  judgments  in  cases  warranted  by  the  facts  and  per- 
mitted by  the  rules  of  law  should  be  included.    It  is  dear  to 
our  minds  that  the  application  of  Vura  was  rightly  rejected. 
A  cloud  of  such  witnesses  as  Vura  brought,  swearing  on  a  cart- 
load of  Bibles,  could  not  take  off  all  the  contrary  conclusions 
which  even  this  short  record  discloses  or  suggests.     To  admit 
such  a  man  to  become  a  citizen  would  be  to  swindle  the  nation, 
which  once  was  treason  by  law. 

Since  this  is  a  case  of  first  instance  in  this  court,  and  as  like 
cases  may  come  here  for  review  from  time  to  time,  we  deem  it 
no  impropriety  to  say,  and  we  say  it  that  it  may  be  depended 
upon,  that  we  should  hesitate  a  long  time  befoi'e  overruling  in 
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a  matter  of  naturalization  a  judge  who  has  had  the  applicant 
visibly  before  him.  The  right  to  become  a  citizen  under  free 
institutions  and  mild  government  is  a  grave  and  important 
thing.  The  process  should  be  regarded  as  the  applicant's  civil 
sacrament.  Before  being  granted  it  is  a  high  privilege  to  him 
to  ask  for  it,  and  on  the  part  of  the  Government  a  bounty  or 
act  of  grace.  When  it  is  granted  it  assumes  proportions  of  a 
much  more  imposing  character.  It  confers  upon  the  petitioner 
advantages  beyond  valuing  or  forgetting.  On  the  admitting 
government  it  devolves  serious  duties  of  protection  and  immu- 
nity. Until  within  relatively  recent  times,  naturalization  in 
Great  Britain  could  be  accorded  only  by  letters-patent  under 
the  great  seal,  or  by  act  of  Parliament,  and  even  then  it  con- 
ferred only  qualified  privileges,  the  right  to  sit  in  Parliament 
not  being  among  them. 

In  a  government  where  the  ballot  of  the  felon  goes  into  the 
box  with  as  much  potency  as  that  of  the  saint,  that  of  the  de- 
served pauper  with  equal  power  to  that  of  him  who  has  the 
most  momentous  property  stake  in  a  government  of  law  and 
order,  it  is  doubly  important  that  those  charged  with  the  high 
duty  of  making  voters  should  be  vigilant  and  watchful  against 
unworthy  applicants.  It  was  the  reproach  of  Carlyle  that  he 
could  have  little  faith  in  the  future  of  a  country  where  Judas 
and  Jesus  are  political  equals.  It  is  for  admitting  courts,  among 
other  agencies,  to  see  that  the  Scotchman's  gibe  is  undeserved 
by  us. 

The  oath  which  the  new-made  citizen  must  take  promises  that 
he  is  **  attached  to  the  principles  of  the  Constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happi- 
ness of  the  same.'*  The  trial  court  has  many  facilities,  which 
a  reviewing  court  can  not  have,  for  knowing  whether  that  oath 
is  likely  to  be  kept  or  not.  The  demeanor  of  a  loafer,  the 
avowal  of  the  wish  for  anarchy,  a  whiskey  breath,  any  of  the 
many  but  undescribable-on-paper  manifestations  of  general 
down-at-the-heelness  and  bad  citizenship,  may  be  evidences  why 
the  vow  will  not  be  observed  and  why  the  applicant  is  not  **  at- 
tached to  the  principles"  of  our  government,  and  why  he  is  not 

well-disposed  to  the  good  order  and  happiness"  of  our  people. 

There  is  no  more  imperative  duty  laid  upon  the  courts  than 


t  c 
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that  of  doing  their  part  in  moulding  to  good  citiz^iahip  such 
part  of  the  material — ^much  of  it  excellent  material  and  much  of 
it  quite  the  reverse — ^that  is  being  cast  upon  our  shores  every 
day.  In  this  respect  the  courts  can  be  to  the  political  health  of 
the  country  what  the  medical  profession  at  our  ports  is  to  its 
physical  health.  Rejection  of  improper  naturalization  attempts 
and  deportation  of  undesirables  are  both  in  the  line  of  service 
to  the  present  and  future  of  America. 

For  this  reason,  among  others,  we  repeat  that  as  the  duty  of 
review  in  such  cases  is  cast  upon  this  court,  a  large  presumption 
in  favor  of  the  conclusion  reached  below  will  be  indulged  here. 
The  judgment  is  afSrmed. 

Judgment  affirmed. 

Winch,  J.,  and  Meals,  J.,  concur. 


D£VISE  OF  PROPERTY  JOINTLY  BY  HUSBAND  AND  Wm. 

Court  of  Appeals  for  Lucas  County. 

Joshua  Ballard  et  al  v,  Ida  Ballard  et  al. 
Decided,  October  6,  1916. 

Wills — Joint  Testament  by  Husband  and  Wife— Not  a  Compact — But  a 
Legal  Disposition  of  Property  Held  in  Common,  When. 

Tenants  in  common  of  real  estate  may  dispose  of  the  same  by  uniting 
in  a  single  will,  not  in  the  nature  of  a  compact,  and  may  by  the 
same  instrument  aispose  of  their  personal  property,  there  being 
no  provision  for  a  legacy  that  would  have  to  be  paid  from  a 
fund  to  be  derived  from  the  property  of  both  without  designating 
the  proportion  in  which  such  legacy  should  be  paid  from  the 
property  of  each  testator,  and  when  the  intention  of  the  testators 
can  be  carried  into  effect  without  practical  difficulty  and  without 
confusion  of  the  properties  of  each  testator. 

J.  D,  Finch  and  Homer  Metzgar,  for  plaintiffs  in  error. 
Lester  Wilson  and  Garver  &  Oarver,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

This  action  was  begun  by  the  plaintiffs  in  error  in  the  court 
of  common  pleas  to  contest  the  validity  of  the  last  will  and 
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testament  of  Jerome  Ballard.  At  the  conclusion  of  all  the  evi- 
dence both  the  plaintiffs  and  the  defendants  made  a  motion  to 
direct  a  verdict  in  their  favor  respectively.  Upon  consideration 
of  this  motion  the  trial  court  directed  the  jury  to  return  a  ver- 
dict finding  the  paper  writing  to  be  the  valid  last  will  and  testa- 
ment of  Jerome  Ballard.    The  will  is  as  follows : 

''WILL. 

''Last  Will  and  Testament. 

'  *  In  the  name  of  the  Beloved  Father  of  all :  Amen. 

"I,  Jerome  &  Loretta  County  of  Sandudsy,  and  State  of 
Ohio,  being  about  64  &  65  years  of  age,  and  being  of  sound  and 
disposing  mind  and  memory,  do  make,  publish  and  declare  this 
my  last  will  and  testament,  hereby  revoking  and  making  null 
and  void  all  other  last  wills  and  testaments  by  me  made  hereto- 
fore. 

"First.  My  will  is,  that  all  my  just  debts  and  funeral  ex- 
penses shall  be  paid  out  of  my  estate,  as  soon  after  my  decease 
as  shall  be  found  convenient. 

Second.  I  give,  devise  and  bequeath  to 
I,  Jerome  &  Loretta  Ballard  have  both  agreed  that  the  one 
that  lives  the  longest  shall  have  the  entire  property,  both  farm 
&  personal  property  &  everything  on  the  farm,  and  about  the 
house  to  keep  or  dispose  of  in  any  way.  He  or  she  shall  see 
fit  during  their  lifetime,  then  at  our  decease  everything  in  the 
house  shall  go  to  Ida  Ballard  all  furniture,  silver  ware,  beds, 
bedding,  books,  pictures  &  in  fact  everything  in  the  house  is 
hers,  Ida  shall  have  Jennie  Ballards  wearing  apparel,  jewelry 
&  other  things  give  something  to  each  of  her  3  sisters,  Nettie, 
Cora  and  Mirtie  Ballard,  there  will  be  suflScient  means  &  Ida 
shall  settle  all  expenses,  all  chattels  or  other  loose  property  can 
be  sold  for  that  purpose,  the  silver  watch  shall  be  brother  Joshua 
Ballards,  the  gold  one  shall  go  to  Win  Ballard,  the  18  acres  of 
land  more  or  less  on  west  side  of  road  unless  sold  previous,  shall 
go  to  Charles  Calkins  of  Albert  Lea,  Minnesota  and  to  his  heirs 
after  him,  the  60  acres  situated  in  York  township  shall  be  Ida 
Ballards  wholly  provided  it  is  in  our  possession  at  the  time  of 
our  death. 

"In  testimony  whereof,  we  have  set  our  hand  to  this  our  last 
will  and  testament  at  York,  this  1st  day  of  March,  in  the  year 
of  our  Lord  One  thousand  eight  hundred  and  ninety-nine, 
"his 

"Jerome   X   Ballard  L(»etta  Ballard 
"mark 

"The  foregoing -instrument  was  signed  by  the  said  Jerome 
and  Loretta  Ballard  in  our  presence  and  by  published 
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and  declared  as  and  for  our  last  will  and  testament  and  at  their 
request,  and  in  our  presence,  and  in  the  presence  of  each  other, 
we  hereunto  subscribe  our  names  as  attesting  witnesses  at  York, 
this  1st  day  of  March,  A.  D.  1899. 

'*B.  F.  Rogers 
**  resides  at  Clyde,  Ohio. 
**  Charles   Everett 
''resides  at  York  Township,  0." 

Counsel  for  plaintiffs  in  error  contend  that  this  paper  writing 
can  not  be  construed  to  be  a  valid  last  will  and  testament  under 
the  decision  announced  by  the  Supreme  Court  of  this  state  in 
the  case  of  Walker  v.  Walker,  14  0.  S.,  157.  It  is  claimed  that 
the  will  is  joint  both  in  form  and  substance,  and  the  result  of 
a  compact  between  the  signers  thereof,  and  that  such  a  will 
is  unknown  to  the  testamentary  law  of  this  state  as  declared  in 
the  case  cited. 

The  defendants  in  error  argue  that  the  case  of  Walker  v. 
Walker  has  no  application  to  this  case  and  is  not  an  authority 
against  the  validity  of  the  will  here  in  question.  They  assert 
that  the  limitation  placed  upon  the  case  of  Walker  v.  W'alker 
by  the  case  of  Beits  v.  Harper,  39  0.  S.,  639,  is  such  as  to  com- 
pletely eliminate  the  case  of  Walker  v.  Walker  as  an  authority  to 
be  considered  in  this  case.  The  Supreme  Court  was  not  unani- 
mous in  the  decision  reached  in  the  case  of  Walker  v.  Walker, 
and  the  opinion  in  that  case  shows  that  the  court  undertook  to 
limit  the  decision  within  very  narrow  boundaries.  While  the 
court  in  the  later  case  of  Betts  v.  Harper  did  not  undertake 
to  overrule  the  earlier  decision,  they  called  attention  to  the  limi- 
tations placed  by  the  court  itself  upon  the  questions  decided 
and  declined  to  extend  the  scope  of  the  case  in  any  way. 

It  is  urged  upon  this  court  that  if  it  should  find  that  the  de- 
cision in  Walker  v.  Walker  does  not  announce  a  corret  con- 
clusion and  is  found  to  be  in  conflict  with  the  later  decisions  of 
courts  of  last  resort  upon  this  subject,  it  should  not  feel  bound 
by  that  decision.  Although  this  court  has  final  jurisdiction  in 
a  large  class  of  cases  it  has  at  all  times  declined  to  overrule 
decisions  of  the  Supreme  Court  of  this  state,  but,  on  the  con- 
trary has  felt  bound  to  follow  such  decisions  so  far  as  they 
govern  cases  under  consideration.    Any  case  that  would  call  for 
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the  overruling  of  a  decision  of  the  Supreme  Court  would  un- 
doubtedly be  of  such  interest  as  to  cause  the  Supreme  Court  to 
take  jurisdiction  thereof  in  which  tribunal  former  decisions  of 
that  court  might  properly  be  overruled. 

The  case  at  bar  is  one  of  unusual  interest  and  has  been  skill- 
fully argued  by  counsel  for  plaintiffs  and  defendants,  both 
orally  and  in  briefs.  The  questions  presented  which  at  first 
appeared  to  be  complex  become  quite  clear  upon  a  careful  exami- 
nation of  the  will  itself. 

It  is  conceded  that  the  will  was  properly  executed  before 
witnesses  and  that  the  parties  at  the  time  were  competent  to 
execute  a  will  and  were  not  under  any  restraint  or  undue  in- 
fluence. The  evidence  introduced  on  the  trial  was  principally 
directed  toward  showing  that  Loretta  Ballard  at  the  time  of 
the  making  of  the  will  was  possessed  of  property.  It  appears 
that  at  the  time  of  their  marriage  some  time  before  the  year 
1860,  each  had  by  inheritance  property  of  approximately  the 
value  of  two  thousand  dollars.  That  thereafter  real  estate  was 
purchased,  the  title  to  which  was  taken  in  the  name  of  Jerome 
Ballard.  It  does  not  appear  just  how  the  property  was  paid 
for,  nor  do  we  think  this  is  important  in  the  view  we  take  of  the 
case.  Thereafter  real  estate  was  sold  and  purchased,  the  title 
being  taken  in  the  name  of  Jerome  Ballard.  Later  through 
the  interposition  of  a  third  party  this  real  estate,  or  at  least 
a  considerable  portion  thereof,  was  transferred  to  Loretta  Bal- 
lard, and  about  a  year  before  the  making  of  the  will  Loretta 
Ballard  deeded  the  property  to  her  husband,  Jerome  Ballard, 
and  at  the  time  of  her  death  there  was  no  real  estate  the  title 
to  which  was  in  her  name. 

There  was  some  evidence  tending  to  show  that  at  the  time  of 
her  death  she  owned  a  few  pieces  of  household  furniture  and 
perhaps  some  small  amount  of  money.  It  is  claimed  that  it  is 
shown  from  the  evidence  that  Mrs.  Ballard  had  some  beneficial 
interest  in  this  real  estate  might  have  been  asserted  by  her. 
Such  interest,  however,  could  not  have  been  greater  than  a  ten- 
ancy in  common  and  it  was  decided  by  the  Supreme  Court  in 
Betts  V.  Harper,  supra,  that  tenants  in  common  of  real  estate 
might,  by  a  will,  executed  jointly,  devise  such  property.    It  was 
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further  held  in  that  case  that  if  in  addition  to  the  ownership  in 
common  of  real  estate  each  was  possessed  of  personal  property 
it  might  all  be  devised  by  a  single  instrument  where  the  bequests 
are  severable  and  the  instrument  is  not  in  the  nature  of  a  com- 
pact but  is  in  effect  the  will  of  each,  and  that  such  will  might 
be  offered  for  probate  after  the  death  of  all  those  executing  it, 
as  the  will  of  each  and  all  such  persons. 

This  will  first  undertakes  to  give  to  the  survivor  of  the  testa- 
tors all  the  property,  to  be  used  as  the  survivor  shall  see  fit  dur- 
ing his  or  her  lifetime.  This  provision  of  the  will  is  expressly 
excluded  from  the  decision  in  Walker  v.  Walker  by  the  lan- 
guage of  the  opinion  in  that  case,  and  the  validity  of  such  a 
will  is  sustained  by  substantially  all  the  authorities.  It  then 
provides  that  upon  the  death  .of  the  survivor  everything  in 
the  house  shall  go  to  Ida  Ballard  and  specifies  many  items 
general  in  character,  concluding  with  the  words,  **In  fact  every- 
thing in  the  house  is  hers,'*  meaning  evidently  that  everything 
then  became  hers  by  virtue  of  the  will.  This  legacy  is  a  valid 
orovision  under  the  doctrine  announced  in  Beits  v.  Harper.  Ii 
is  then  provided  that  Ida  shall  have  all  the  wearing  apparel, 
jewelry  and  other  things  of  Jennie  Ballard,  who  was  the  de- 
ceased daughter  of  the  testators.  This  provision  is  clearly  iden- 
tical in  character  with  the  general  provision  that  Ida  shall 
have  everything  in  the  house. 

Attached  to  this  last  provision  is  a  direction  that  she  shall 
give  something  to  each  of  her  three  sisters.  This  provision  is 
quite  indefinite.  It  is  not  clear  whether  it  was  intended  that 
they  should  each  have  something  that  had  belonged  to  Jennie 
Ballard,  probably  as  a  keepsake,  or  whether  this  provision  is  to 
be  satisfied  by  the  giving  to  her  sisters  of  anything  (hat  comes 
to  her  by  virtue  of  the  will.  In  any  event  there  is  nothing  in 
this  condition  which  in  any  way  affects  the  validity  of  the  in- 
strument. 

Then  follows  a  recital  that  there  is  sufficient  means  to  settle 
the  expenses  of  the  estate  and  the  obligation  is  devolved  upon 
Ida  to  settle  all  these  expenses.  The  will  provides  that  in  so 
doing  she  may  sell  all  or  any  of  the  personal  property  for  that 
purpose.    It  is  true  that  the  will  does  not  specify  whether  the 
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chattels  that  may  be  sold  shall  be  those  belonging  to  Loretta  or 
Jerome,  but  inasmuoh  as  all  the  personal  property  not  specifically 
bequeathed  goes  to  Ida  Ballard,  it  is  quite  immaterial  to  which 
one  of  the  testators  the  property  so  sold  belonged.  A  gold 
watch  is  specifically  devised  to  one  brother  and  a  silver  watch  to 
another.  Then  follows  a  devise  of  eighteen  acres  of  land  to 
Charles  Calkins  and  sixty  acres  of  land  to  Ida  Ballard.  It 
would  seem  to  be  quite  immaterial  in  the  light  of  the  decisions 
above  mentioned,  whether  this  real  estate  was  owned  by  Jerome 
Ballard  individually  or  whether  he  and  his  wife  were  tenants 
in  common.  If  they  were  tenants  in  common  they  could  legally 
devise  it  by  a  single  instrument,  and  if  it  was  the  sole  property 
of  Jerome  Ballard  there  would  be  no  interest  of  the  wife  that 
could  be  affected  by  it. 

It  is  most  earnestly  argued  by  counsel  for  plaintiffs  in  error 
this  this  will  bears  evidence  of  being  the  result  of  an  argument 
and  that  the  instrument  thus  being  in  the  nature  of  a  compact 
it  is  void  as  a  will.  One  of  the  characteristics  of  a  will  is  its 
revocability  and  it  has  been  held  that  anything  which  destroys 
this  feature  of  revocability  destroys  the  instrument  as  a  will. 
We  are  unable  to  find  in  this  instrument  anything  which  makes 
it  invalid  on  this  account.  The  instrument  sets  forth  in  terms 
that  the  parties  have  agreed,  that  the  property  shall  be  disposed 
of  as  afterwards  set  out  in  the  instrument.  The  express  words 
give  it  no  greater  force  or  effect  than  it  would  have  without 
those  words.  The  instrument  itself  must  be  looked  to  to  see 
whether  it  does  in  fact  contain  such  an  agreement  as  would  pre- 
vent the  revocation  of  the  instrument  by  either.  We  find  no 
more  evidence  of  an  agreement  in  this  instrument  than  was  ap- 
parent in  the  will  under  consideration  in  Betts  v.  Harper.  It 
may  well  be  said  that  the  two  sisters  Harper  had  agreed  that 
their  property  should  be  disposed  of  in  accordance  with  the 
terms  of  their  will.  The  court  evidently  did  not  take  that 
view.  It  was  apparent  that  the  parties  to  the  instrument  were 
in  accord  upon  the  disposition  of  the  property  of  each  as  well  as 
the  disposition  of  the  property  owned  in  common.  And  so  in 
this  case  it  is  apparent  that  Mr.  and  Mrs.  Ballard  had  no  differ- 
ence of  opinion  as  to  how  the  property  in  question  should  be 
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devised.  Nowhere  in  the  will  is  there  any  provision  for  a 
legacy  that  would  have  to  be  paid  out  of  a  fund  to  be  derived 
from  the  property  of  both  without  designating  the  proportion 
in  which  such  legacy  should  be  paid  from  the  property  of  each 
of  the  testators. 

This  will,  while  most  crudely  drawn,  very  clearly  expresses 
the  intention  of  the  testators  and  that  intention  can  be  carried 
into  effect  without  any  confusion  of  the  properties  of  each  if 
they  both  owned  property,  and  there  is  no  practical  diflSculty  in 
giving  effect  to  their  intention.  One  of  the  important  incidents 
to  the  ownership  of  property  is  the  right  to  devise  the  same  by 
will  and  wherever  possible  courts  should  maintain  this  right. 

We  think  that  an  analysis  of  this  paper  writing  discloses  a 
will  that  is  not  within  the  case  precisely  decided  in  Walker  v. 
Walker,  There  is  nothing  about  the  will  which  makes  it  im- 
possible or  even  difficult  to  construe  or  carry  out.  The  conclusion 
we  have  reached  we  believe  not  to  be  in  conflict  with  Walker  v. 
Walker  and  to  be  entirely  in  accord  with  the  case  of  Betis  v. 
Harper  and  entirely  in  accord  with  the  conclusions  of  modem 
text  writers  upon  the  subject  and  the  later  decisions  in  this 
country  and  England.  We  think  that  every  reason  obtains  why 
the  principle  decided  in  Walker  v.  Walker  should  not  be  ex- 
tended beyond  the  exact  question  there  decided  upon  facts  which 
would  not  warrant  any  different  decision  than  was  arrived  at 
in  that  case. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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ACTION  BY  A  RELATIVE  FOIL  SERVICES  RENDERED  TO 

A  DECEDENT. 

Court  of  Appeals  for  Hamilton  County. 

Patrick  Leen,  as  Administrator  of  the  Estate  op  Maurice 

H.  Leen,  Deceased,  v.  Jane  Leen.* 

Decided,  June  12,  1916. 

Contracts — Payments  Made  hy  a  Decedent — To  a  Relative  for  Care 
and  Nursing — Not  Necessarily  Payments  in  Full — Estoppel  Does 
Not  Operate  Against  a  Further  Demand — Rule  in  Hinkle  v.  Sage 
Not  ApplUxible  to  Widow  of  a  Nephew  Not  a  Member  of  Decedents 
Household. 

1.  In  an  action  against  the  estate  of  a  decedent  for  services  rendered, 

the  compulsory  silence  of  the  plaintiff  touching  the  defense  that 
payments  made  to  plaintiff  by  the  decedent  were  payments  in  full, 
creates  no  inference  that  plaintiff  agreed  to  accept  the  payments 
made  as  payments  in  full,  or  that  no  agreement  was  entered  into 
between  them  as  to  further  sums  being  due  in  view  of  the  greatly 
increased  amount  of  work  which  had  been  thrown  upon  her,  and 
in  the  absence  of  any  word  or  circumstance  to  the  contrary,  es- 
toppel does  not  operate  against  a  further  demand  in  settlement. 

2.  The  rule  laid  down  in  Hinkle  v.  Sa^e,  requiring  that  such  a  claim 

be  supported  by  an  express  contract,  has  no  application  where 
the  plaintiff  is  the  widow  of  a  nephew  of  the  decedent  and  did 
not  belong  to  the  same  household. 

Anthony  B.  Dunlap,  for  plaintiff  in  error. 

David  Davis  and  Conway,  Mueller  &  Conway,  contra. 

Jones  (E.  H.),  P.  J. 

■ 

The  defendant  in  error,  Jane  Leen,  brought  her  action  in  the 
common  pleas  court  against  Patrick  Leen,  as  administrator 
of  the  estate  of  Maurice  H.  Leen,  deceased,  seeking  to  recover 
compensation  at  the  rate  of  $24  per  week  for  services  rendered 

'Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its 
record  in  this  case  overruled  by  the  Supreme  Court  November 
21,  1916. 
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to  the  decedent,  Maurice  H.  Leen.  In  her  itemized  statement 
she  charges  $20  per  week  for  nursing  and  care,  and  $4  per  week 
for  looking  after,  the  business  interests  of  the  decedent,  viz^ 
in  paying  taxes,  insuring  the  property,  looking  after  repairs, 
paying  bills,  banking  money,  etc. 

An  answer  was  filed  in  the  court  below  denying  the  allegations 
of  the  petition,  and  thereupon  the  cause  came  on  for  trial 
before  the  court  and  jury,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  below  in  the  sum  of  $1,613.02. 

We  are  asked  to  reverse  this  judgment  on  the  grounds,  first, 
that  it  is  not  supported  by  sufficient  evidence,  and,  second,  be- 
cause the  court  erred  in  its  charge  to  the  jury. 

After  carefully  considering  these  assignments  of  error,  the 
majority  of  the  court  are  of  the  opinion  that  neither  of  them  is 
sustained  by  the  record.  It  appears  that  the  charge  of  the  court 
was  a  full  and  fair  exposition  of  the  law  as  touching  the  issues 
made  by  the  pleadings. 

The  complaint  of  the  plaintiff  in  error  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence  is  based  upon  the 
claim  that  the  evidence  shows  that  Mrs.  Leen,  for  several  years 
prior  to  the  death  of  the  intestate  and  up  to  a  time  within  a 
year  or  so  of  his  death,  had  been  rendering  him  serviees  In 
cooking,  cleaning  and  to  a  limited  extent  nursing  for  him,  at 
the  rate  of  $3  per  week.  The  homes  of  the  parties  involved 
were  near  each  other,  being  separated  by  only  one  narrow  lot 
During  the  period  of  time  just  referred  to,  Mrs.  Leen  remained 
at  home  for  the  most  part  and  looked  after  her  own  household 
She  discontinued  this  work  for  Mr.  Leen  for  a  period  of  seiveral 
weeks,  whereupon  he  came  over  to  her  house  and  told  her  that 
he  could  not  get  along  without  her  assistance,  and  asked  her  if 
she  would  not  again  help  him.  To  this  she  assented,  but  from 
this  time  on  the  evidence  shows  her  work  was  much  more  ardu- 
ous and  exacting,  requiring  a  great  deal  more  of  her  time.  Mr. 
Leen  became  very  much  afflicted  and  suffered  the  amputation  of 
one  of  his  legs,  by  reason  of  which  she  was  compelled  to  remain 
with  him  in  his  house  almost  continuously,  day  and  night. 
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There  is  also  evidence  tending  to  show  that  she  performed  the 
services  in  connection  with  his  business  affairs,  upon  which  she, 
in  her  petition,  places  the  value  of  $4  per  week.  She  received 
during  this  time  the  sum  of  $3  per  week.  There  is  no  evidence, 
however,  to  show  that  this  was  paid  to  her  in  full  for  her  serv- 
ices. The  malady  from  which  Mr.  Leen  was  suffering  was  pro- 
gressive; his  condition  was  constantly  becoming  worse,  and  it 
is  only  fair  to  presume  in  explanation  of  the  lack  of  definite 
understanding  as  to  compensation  that  the  work  was  becoming 
more  and  more  irksome,  and  thus  more  valuable ;  and,  also,  that 
Mr.  Leen  was  in  no  condition  physically  to  talk  with  her  over 
business  matters,  especially  matters  pertaining  to  his  own  per- 
sonal care  and  comfort. 

The  action  being  one  against  the  executor  of  a  deceased  per- 
son, Mrs.  Leen,  the  plaintiff,  was  by  statute  disqualified  as  a 
witness,  so  there  can  be  no  inference  that  nothing  was  said  be- 
tween her  and  her  patient,  Mr.  Leen,  during  his  long  illness 
about  the  inadequacy  of  the  compensation  he  was  paying  her. 
She  may  have  protested  and  remonstrated  with  him  every  time 
he  handed  her  the  pittance  of  $3  a  week,  and  unless  it  occurred 
in  the  presence  of  a  third  party  competent  to  testify,  she  is 
helpless  to  prove  such  conversations.  Or,  it  may  be  that  it  was 
distinctly  agreed  between  the  parties  that  the  sum  paid  to  her 
was  only  on  account,  and  represented  only  a  part  of  what  she 
was  actually  to  receive.  It  seems,  therefore,  that  any  conclusion 
reached  in  this  case  based  upon  the  theory  that  she  never  ob- 
jected to  the  $3  per  week  or  complained  as  to  the  inadequacy 
thereof,  or  any  conclusion  that  the  mere  fact  that  weekly  pay- 
ments were  made  shows  that  such  payments  were  in  full,  or 
that  by  receiving  these  weekly  payments  regularly  she  is  now 
estopped,  can  only  be  based  upon  her  compulsory  silence,  and 
is  unsupported  by  any  word  or  circumstance  appearing  in  the 
record. 

In  view  of  the  dissenting  opinion  which  follows,  we  must 
add  that  in  our  opinion  the  rule  laid  down  in  the  case  of  Hinkle 
v.  Sage,  67  0.  S.,  256,  relating  to  claims  for  services  to  a  de- 
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ceased  person  by  a  relative  or  member  of  hia  household,  can  not 
apply  here.  Prior  to  her  employment  with  Mr.  Leen,  the  plaint- 
iff  had  never  lived  in  the  house  with  him,  nor  did  she  so  live 
after  her  employment.  There  was  no  blood  relationship  be- 
tween the  parties,  and  the  only  relationship  that  existed  at  this 
time  was  that  MIrs.  Leen  was  the  widow  of  a  deceased  nephew 
of  Maurice  H.  Leen.  Neither  the  case  above  referred  to  nor 
any  of  the  other  numerous  cases  in  which  the  same  principle 
is  discussed  has  aught  to  do  with  any  condition  or  family  re- 
lationship such  as  has  been  shown  to  have  existed  between  these 
parties.  We  know  of  no  case  in  Ohio,  or  for  that  matter  in  any 
other  state,  where  it  has  been  held  that  one  not  related  to  a 
person  by  blood  and  not  in  any  sense  a  member  of  his  family  or 
household,  is  barred  from  recovering  for  services  rendered  un- 
less an  express  contract  is  shown.  That  the  rule  laid  down  in 
Hinkle  v.  8<ige  and  later  cases  is  a  wholesome  one  will  not  be 
denied.  Neither  can  it  be  denied  that  this  rule  has  no  applica- 
tion whatever  to  the  facts  in  this  case. 

In  view  of  the  evidence  in  the  record  as  to  the  labors  and  re- 
sponsibilities which  rested  upon  Mrs.  Leen,  there  certainly  can 
be  no  presumption  that  the  $3  was  paid  to  her  in  full  for  all 
her  services,  and  there  was  a  lack  of  direct  evidence  to  show  that 
such  was  the  case. 

The  jury  was  therefore  justified  under  the  evidence  in  award- 
ing her  compensation  in  addition  to  the  $3  per  week,  and  the 
amount  was  a  matter  entirely  within  the  province  of  the  jury 
and  for  its  determination.  In  the  absence  of  any  indication  of 
passion  or  prejudice,  the  juryhaving  been  made  fully  acquainted 
with  the  nature  of  the  services  which  she  rendered,  the  judg- 
ment will  be  affirmed. 

Jones  (Oliver  B.),  J.,  concurs;  Gorman,  J.,  dissents. 

Gk)RMAN,  J.,  dissenting. 

The  evidence  in  this  case  discloses  that  during  the  entire  time 
that  the  plaintiff  rendered  the  services  to  the  defendant's  intes- 
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tate  she  was  paid  each  week  the  sum  of  $3  and  received  the  same 
as  her  compensation  for  the  services  rendered.  She  made  no 
complaint  or  objection  to  the  amount  paid  her.  She  never 
notified  or  apprised  the  decedent  that  she  was  dissatisfied  or 
expected  to  be  paid  more  for  her  services.  For  a  long  time 
prior  to  her  last  employment  she  ,was  also  paid  the  sum  of  $3 
per  week.  Under  these  circumstances  it  appears  to  me  that  she 
is  now  estopped  from  claiming  that  her  services  are  worth  more 
than  $3  per  week.  ''He  who  will  not  speak  when  he  should, 
sjiould  not  be  heard  to  speak  when  he  would."  The  decedent's 
mouth  is  closed  in  death,  and  it  appears  to  me  that  the  accept- 
ance of  the  amount  paid  her  each  week  estops  her  from  claiming 
that  she  was  entitled  to  more,  after  the  death  of  Mr.  Leen. 

The  cupidity  and  avarice  of  relatives  of  deceased  persons  so 
frequently  tempt  them  to  make  claims  against  their  estates,  es- 
pecially when  they  are  dissatisfied  with  some  provision  made 
for  them  by  the  deceased,  that  the  courts  should  frown  upon  all 
efforts  to  raid  the  estates  of  deceased  persons. 

I  am  fully  convinced  that  the  plaintiff  in  this  case  had  no 
intention  to  make  a  charge  of  more  than  $3  per  week  for  her 
services  until  after  the  death  of  Mr.  Leen  and  that  this  claim 
upon  her  part  was  an  afterthought.  It  appears  to  me  that  the 
verdict  was  manifestly  against  the  weight  of  the  evidence  and 
that  the  defendant  proved  conclusively  that  the  services  ren- 
dered by  the  plaintiff  to  the  decedent  were  fully  paid  for  dur- 
ing the  lifetime  of  the  decedent. 

For  these  reasons  I  am  constrained  to  say  that  the  judgment 
should  be  reversed. 
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RIGHTS  or  SURETIES  ON  A  BOND  SECURING  PAYHENt 

or  A  NOTE. 

Court  of  Appeals  for  Licking  County. 
J.  W.  Scott  et  al  v.  Adam  Emswileb.* 

Decided,  March  Term,  1916. 

Joinder  of  Action  on  a  Note  With  AoHon  on  a  Bond  Becwring  PamnetU 
of  the  Note— Error  in  Rejecting  Evidence  of  YioUstion  of  the 
Terms  of  the  Bond, 

1.  The  rights  of  sureties  on  a  bond,  executed  to  secure  payment  of  a 

promissory  note,  are  not  prejudiced  by  uniting  an  action  on  the 
bond  with  the  action  for  recovery  on  the  note. 

2.  In  view  of  the  express  stipulation  of  the  bond  that  the  prooeeda  of 

the  said  loan  were  to  be  used  by  the  defendant  in  his  business,  one- 
half  of  the  profits  derived  therefrom  to  be  retained  by  the  defend- 
ant as  his  compensation,  and  the  denial  of  the  answw  that  this 
agreement  was  carried  out,  it  was  error  to  refuse  to  permit  the 
introduction  of  testimony  as  to  the  alleged  violation  of  the  tenns 
of  the  bond. 

8.  L,  Jwmes,  for  plaintiiF  in  error. 
Flory  &  Flory,  contra. 

Shieu)S^  J. 

This  cause  is  in  this  court  by  petition  in  error  seeking  to 
reverse  the  judgment  of  the  court  of  common  pleas  upon  numer- 
ous grounds  of  error  alleged  therein. 

The  amended  petition  of  the  plaintiff  in  the  court  below  is 
founded  upon  a  promissory  note  executed  and  delivered  by  the 
said  J.  W.  Scott,  one  of  the  defendants,  to  the  plaintiff  on  May 
11,  1908,  payable  on  demand,  for  $300,  with  interest,  containing 
a  power  of  attorney  to  confess  judgment,  on  which  various  pay- 
ments of  interest  are  endorsed.    Said  petition  further  alleges: 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court  November  28,  1916. 


COURT  OP  APPEALS.  608 


1917.]  Ldcklng  County. 


'^That  before  and  at  the  time  said  note  was  given,  said  J.  W. 
Scott  waB  engaged  in  the  business  of  loaning  money  at  interest 
in  the  city  of  Newark,  Licking  county,  Ohio.  Lx  order  to  secure 
the  amount  due  upon,  and  evidenced  by,  said  note,  the  said 
J.  W.  Scott,  as  principal,  and  the  defendants,  G.  D.  0  'Hara  and 
Phil.  B.  Smythe,  both  of  Newark,  Ohio,  as  sureties,  executed  and 
delivered  to  this  plaintiff  their  bond  or  written  obligation  by 
which  they  were  held  and  firmly  bound  unto  the  said  plaintiff 
in  the  sum  of  $300,  for  the  payment  of  which  they  bound  them- 
selves. The  condition  of  said  bond  was,  in  substance :  Whereas 
the  said  Adam  Emswiler  has  deposited  with  the  said  J.  W. 
Scott  the  sum  of  $300,  in  money,  in  trust,  for  the  purposes  of 
investing  the  same,  t.  e.,  loaning  the  same  in  connection  with  the 
conduct  of  the  business  now  managed  by  the  said  J.  W.  Scott, 
located  at  29^  South  Third  street  in  the  city  of  Newark,  Ohio, 
it  being  agreed  between  the  said  parties  that  the  said  J.  W. 
Scott  shall  loan  said  $300  for  the  said  Adam  Emswiler,  and  to 
pay  to  said  Adam  Emswiler  one-half  of  the  profits  derived  from 
said  $300,  the  other  half  of  said  profits  to  be  retained  by  said 
Scott  as  and  for  his  compensation,  the  said  piofits  to  be  deter- 
upon  the  basis  that  said  $300  bears  to  the  total  amount  of  capital 
invested  in  said  business.  The  said  $300  is  to  be  returned  to  said 
Emswiler  upon  demand,  or  as  soon  thereafter  as  the  same  can 
be  collected  from  said  business  at  the  option  of  said  Scott. 

''Now  if  the  said  Scott  shall  faithfully  perform  all  the  condi- 
tions by  him  to  be  performed  as  aforesaid,  then  this  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  effect." 

To  this  amended  petition  a  joint  amended  answer  of  the  de- 
fendants, C.  D.  0  'Hara  and  Phil.  B.  Smythe,  is  filed,  in  which 
they  say: 

^'They  deny  that  in  order  to  secure  the  amount  due  upon, 
and  evidenced  by,  the  note  set  up  in  plaintiff's  petition,  as 
sureties  for  the  said  Scott,  executed  and  delivered  to  plaintiff 
their  bond  or  written  obligation  by  which  they  were  held  and 
firmly  bound  unto  plaintiff  in  the  sum  of  $300  or  any  other  sum, 
for  the  payment  of  which  said  defendants  bound  themselves. 

''They  deny  that  they  are  indebted  to  plaintiff  ilpon  or  by 
reason  of  said  bond,  or  otherwise,  in  the  sum  of  $300,  or  any 
other  sum. 

"Further  answering  these  defendants  say  that  plaintiff  and 
said  Scott  were  partners  in  the  business  of  loaning  said  money. 
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and  in  the  business  mentioned  in  said  petition.  These  defend- 
ants say  that  said  plaintiff  has  never  made  demand  upon  said 
Scott  for  the  payment  of  said  sum  of  money,  or  any  part  thereof, 
according  to  the  terms  of  said  written  obligation,  or  bond,  and 
they  deny  that  said  Scott  has  ever  made  default  in  any  of  the 
terms  or  conditions  of  the  same. 

'^Said  defendants  deny  each  and  every  allegation  of  said 
petition." 

A  separate  amended  answer  to  said  amended  petition  is  also 
filed  by  the  defendant,  J.  W.  Scott,  in  which,  after  admitting 
the  execution  of  said  note  and  bond,  he  avers  that  no  demand 
was  ever  made  upon  him  by  the  plaintiff  as  contemplated  by  the 
express  terms  of  said  bond ;  that  he  has  paid  under  said  option 
upon  said  $300  all  the  moneys  collected  by  him  from  said  busi- 
ness of  loaning  money  and  which  is  the  sum  total  owing  by  him 
to  plaintiff  under  the  terms  of  said  bond,  and  he  denies  all  the 
allegations  of  the  plaintiff's  amended  petition,  except  what  is 
expressly  admitted  in  said  amended  answer. 

Separate  replies  to  the  joint  amended  answer  of  C.  D.  O'Hara 
and  Phil.  B.  Smythe  and  to  the  separate  amended  answer  of 
the  said  J.  W.  Scott  are  filed  by  the  plaintiff,  denying  all  matters 
stated  therein  inconsistent  with  the  allegations  of  said  amended 
petition. 

The  case  was  submitted  to  a  jury,  resulting  in  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  being  overruled,  judg- 
ment was  entered  upon  said  verdict  and,  as  stated,  error  pro- 
ceedings are  prosecuted  to  this  court  for  a  reversal  of  said  judg- 
ment. 

The  history  of  this  ease  leading  up  to  the  execution  of  the  note 
and  bond  mentioned  in  the  pleadings  fully  appears  in  the  evi- 
dence  contained  in  the  bill  of  exceptions,  which  we  have  read 
with  some  degree  of  care  with  reference  to  the  claims  of  the 
respective  parties  as  made  in  their  respective  pleadings. 

Considering  the  manifest  object  in  the  execution  and  delivery 
of  said  bond  by  the  plaintiffs  in  error  to  the  defendant  in  error 
and  the  subsequent  execution  of  said  note  by  said  Scott,  one  of 
the  plaintiffs  in  error,  to  the  defendant  in  error,  and  uniting 
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both  in  one  and  the  same  cause  of  action,  has  been  the  subject 
of  no  little  discussion  by  the  court,  but  under  the  rule  that  the 
rights  of  the  sureties  on  said  bond  were  not  prejudiced  thereby, 
we  hold  that  the  action  of  the  court  below  in  overruling  the 
motion  and  demurrer  interposed  to  the  amended  petition  was 
not  erroneous. 

It  is  averred  in  said  amended  petition  that  while  said  Scott 
was  to  invest  or  loan  said  $300  in  his  business  and  account  to 
the  defendant  in  error  for  one-half  of  the  profits  derived  there- 
from,, the  other  half  to  be  retained  by  said  Scott  as  his  com- 
pensation, he  did  not  invest  or  loan  the  same  or  any  part  thereof 
in  his  business,  according  to  the  conditions  of  said  bond.  This 
averment  in  said  amended  petition  is  met  by  a  denial  in  both 
the  joint  amended  answer  of  the  defendants,  C.  D.  O'Hara  and 
Phil.  B.  Smythe,  and  in  the  separate  amended  answer  of  said 
J.  W.  Scott. 

On  pages  53  and  54  of  the  record  we  find  that  when  the  said 
Scott  was  testifying  as  a  witness  for  the  defense  he  was  inter- 
rogated and  answered  as  follows : 

*  •  Q.  What  did  you  do  with  that  money  f  A.  I  put  it  in  the 
safe. 

**Q.  What  did  you  do  with  it  after  that?  A.  It  was  too 
late  to  go  to  the  bank.  It  was  after  three  o  'dock,  and  the  next 
morning  I  deposited  it  in  the  Licking  County  Bank. 

' *  Q.    Then  what  was  done  ivith  it,  if  anything? 

''Objected  to  as  immaterial. 

'  *  The  Court :    I  do  not  think  it  is  material. 

**By  Mr.  James:  Exceptions,  and  we  offer  to  show  that  he 
invested  it  in  the  business. 

"The  court  refused  to  permit  the  defendant  to  so  prove,  to 
which  refusal  of  the  court  counsel  for  defendant  at  the  time 
excepted.'' 

As  indicated,  an  exception  was  saved  to  the  action  of  the 
court  in  excluding  the  evidence  offered  and  such  action  of  the 
court  is  assigned  as  error. 

It  appears  that  the  object  in  placing  this  money  with  said 
Scott  was  that  he  should  employ  it  in  his  business,  and  that  by 
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the  terms  of  said  bond  it  is  expressly  stipulated  that  he  should 
loan  it  in  connection  with  his  said  business,  and  in  said  amended 
petition  it  is  averred  that  he  failed  and  refused  to  comply  with 
said  agreement  and  violated  the  terms  of  said  bond  in  this  re- 
spect. As  a  party  to  said  action  wherein  a  recovery  is  sought 
against  him  and  others,  any  violation  of  the  terms  of  the  instru- 
ment sued  upon,  we  think  was  proper  to  have  been  shown^  and 
he  should  have  been  given  an  opportunity  of  not  only  meeting 
said  charge  by  a  denial  of  the  same,  if  true,  but  by  stating  all 
the  facts  and  circumstances  relating  thereto,  especially  as  bear- 
ing upon  the  option  to  be  exercised  by  the  said  Scott  under  the 
terms  of  said  bond.  Under  the  charge  made  in  said  amended 
petition  and  the  denial  of  the  same  in  said  answers,  we  think 
that  the  evidence  offered  was  clearly  competent,  and  that  the 
action  of  the  court  below  in  excluding  the  same  was  erroneous 
and  prejudicially  so,  because  said  evidence  so  offered  and  re- 
jected was  vitally  related  to  the  subject-matter  affecting  the 
legal  rights  of  each  of  the  defendants  in  said  suit.  As  stated, 
the  underlying  agreement  in  the  bond  was  that  the  money  was 
to  be  employed  in  the  business  of  the  defendant  in  error,  and  that 
the  latter  was  to  share  in  the  profits  therefrom,  and  to  be  de- 
prived of  showing  that  it  was  so  employed  would  be  to  deny 
to  the  defendants  the  benefits  of  the  defense  taade.  In  exclud- 
ing the  evidence  offered  we  think  the  court  below  erred  to  the 
prejudice  of  the  plaintiffs  in  error  and  such  error  affords  suffi- 
cient ground  for  the  reversal  of  said  judgment. 

It  was  also  argued  that  the  court  below  erred  in  its  instruc- 
tions to  the  jury.  As  already  shown  said  bond  provides  that 
''the  said  $300  is  to  be  returned  to  said  Emswiler  upon  demand, 
or  as  soon  thereafter  as  the  same  can  be  collected  from  said 
business  at  the  option  of  said  Scott."  As  we  interpret  thk 
clause  of  said  bond,  it  is  to  the  effect  that  said  Scott  was  to  re- 
turn said  sum  of  money  to  defendant  in  error  upon  demand,  or 
as  soon  thereafter  as  the  same  could  be  collected  from  said  loan- 
ing business,  as  the  said  Scott  might  elect  The  meaning  of  the 
bond  is  ascertainable  from  a  history  of  the  case.    It  is  aided  hy 
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a  consideration  of  the  object  for  which  and  the  circxunstanceB 
under  which  it  was  given.  Evidently  it  was  given  to  protect 
the  defendant  in  error  against  the  loss  of  his  money,  assuming 
that  it  was  a  loan,  and  it  is  equally  evident  that  said  sum  of 
money  was  to  be  loaned  out,  hence  it  is  not  unnatural  for  the 
bond  to  recite  and  provide  that  said  money  shall  be  payable  on 
demand,  or  if  loaned  out  apd  not  subject  to  such  demand,  that 
he  may  take  steps  to  collect  it,  and  these  methods  of  payment 
were  at  the  option  of  said  Scott.  True,  the  sureties  on  this  bond 
obligated  themselves  to  pay  the  sum  named  therein,  but  their 
obligation  is  to  be  determined  by  the  conditions  expressed  there- 
in. Their  liability  rests  upon  the  letter  of  the  bond.  They 
make  no  absolute  promise,  or  give  any  guarantee  of  the  repay- 
ment of  this  sum  of  money  to  the  defendant  in  error,  unless 
said  Scott  makes  default  in  the  particulars  named  therein.  In 
instructing  the  jury  upon  this  branch  of  the  case  and  referring 
to  what  the  court  below  instructed  them  was  a  reasonable  time 
after  demand  made  to  return  this  money  to  the  defendant  in 
error,  the  plaintiffs  in  error  claim  that  such  instruction  was 
misleading  and,  therefore,  erroneous.  They  claim  that  no  such 
demand  was  made  for  this  money  as  is  contemplated  by  the 
provisions  of  said  bond,  but  that  if  a  demand  was  made,  they 
further  claim  that  said  instructions  to  the  jury  were  not  war- 
ranted because,  under  the  terms  of  said  bond,  the  said  Scott  had 
the  option  to  collect  said  money  if  loaned  out,  and  that  there  is 
nothing  affirmatively  appearing  in  the  record  that  he  did  not 
exercise  such  option.  While  we  think  the  jury  should  have  been 
more  fully  instructed  upon  this  feature  of  the  bond,  we  are 
not  prepared  to  say  that  we  deem  this  instruction  sufficient 
ground  for  the  reversal  of  this  judgment,  standing  alone. 

We  have  examined  the  other  assignments  of  error  in  said 
petition  in  error  and  find  no  prejudicial  error  therein,  but  for 
the  error  in  excluding  certain  evidence  hereinbefore  referred 
to  the  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  said  cause  will  be  remanded  to  said  court  for  a  new  trial. 

Powell,  J.,  and  Houck,  J.,  concur. 
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LEGAUTY  OP  TH£  KSTABUSHMENT  OP  A  COUNTY  ROAD. 

Court  of  Appeals   for  Hamilton  County. 

The  Harkness  &  Cowing  Company  et  al  v.  The  VilijAge  of 

St.  Bebnabd  et  al;  and 

Wiluam  G.  Robebts,  Administrator,  etc.,  v.  Same. 

Decided,  February,   1917. 

Jurisdiction  of  County  Commissioners  to  Establish  a  County  Rood 
—Purpose  of  the  Statute  Requiring  iJotice  to  Abutting  Ovmer^— 
Estoppel  Against  Property  Owners  Resisting  Payment  of  Agtess- 
ment  for  Improvement  of  Road. 

1.  The  purpose  of  the  notice  to  abutting  owners,  required  by  Sec- 

tions 6872  and  6873,  is  to  give  opportunity  for  claiming  compensa- 
tion  for  land  taken,  and  while  failure  to  give  such  notice  might 
not  prevent  a  property  owner  from  thereafter  claiming  compen- 
sation, such  failure  does  not  deprive  the  county  commissioners  of 
authority  to  act  and  in  nowise  affects  the  validity  of  the  proceed- 
ings to  establish  the  road. 

2.  The  recording  of  a  plat  of  such  a  road  and  its  recognition  by  the 

county  commissioners  as  a  county  thoroughfare  has  the  effect  of 
establishing  it  as  a  public  street  upon  annexation  to  a  Tillage 
of  the  territory  through  which  it  passes;  and  an  abutting  owner 
who  has  made  deeds  and  leases  containing  descriptions  referring 
to  the  road  and  recognizing  it  as  a  public  highway  is  estopped 
from  thereafter  resisting  payment  of  an  assessment  for  its  im- 
provement on  the  ground  that  it  is  not  a  dedicated  highway  or 
was  never  legally  established. 

Albert  H,  Morrill  and  James  E.  Robinson,  for  plaintiffiB. 
Samiiel  B.  Hammel  and  John  B.  Quane,  contra. 

Jones  (Oliver  B.),  J. 

These  two  cases  were  heard  together  on  appeal  from  the  court 
of  insolvency,  as  they  involve  the  same  issues. 

Two  questions  are  involved  in  the  cases:  first,  as  to  whether 
Murray  road,  within  the  village  of  St.  Bernard,  running  from 
Carthage  avenue  to  the  Miami  canal,  was  a  public  highway  at  the 
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time  the  improvement  was  made;  and,  second,  whether  the  sev- 
eral tracts  of  land  assessed  for  this  improvement  of  Murray  road 

« 

were  benefitted  by  the  improvement  in  an  amount  equal  to  the 
amount  assessed  against  it. 

A  great  deal  of  interesting  evidence  was  offered  in  regard  to 
the  original  use  of  this  road.  It  was  shown  that  as  a  private 
road  or  lane  it  was  opened  and  has  been  used  for  at  least  seventy- 
five  years,  and  that  during  the  latter  part  of  that  time  it  was 
used  by  the  general  public  more  or  less  in  passing  between  Car- 
thage avenue  and  the  canal  bridge.  But  it  is  not  necessary  in 
this  proceeding  to  determine  the  character  of  the  road  prior  to 
the  year  1890.  At  that  time,  upon  a  petition  filed  by  James  M. 
Murray  and  others  under  proceedings  for  the  laying  out  of  a 
county  road  as  provided  by  law,  the  county  commissioners  took 
certain  proceedings  and  laid  out  a  county  road  over  the  line  of 
Murray  road,  as  later  improved,  and  extending  from  Carthage 
avenue  clear  to  Paddack  road.  A  record  of  these  road  proceed- 
ings, from  the  county  records,  has  been  produced  in  evidence. 
These  proceedings  show  that  notices  were  given  in  accordance 
with  B.  S.,  4641  (G.  C,  6865-6866) ;  and  the  regularity  of  these 
notices  was  found  by  the  county  commissioners  and  the  viewers 
appointed  as  provided  by  R.  S.,  4642  (G.  C,  6867),  and  the 
viewers  and  county  surveyor  proceeded  to  lay  out  the  road. 

It  is  objected  that  this  record  fails  to  show  that  notices  were 
given  under  R.  S.,  4645  (G.  C,  6872),  to  the  owners  of  land 
on  the  north  and  south  sides  of  this  road  between  the  canal 
and  Carthage  avenue,  although  the  record  does  show  that  notices 
were  given  to  property  owners  for  that  part  between  the  canal 
and  Paddack  road.  The  failure  to  give  this  notice  is  the  only 
objection  made  by  the  plaintiffs  as  to  the  regularity  of  these 
road  proceedings,  and  they  contend  because  of  the  failure  of  the 
record  to  show  such  notice,  that  such  part  of  the  road  never  be- 
came a  public  county  road. 

The  omission  to  give  the  notice  required  by  R.  S.,  4645,  would 
not  render  the  proceedings  for  the  laying  out  of  the  county  road 
invalid.  The  notice  required  by  that  section  is  for  the  purpose 
of- furnishing  an  opportunity  to  the  owner  of  land  taken  for  the 
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opening  of  a  county  road  to  claim  compensation.  If  sach  land 
owner  was  not  properly  notified,  his  right  to  comi)ensation  might 
not  have  been  cut  off  by  the  proceedings.  Whether  or  not  he 
was  duly  compensated  is  not  material  to  this  case,  bnt  the  fact 
that  no  compensation  was  claimed  or  allowed  rather  goes  to  show 
that  that  part  of  the  road  had  already  become  by  use  a  public 
road.  But  whether  so  or  not,  the  notice  required  by  the  last 
mentioned  section  is  not  jurisdictional  in  its  nature.  Beehe  v. 
Scheidt,  13  0.  S.,  406 ;  Hosier  v.  Hitler,  11  BuU.,  246  (Pickaway 
Co.  Dist.  Ct.). 

By  these  proceedings  Murray  road  became  a  county  road,  was 
regularly  platted  and  recorded  as  such  in  the  county  road  rec- 
ords, and  was  so  recognized  by  the  county  conunission  in  March, 
1892,  in  their  appointment  of  a  bridge  tender  for  the  bridge  at 
the  canal.  It  was  indicated  as  a  county  road  on  the  annexation 
plat  when  the  tract  in  which  it  was  jocated  was  annexed  to  the 
village  of  St.  Bernard,  and  was  so  recorded  in  the  recorder's 
office.  And  as  such  county  road  it  became  a  public  street  of  the 
village  of  St.  Bernard  by  such  annexation.  SteubenviUe  v.  King, 
23  0.  S.,  610. 

But,  outside  of  the  proceedings  of  the  county  commissioners 
in  laying  out  this  highway  as  a  county  road,  the  action  of  W.  G. 
Roberts,  trustee,  and  of  the  Ross  heirs  in  making  their  deed  to 
the  Norfolk  &  Western  Railway  Co.,  and  their  plat  attached 
thereto,  which  was  recorded  in  the  recorder's  office,  and  in  the 
execution  of  subsequent  deeds  and  leases,  in  which  descriptions 
were  made  referring  to  such  plat,  and  recognizing  Murray  road 
as  a  public  highway,  operated  as  a  dedication  of  Murray  road, 
if  it  was  not  already  a  public  street.  Especially  does  this  ap- 
pear when  coupled  with  a  recognition  of  its  existence  as  a  public 
street  by  the  village,  in  putting  water  pipe  and  electric  lights 
therein,  cinder  sidewalk  and  temporary  macadam  repairs  there- 
on, and  in  the  ordinance  establishing  the  grade  and  ordering 
this  improvement.  Cincinnati  v.  Leeds,  3  App.  Ct.,  123 ;  Wins- 
low  V.  Cincinnati,  6  N.  P.,  47;  Wright  v.  Oberlin,  3  C.C.(N.S.), 
342. 

The  Harkness  &  Cowing  Co.  and  the  Elmwood  Castings  Co. 
both  joined  in  a  petition  for  the  improvement  of  this  part  of 
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Mnrray  road,  in  which  it  was  described  as  a  public  thorough- 
fare, and  both  of  these  companies  are  therefore  estopped  from 
questioning  the  title  of  the  village  or  its  right  to  improve  Mur- 
ray road.    Tone  v.  Columbus,  39  0.  S.,  281. 

The  court  is  therefore  compelled  to  hold  against  the  plaintiffs 
on  the  first  proposition,  and  find  that  the  Murray  road  was  a 
public  highway  at  the  time  the  improvement  was  made. 

The  assessment  made  in  this  case  was  on  the  benefit  plan.  Mur- 
ray road  affords  the  only  access  as  to  all  the  tracts  of  land  in  the 
case,  except  the  one  at  the  comer  of  Carthage  avenue,  and  it 
can  not  be  found  under  the  evidence  that  the  improvement  of 
this  road  was  of  no  benefit  whatever  to  these  tracts  of  land, 
merely  because  they  are  now  used  for  manufacturing  purposes, 
or  are  most  available  for  such  purposes. 

A  full  consideration  of  all  the  evidence  offered  leads  the  court 
to  believe  that  all  these  tracts  have  been  benefited  to  the  extent 
of  the  several  amounts  assessed  upon  thm. 

The  petitions  in  both  cases  must  therefore  be  dismissed,  at  the 
costs  of  the  plaintiffs. 

Jokes  (E.  H.),  P.  J.,  concurs;  Gorman,  J.,  not  participating. 


GUARANTY  OF  A  HEATING  SYSTEM. 

Court  of  Appeals  for  Hamilton  County. 

J.  M.  Dawson  v.  Fbed  W.  Myers. 

Decided,  May  15,  1916. 

Guaranty — Where  Covering  a  Heating  System — Not  Met  hy  Bhowing 
Substantial  Compliance  Where  There  is  a  Deficiency  in  Heating 
Power. 

Under  a  contract  for  furnishing  a  heating  system  with  a  written 
guaranty  as  to  its  efficiency,  the  guaranty  as  to  heating  power 
must  he  met,  and  this  is  not  done  hy  showing  substantial  com- 
pliance with  the  specifications  in  the  matter  of  design,  material 
or  workmanship. 

J.  M.  Dawson,  for  plaintiff  in  error. 
Kramer  &  Bettman,  contra. 
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Jones  (B.  H.),  J. 

The  judgment  below  will  be  reversed  for  error  in  the  general 
charge  wherein  the  court  invoked  the  rule  of  substantial  per- 
formance. This  rule  is  applicable  to  building  contracts  where 
a  departure  from  the  specifications  with  reference  to  material  or 
workmanship,  etc.,  is  the  question  in  dispute.  But  we  have 
here  a  contract  for  the  furnishing  of  a  heating  ^stem,  with  a 
written  guaranty  as  to  its  efficiency.  In  such  case  the  guaranty 
as  to  heating  power  must  be  met,  and  such  requirement  is  not 
met  by  showing  a  substantial  compliance  with  the  specifications 
in  the  matter  of  design,  material  or  workmanship. 

It  follows  that  the  following  special  charge  requested  by 
plaintiff  below,  and  refused,  should  have  been  given : 

''There  being  no  allegation  in  the  answer  and  cross-petition 
that  the  plaintiff,  J.  M.  Dawson,  waived  any  of  the  provisions 
of  the  contract  between  him  and  Myers,  the  guaranty  of  Myers 
that  the  heating  system  installed  by  him  should  produce  seventy 
degrees  of  heat  in  all  the  rooms  containing  radiators  when  the 
thermometer  stood  at  zero  on  the  outside,  heat  maintained  con- 
tinuously, was  a  continuous  guaranty,  and  if  you  find  that  there 
was  a  failure  of  the  plant  installed  by  Myers  to  maintain  such 
heat  with  proper  firing  and  attention,  the  defendant,  Myers,  can 
not  recover  on  his  cross-petition,  and  it  will  be  your  du^  to 
find  what  damages,  if  any,  the  plaintiff  sustained  by  the  faflure 
of  Myers  to  furnish  a  system  providing  such  heat. 


yf 


We  find  no  other  errors  in  the  record. 
Judgment  reversed. 

Jones  (0.  B.),  J.,  and  Gorman^  J.,  concur. 
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EVmCNCC  AND  INSTRUCTIONS  TO  THE  JURY  IN  A 

WILL  CONTEST. 

Court  of  Appeals  for  Hamilton  County. 

Henry  Niemes  et  al  v.  Tillie  Niemes  and  Adolph  Richter, 
Administrator  de  bonis  non  With  the  Will  Annexed 

OP  John  Niemes,  Deceased. 

Decided,  February,  1917. 

Wills — Error  in  Using  Language  in  Charge  to  Jury  Not  Warranted  by 
the  Evidence — Lay  Witnesses  Not  Competent  to  Testify  as  to  Co- 
paoity  of  Testator  to  Make  a  Win  at  the  Time  the  Will  in  Issue 
Was  Made, 

1.  In  charging  a  jury  in  a  will  case,  it  is  error  to  use  such  words  as 

''misrepresentation,"  "deception,"  "coercion,"  or  "threats"  in  the 
absence  of  evidence  upon  which  the  use  of  such  words  might  fairly 
be  based. 

2.  It  is  also  error  to  permit  lay  witnesses,  such  as  porters.  Janitors, 

waiters,  etc.,  employed  about  the  place  of  business  of  the  testator 
to  testify  as  to  his  ability,  at  the  time  the  will  was  made,  to  under^ 
stand  and  decide  large  and  complicated  business  propositions. 

J.  Louis  Kohl  and  Peek,  Shaffer  &  Peck,  for  plaintiffs  in 
error. 

Rufus  B.  Smith,  Cogan,  Williams  &  Ragland,  Horace  A. 
Reeve  and  John  J.  Weitzel,  contra. 

Jones  (E.  H.),  P.  J. 

This  court  is  unanimous  in  the  opinion  that  the  judgment  of 
the  court  below  should  be  reversed,  but  we  are  not  in  agreement 
as  to  the  grounds  upon  which  our  judgment  shall  be  based. 

The  majority  of  the  court  is  of  the  opinion  that  the  third 
and  fourth  grounds  of  reversal  as  designated  in  the  separate 
concurring  opinion  are  well  taken.  We  find  error  in  the  charge 
and  in  the  admission  of  evidence  which  is  prejudicial  and  which, 
therefore,  makes  for  a  reversal  of  the  judgment. 
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In  a  separate  opinion  our  associate  goes  farther  and  favors 
reversal  not  only  for  these  reasons,  hut  upon  all  the  grounds 
contended  for  by  plaintiffis  in  error. 

While  unwilling  to  say  with  him  that  the  judgment  below 
is  manifestly  against  the  weight  of  the  evidence  or  that  there 
is  no  evidence  of  undue  influence,  it  must  be  admitted  that  the 
fact  that  the  court  is  thus  divided  upon  these  questions  shows 
at  least  some  infirmity  in  the  proof  and  that  these  are  questions 
upon  which  the  minds  of  men  may  and  indeed  do  differ. 

Such  being  the  situation  confronting  the  learned  judge  who 
presided  at  the  trial,  it  became  his  duty  in  charging  the  jury 
to  avoid  a  departure  from  the  evidence  or,  rather,  to  confine  him- 
self to  the  law  applicable  to  the  facts  brought  out  or  supported 
by  evidence  adduced  during  the  trial.  This  was  not  done,  when 
the  court  in  its  general  charge  said : 

**If,  however,  there  is  a  preponderance  of  the  evidence  show- 
ing •  •  •  that  said  instrument  was  executed  by  John  Nie- 
mes while  under  the  undue  influence  of  defendants,  or  any  of 
them,  then  said  instrument  should  be  declared  to  be  not  the  last 
will  and  testament  of  John  Niemes." 

•  *•••• 

**The  exercise  of  undue  influence  need  not  be  shown  by  direct 
proof.  It  may  be  inferred  from  circumstances;  but  these  cir- 
cumstances must  be  shown  by  the  evidence  and  be  such  as  to 
justly  lead  to  the  inference  that  undue  influence  was  employed 
and  the  will  was  not  the  wish  or  intention  of  the  testator. 
•  •  •  If  deceived  by  misrepresentations  or  coerced  by 
threats  or  solicitation  or  persuasion,  or  even  by  mercenary  kind- 
ness or  attentions,  or  influenced  by  the  constant  pressure  of  a 
dominating  or  controlling  mind  which  constrained  him  into 
executing  a  will  he  would  not  of  his  own  inclination  have  made, 
then  the  jury  may  find  that  undue  influence  has  been  exerted 
over  the  mind  of  the  testator." 

There  is  no  evidence  of  misrepresentation  or  deception,  coer- 
cion or  threats.  It  was  error  to  use  such  words  in  the  absence 
of  evidence  upon  which  to  base  them.  As  to  the  probable  effect 
of  an  unwarranted  charge  of  this  kind  upon  the  jury,  we  fully 
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agree  with  the  following  from  the  brief  of  counsel  for  plaintiffs 
in  error : 

''When  the  presiding  judge  thus  states  in  detail  contingencies 
upon  which  the  the  will  may  be  set  aside,  the  jury  is  entitled 
to  infer  that  he  is  speaking  of  something,  the  existence  of  which 
the  jury  is  at  liberty  to  infer  from  the  evidence  under  consid- 
eration. The  jurors  do  not  accept  such  a  charge  as  an  abstract 
lecture  on  the  subject  of  undue  influence  in  general.  On  the 
contrary,  it  is  supposed  to  be  given  and  is  accepted  in  the  con- 
crete, with  strict  application  to  the  case  in  hand,  and  where 
the  judge  speaks  of  the  possibility  of  'coercion,  threats,  misrep- 
resentation and  deceit,'  they  certainly  think  they  have  a  right 
to  go  as  far  as  he  and  'infer  from  circumstances'  that  some  of 
those  vicious  elements  produced  the  will  in  question." 

It  is  such  a  well  settled  principle,  that  courts  must  limit  this 
charge  to  the  facts  which  the  evidence  tends  to  establish,  that  we 
deem  citation  of  authorities  unnecessary. 

We  are  of  the  opinion,  also,  that  the  court  erred  in  permitting 
a  number  of  lay  witnesses  to  testify  as  to  the  lack  of  ability 
of  the  testator  "to  understand  and  decide  large  and  compli- 
cated business  propositions."  Questions  of  such  import  were 
asked  numerous  lay  witnesses,  and  answers  given,  over  objec- 
tion by  the  defendants.  The  porters,  janitors,  etc.,  employed  in 
and  about  testator's  saloon,  were  permitted  to  say  to  the  jury 
that  in  their  opinions  Mr.  Niemes  could  not  understand  and  de- 
cide large  and  complicated  business  transactions. 

It  is  claimed  that  our  Supreme  Court  has  decided  such  evi- 
dence to  be  admissible  in  Bakl  v.  Byal  et  al,  90  0.  S.,  129.  The 
portion  of  the  syllabus  relied  upon  reads  thus: 

'*It  is  competent  for  the  physician  of  a  testator  to  express 
an  opinion  as  to  the  actual  condition  of  his  patient's  mind, 
founded  on  his  study  and  observation  of  the  testator  while  in 
professional  attendance  on  him  at  the  time  and  prior  to  the  date 
of  the  will,  and  whether  he  was  capable  of  comprehending  large 
and  complicated  business  propositions  or  the  distribution  of  a 
large  estate." 
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We  also  quote  from  the  opinion,  page  135 : 

**  Preceding  the  questions  and  answers  referred  to,  the  phy- 
sician had  testified  to  his  complete  knowledge  of,  and  acquaint- 
ance with,  the  physical  and  mental  condition  of  Mr.  Byal  cover- 
ing a  period  of  about  fifteen  years  prior  to  his  death.  This 
knowledge  had  been  obtained  by  the  study  of  those  conditions 
while  in  the  performance  of  his  duties  as  the  physician  of  testa- 
tor during  that  period  and  through  the  close  association  and 
complete  opportunity  which  follow  that  relationship.  In  that 
testimony  the  doctor  had  fully  described  the  gradual,  well-de- 
fined and  constant  decline  in  the  mental  and  physical  x>ower8 
of  the  testator  after  the  year  1900,  due  to  the  influences  of  ex- 
treme old  age,  the  effects  upon  his  nervous  system  of  different 
attacks  of  sickness  and  of  painful  and  exhausting  operations 
on  his  eyes.'' 

And  from  page  137 : 

**The  last  three  questions  differed  from  those  that  preceded 
them  in  that  they  inquired  for  the  opinion  of  the  doctor  as  to 
the  capacity  of  the  testator  based  upon  the  knowledge  which 
the  doctor  himself  had  of  his  mental  and  physical  condition,  all 
of  which  he  had  fully  detailed  in  the  preceding  parts  of  his  evi- 
dence. He  was  asked  to  take  into  consideration  the  diseased  and 
enfeebled  condition  of  the  testator,  both  mentally  and  phjrsieally, 
as  he  had  already  described  it,  and  to  give  an  opinion  as  to 
whether  he  was  capable  of  understanding  and  deciding  large 
and  complicated  business  propositions,  and  the  division  and  dis- 
tribution of  an  estate  valued  at  about  $70,000.  It  called  for  his 
opinion  as  an  expert,  based  on  facts  within  his  own  knowledge 
and  as  to  which  he  had  testified,  concerning  the  capacity  of  the 
testator  to  comprehend  the  matters  referred  to.  This  was  an 
evidential  fact,  proper  to  be  given  to  the  jury  as  evidence,  to 
be  considered  by  them  along  with  all  the  other  evidence  in  the 
case  in  the  determination  of  the  ultimate  question  at  issue." 

It  is  true  that  the  question  propounded  to  the  family  physi- 
cian in  the  above  case  was  the  same  question  asked  the  em- 
ployees and  acquaintances  of  testator.  But  in  other  respects 
there  is  a  vast  difference.     The  Supreme  Court,  in  the  ease 
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cited^  bases  its  opinion,  holding  the  evidence  admissible,  upon 
the  fact  that  the  witness  had  been  for  fifteen  years  the  physician 
of  the  testator,  and  that  the  question  and  answer  were  preceded 
by  a  long  examination  of  the  doctor  during  which  he  had  de- 
tailed the  gradual  decline  of  his  patient  into  a  condition  of  en- 
feebled body  and  mind. 

We  do  not  think  the  rule  established  in  that  case  should  be 
extended  so  as  to  apply  to  the  very  diflCerent  character  of 
testimony  allowed  by  the  trial  court  in  the  instant  case. 

For  these  reasons  the  judgment  will  be  reversed,  and  a  new 
trial  granted. 

Jones  (Oliver  B.),  J.,  concurs. 


GoBMAN,  J.,  concurring. 

I  concur  in  the  conclusion  reached  by  the  majority  of  the 
court  that  the  judgment  must  be  reversed,  not  only  for  the  rea- 
sons assigned  in  the  opinion  of  the  majority,  but  for  the  follow- 
ing additional  reasons: 

It  appears  from  the  record  in  the  case  that  John  Niemes 
owned  and  conducted  a  saloon,  restaurant  and  bUliard  hall  on 
the  south  side  of  Fifth  street  just  west  of  Vine,  in  Cincinnati ; 
that  he  had  carried  on  that  business  there  for  several  years  and 
had  accumulated  quite  a  competence.  He  had  in  his  employ 
from  fifteen  to  twenty  persons — bookkeepers,  bartenders,  wait- 
ers, cooks,  dishwashers  and  others — and  he  served  a  great  num- 
ber of  people  with  meals  every  day.  The  receipts  of  his  business 
approximated  $300  a  day  or  about  $100,000  a  year.  The  busi- 
ness required  close  attention,  application  and  considerable  abil- 
ity, and  Niemes  manifested  a  peculiar  and  special  ability  to 
conduct  a  cafe  and  saloon.  He  had  been  suffering  for  some 
time  from  stone  in  the  kidney,  and  on  the  20th  of  January, 
1913,  he  decided  to  go  to  the  hospital  and  have  an  operation  per- 
formed for  its  removal.  On  this  day,  previous  to  going  to  the 
hospital,  he  executed  his  will.    The  record  discloses  that  he  had 
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under  consideration  the  execution  of  his  will  for  some  time 
prior  to  the  date  of  its  execution — the  period  extending  back  as 
far  as  August,  1912.  The  operation  upon  him  was  performed 
at  Christ  Hospital  on  the  day  following  the  execution  of  the 
will,  January  21,  1913.  A  second  operation  was  performed  on 
him  in  February,  from  the  effects  of  which  he  died  on  the  17th 
of  March,  1913^  about  two  months  after  the  execution  of  the  will. 

The  plaintiffs  in  error,  who  are  the  representatives  of  his 
deceased  mother,  the  brothers,  the  nieces  and  nephews  of  John 
Niemes,  claim  that  there  is  error  apparent  on  the  face  of  the 
record  in  this,  to-wit:  first,  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  are  manifestly  against  the  weight 
of  the  evidence;  second,  that  there  was  no  evidence  of  undue 
influence  offered  in  the  trial  of  the  case  and  that  therefore  this 
question  should  have  been  withdrawn  from  the  consideration 
of  the  jury;  third,  that  the  court  erred  in  charging  the  jury 
upon  the  question  of  undue  influence  in  the  absence  of  evi- 
dence tending  to  support  such  question;  and  also  in  the  gen- 
eral charge  and  in  the  giving  and  refusal  of  special  chaises; 
fourth,  that  the  court  erred  in  the  admission  of  evidence  objected 
to  at  the  time  by  counsel  for  plaintiff  in  error. 

A  great  number  of  witnesses  were  offered  by  the  contestant 
and  the  proponents  of  the  will.  No  physicians  were  called  by 
the  contestant  to  testify  as  to  the  mental  condition  of  John 
Niemes  at,  before  or  after  the  time  he  executed  the  will.  The 
physician  attendant  at  his  last  illness,  and  the  physicians  who 
called  upon  him  on  one  or  two  other  occasions,  testified  that  he 
was  mentally  sound.  The  nurses  who  attelided  him  at  the  hos- 
pital during  the  period  of  almost  two  months,  testified  that  he 
was  mentally  sound.  Other  persons  connected  witii  the  hospital 
who  came  in  contact  with  Niemes  and  had  occasion  to  observe 
him,  testified  that  he  was  mentally  sound.  The  witnesses  to  the 
will,  both  lawyers,  testified  that  he  was  mentally  sound  at  the 
time  he  executed  the  will.  Many  other  witnesses  who  were  called, 
who  had  occasion  to  observe  Niemes  from  time  to  time  covering 
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a  considerable  period  prior  to  the  execution  of  the  will,  all  testi- 
fied that  he  was  mentally  sound  and  capable  of  making  a  will. 

Many  witnesses  were  called  by  the  contestant,  among  them 
being  waiters,  bartenders  and  others  who  had  been  employed  by 
Niemes  in  his  business.  Most,  if  not  all,  of  these  witnesses  testi- 
fied that  in  their  opinion  Niemes  was  not  mentally  sound.  Their 
Judgment  was  based  upon  their  observation  of  him.  They  testi- 
fied that  at  times  he  was  nervous  and  not  interested;  absent- 
minded  ;  woidd  abruptly  leave  people ;  would  forget  things  very 
readily ;  that  he  would  discharge  some  of  his  people  and  re-em- 
ploy them ;  that  he  had  arguments  with  people,  and  many  other 
incidents  were  recited  upon  which  they  based  their  opinions  as 
to  his  mental  capacity. 

I  am  of  the  opinion  that  when  the  presumption  of  law  that  the 
probating  of  a  will  makes  it  a  prima  facie  case  as  to  its  validity,  is 
added  to  the  testimony  of  the  physicians  who  waited  upon  him, 
the  nurses  who  attended  him,  the  witnesses  who  attested  the 
will — in  opposition  to  the  testimony  of  persons  who  were  not 
in  as  good  a  position  to  observe  Niemes'  mental  condition, 
the  verdict  of  the  jury  is  manifestly  against  the  weight  of  the 
evidence.  It  appears  to  me  that  the  jury  undertook  to  substi- 
tute its  will  and  its  judgment  for  that  of  John  Niemes,  and  that 
because  the  will  was  not  such  as  the  jury  would  have  made, 
they  conceived  it  to  be  their  province  to  set  aside  the  will.  I 
am  of  the  opinion  that  the  testator  should  be  the  one  to  make 
his  will  and  not  a  jury,  as  appears  to  have  been  done  in  this 
case. 

Furthermore,  I  think  the  record  shows  that  there  is  not  a 
scintilla  of  evidence  in  this  case  tending  to  show  undue  influence. 
It  is  true  that  the  brothers,  Henry  Niemes  and  Jacob  Niemes,  are 
beneficiaries  under  the  will,  and  it  was  charged  by  the  con- 
testants that  the  testator  had  been  unduly  influenced  by  Henry 
and  Jacob  Niemes,  and  by  Louis  Kohl,  the  attorney  who  drew 
the  will.  There  is  no  evidence  whatsoever  that  Jacob  or  Henry 
Niemes,  or  Louis  Kohl,  exerted  any  undue  influence,  or  any 
influence  whatsoever  to  induce  John  Niemes  to  execute  this  will. 


620  COURT  OP  APPEALS. 


Niemes  t.  Nlemes  et  al.  [VoL  26  (S&) 


■^ 


There  is  evidence  by  Mirs.  Niemes,  the  contestant,  and  a  friend 
of  hers,  Mrs.  Hobson,  that  John  Niemes  had  said  on  one  or 
two  occasions  that  his  brother  Jake,  who  lived  in  Chicago,  had 
asked  him  to  make  a  will  and  that  he  had  said  he  didn't  see 
any  reason  for  making  a  will.  There  is  also  evidence  tending 
to  show  that  Jacob  Niemes  knew  of  John's  intention  to  make  a 
will  and  that  he  was  present  on  one  or  two  occasions  when  John 
discussed  his  will  with  his  attorney,  Louis  Eohl.  Manifestly, 
this  is  not  evidence  of  undue  influence.  Under  the  law,  one 
may  influence  another  to  make  a  will  in  his  favor  if  he  so  de- 
sires, provided  he  does  not  make  any  false  representations  or 
practice  impositions  upon  him  to  induce  him  to  make  a  will,  in 
substance  perpetrating  a  fraud  upon  the  testator.  But  there  is 
no  evidence  in  this  case,  or  any  circumstances,  from  which  un- 
due influence  could  be  found  or  inferred.  The  mere  fact  that 
Jacob  and  Henry  Niemes  are  beneficiaries  under  the  will  does 
not  even  tend  to  establish  undue  influence.  They  were  his 
brothers,  and  it  would  appear  to  be  perfectly  natural  for  him  to 
remember  them  in  his  will;  nor  can  any  presumption  or  infer- 
ence of  undue  influence  be  drawn  from  the  fact  that  they  are 
beneficiaries  under  the  will ;  nor  could  any  presumption  of  undue 
influence  be  drawn  from  the  fact  that  they  were  in  a  position 
to  have  unduly  influenced  him. 

Counsel  for  defendants  requested  the  court  to  give  several 
special  charges  which  tended  to  eliminate  from  the  minds  of 
the  jury  the  question  of  undue  influence.  These  special  chaises, 
numbered  1,  2,  3  and  4,  were  refused.  In  refusing  to  give  them 
it  appears  to  me  that  the  trial  court  erred.  These  chai^^es  were 
all  to  the  effect  that  there  was  no  evidence  in  the  case  that  the 
paper  writing  purporting  to  be  the  last  will  and  testament  of 
John  Niemes  was  executed  while  he  was  under  restraint  or  un- 
due influence  and  therefore  the  jury  were  not  to  consider  the 
question  of  undue  influence  in  determining  whether  or  not  the 
paper  writing  submitted  to  them  was  the  last  will  and  testament 
of  John  Niemes.  If  there  was  no  evidence  of  undue  influence, 
there  should  have  been  no  charge  touching  this  question. 
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It  has  been  urged  that  in  view  of  the  fact  that  there  were 
two  issues  in  the  case,  to- wit,  the  mental  capacity  of  John  Niemes 
to  make  a  will,  and  the  question  of  undue  influence  exerted  upon 
him,  the  fact,  if  it  be  a  fact,  that  it  was  error  on  the  part  of 
the  trial  court  in  refusing  to  give  the  special  charges  and  in 
incorporating  in  his  general  charge  the  question  of  undue  in- 
fluence, was  not  prejudicial  to  the  plaintiffs  in  error  because, 
non  constat,  the  jury  may  have  found  that  the  paper  writing 
was  not  the  last  will  and  testament  of  John  Niemes  because  of 
his  mental  incapacity. 

But  there  were  not  two  issues  in  the  case.  There  was  only 
one  issue,  and  that  was  whether  or  not  the  paper  writing  was 
the  last  will  and  testament  of  John  Niemes.  It  was  not  the  last 
wiU  and  testament  of  John  Niemes  if  he  did  not  have  mental 
capacity  to  make  a  will,  or  if  he  was  unduly  influenced  to  make 
the  will.  The  reasons  or  grounds  upon  which  the  jury  were 
to  determine  whether  the  paper  writing  was  or  was  not  John 
Niemes'  will  were  the  facts  as  to  his  mental  capacity,  and  undue 
influence;  but  these  facts  do  not  constitute  the  issues  in  the 
case,  and  therefore  the  rule  invoked  by  counsel  for  defendants 
in  error  that  even  though  there  was  no  undue  influence  shown, 
nevertheless  the  verdict  and  judgment  should  stand  because  on 
the  other  issue,  to-wit,  mental  capacity,  the  jury  were  warranted 
in  setting  aside  the  will,  does  not  hold. 

If  there  was  no  evidence  of  undue  influence  and  the  court 
charged  the  jury  upon  that  question,  it  is  impossible  for  this 
court  or  any  other  court  to  say  that  the  jury  did  not  return  a 
verdict  setting  aside  the  will  on  the  ground  of  undue  influence. 
It  was  error  to  refuse  to  give  these  special  charges,  and  it  was 
error  to  give  the  general  charge  as  given ;  and  these  errors  were 
prejudicial,  and  being  prejudicial,  the  verdict  of  the  jury  should 
not  stand. 
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MODIFICATION  OF  A  DECREE  FOR  ALIMONY 

AFTER  TERM. 

Court  of  Appeals  for  Lucas  County. 
Edna  K.  Saoeb  v.  George  Lynn  Sageb. 

Decided,  November  27,  1916. 

Alimony — Changed  Circumatances  of  the  Partiea — Sufficient  Ground 
for  a  Modification  of  the  Award — Case  Presented  Where  Former 
HuMhand's  Circumstances  Had  Greatly  Improvedr— Probable  Ef- 
fect of  the  Sale  of  a  Judgment  for  AJim^my, 

After  a  decree  of  divorce  and  alimony  has  been  granted  a  wife,  the 
decree  awarding  alimony  may  be  modified  after  the  term  at  which 
it  was  granted  when  the  application  therefor  is  based  upon  new 
facts  thereafter  transpiring,  of  such  character  as  to  make  the 
modification  necessary  to  suit  such  altered  conditions. 

J.  P.  Crawford,  for  plaintiff  in  error. 
E.  H.  Horton,  contra. 

Chittenden,  J. 

Error  to  the  Court  of  Common  Pleas. 

The  plaintiff  in  error  filed  a  petition  in  the  common  pleas 
court  seeking  to  have  a  former  decree  of  alimony  in  her  favor 
modified.  -  A  demurrer  to  the  petition  was  sustained,  and  no 
further  pleadings  being  filed,  the  petition  was  dismissed.  Error 
is  prosecuted  to  this  action. 

The  petition  sets  forth,  in  substance,  that  in  1912,  the  Court 
of  Common  Pleas  of  Lucas  County  granted  her  a  divorce  from 
the  defendant,  George  Lynn  Sager,  and  at  the  same  time 
awarded  a  decree  for  alimony  in  her  favor  in  the  sum  of  five 
hundred  dollars.  She  alleges  that  she  was  at  the  same  time  given 
the  care,  custody  and  control  of  their  two  children,  now  aged 
ten  and  eleven  years  respectively.  That  she  has  had  the  care 
and  custody  of  the  children  since  that  time  and  that  no  part  of 
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the  decree  of  alimony  has  been  paid.  It  is  alleged  that  at  the 
time  of  the  decree  the  defendant  was  possessed  of  no  property 
and  that  he  was  at  that  time  earning  but  $50  a  month.  That 
since  the  date  of  the  decree  the  defendant  has  become  an  ex- 
perienced electrical  worker  and  that  he  now  earns  $85  per  month, 
and  that  in  Is^ovember,  1914,  he  was  bequeathed  personal  prop- 
erty of  the  value  of  about  $15,000  and  was  devised  real  estate 
of  the  value  of  $10,000.  She  therefore  asks  that  in  view  of  the 
changed  condition  of  the  parties  the  former  order  and  decree 
of  alimony  be  modified  so  as  to  meet  and  conform  to  such 
changed  conditions  and  circumstances. 

The  nature  of  alimony  is  set  forth  by  the  Supreme  Court  in 
Fickel  ei  al  v.  Granger,  83  O.  S.,  101, 106.    It  is  there  said  that: 

''Alimony  is  an  allowance  for  support,  which  is  made  upon 
considerations  of  equity  and  public  policy.  •  •  •  It  is 
based  upon  the  obligation  growing  out  of  the  marriage  rela- 
tion, that  the  husband  must  support  his  wife,  an  obligation 
which  continues  even  after  a  legal  separation  without  her  fault." 

The  petition  sets  forth  that  neither  the  plaintiff  nor  the  de- 
fendant has  been  married  since  the  granting  of  the  divorce, 
and  that  the  decree  for  alimony  remains  in  effect  and  unpaid. 
If  it  be  true,  as  stated  by  the  Supreme  Court  in  the  above  quo- 
tation, that  the  duty  to  support,  in  case  of  divorce  because  of 
the  aggressions  of  the  husband,  continues  after  the  granting 
of  the  divorce,  then  there  is  every  reason  why  subsequent 
changes  of  condition  should  be  considered  by  the  court  when  its 
jurisdiction  is  sought  for  the  purpose  of  having  a  former  decree 
modified.  We  think  that  the  question  involved  in  this  demurrer 
is  determined  by  cases  adjudicated  in  this  state. 

In  Olney  v.  Watts,  43  0.  S.,  499,  it  was  expressly  held  that  a 
former  decree  of  alimony  may  be  modified  in  an  original  suit 
brought  for  that  purpose,  upon  proper  allegations  of  changed 
condition  and  circumstances  of  the  parties.  It  was  there  deter- 
mined that  such  action  to  modify  a  former  decree  must  in  no 
wise  be  based  upon  facts  or  circumstances  which  existed  and 
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were  or  might  have  been  pleaded  in  the  former  action,  bnt  must 
be  confined  to  new  facts  thereafter  transpiring,  of  such  char- 
acter as  to  make  the  modification  necessary  to  suit  such  altered 
condition  of  the  parties.  In  that  case  the  award  of  alimony  was 
made  payable  in  installments,  but  the  exact  amount  was  deter- 
mined and  the  exact  dates  upon  which  the  payments  should  be 
made  were  fixed  by  the  decree.  It  was  not  a  decree  where  in- 
stallments were  ordered  paid  until  the  further  order  of  the 
court.  So  that,  we  are  unable  to  distinguish  any  difference  in 
principle  between  the  case  under  consideration  in  which  alimony 
was  granted  in  one  given  sum  and  the  decree  in  Olney  v.  Watis, 
in  which  the  total  amount  was  adjudged  and  was  made  payable 
in  separate  installments.  The  court  say  in  the  course  of  the 
opinion: 

**The  real  contention  touches  the  right  and  duty  of  the  court 
in  a  case  like  this  to  review,  modify  or  vacate  a  former  decree 
granting  alimony  payable  in  installments  by  an  original  suit  or 
proceeding  instituted  for  that  purpose,  when  such  power  had 
not  been  reserved  by  the  language  and  form  of  the  former  de- 
cree." 

After  a  learned  discussion  of  the  subject  the  court  held,  as 
above  indicated,  that  the  court  had  the  power  to  so  review  and 
modify  a  former  decree. 

The  power  of  the  court  to  review  and  modify  a  former  de- 
cree of  alimony  was  also  sustained  by  the  Court  of  Appeals  in 
Hamilton  County  in  Baker  v.  Baker,  4  Ohio  App.  Rep.,  170; 
21  C.C.(N.S.),590;  35  C.  C,  243.  The  circuit  court  of  this 
county  seems  to  have  reached  the  same  conclusion  in  the  case  of 
Meissner  v.  Meissner,  5  C.  D.,  305. 

Upon  the  strength  of  the  decisions  above  cited,  we  hold  that 
the  common  pleas  court  erred  in  sustaining  the  demurrer  to 
the  petition.  The  judgment  will,  therefore,  be  reversed  and  the 
cause  remanded  with  instructions  to  overrule  the  demurrer  and 
for  further  proceedings. 

It  was  stated  in  argument  by  counsel  for  defendant  in  error, 
and  not  denied  by  counsel  for  plaintiff  in  error,  that  the  judg- 
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ment  for  alimony  had  been  ^old  by  the  plaintiff  and  that  she 
no  longer  had  any  interest  in  the  same.  This  fact  does  not  ap- 
pear from  the  allegations  of  the  petition,  but  if  such  should  be 
the  fact  it  would  present  a  very  different  question  to  be  deter- 
mined by  the  court,  and  this  decision  upon  the  demurrer  in  no- 
wise indicates  what  the  decision  of  the  court  would  be  if  it  were 
alleged  in  the  petition,  or  if  it  were  alleged  in  the  answer  and 
proven,  that  the  plaintiff  was  no  longer  the  owner  of  this  judg- 
ment. 

Richards^  J.,  and  Kinkade,  J.,  concur. 


PUBUC  LiCHTINC  CONTRACTS. 

Court  of  Appeals  for  Perry  County. 

The  Ohio  Light  &  Power  Company  et  al  v.  State  op  Ohio, 
ON  Relation  of  Thomas  M.  Potter,  Prosecuting  At- 
torney OP  Perry  County. 

Decided,  June  30,  1914. 

County  Commissioners — Without  Authority  to  Contract  for  Lighting 
County  Buildings  Without  First  Advertising  for  Bids — Section 
2435-1. 

A  contract  entered  Into  between  county  commissioners  and  a  public 
lighting  company  for  the  lighting  of  county  buildings  for  a  definite 
'period  Is  Invalid  and  will  be  canceled  where  made  without  first  ad- 
vertising for  bids,  notwithstanding  no  company  other  than  the  one 
with  which  the  contract  was  made  was  engaged  In  furnishing  light 
for  public  or  private  consumers  in  that  locality  or  had  the  right  to 
use  the  streets  for  that  purpose,  and  the  contract  entered  into  with- 
out advertising  was  entered  into  in  good  faith,  and  the  prices  there- 
in specified  for  lighting  are  reasonable,  and  the  expense  of  advertis- 
ing for  bids  has  Been  saved. 

T.  B.  Williams,  for  plaintiflf  in  error. 

T.  M.  Potter,  Prosecuting  Attorney,  contra. 
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By  THE  Court  (Shields,  Voorhees  and  Powell,  JJ.). 

This  action  was  commenced  in  the  court  of  common  pleas  of 
this  county  hy  the  defendant  in  error,  who  sought  to  cancel  and 
set  aside  three  certain  contracts  that  had  been  entered  into  be- 
tween the  Ohio  Light  &  Power  Company  and  the  other  plaint- 
iffs named,  who  are  the  commissioners  of  Perry  county,  Ohio, 
for  the  furnishing  of  electric  light  by  said  power  company  for 
the  use  of  Perry  county  in  the  lighting  of  its  jail,  infirmary 
and  the  childrens'  home  buildings  which  belong  to  the  county. 
The  principal  ground  upon  which  it  was  sought  to  set  aside  the 
contracts  was  that  the  same  had  been  entered  into  between  the 
light  and  power  company  and  the  commissioners  of  said  county 
without  advertising  for  bids  and  in  violation  of  the  statutes  of 
Ohio  with  relation  to  contracts  entered  into  by  county  commis- 
sioners. The  particular  section  of  the  statute  that  is  claimed 
to  have  been  infringed  is  Section  2435-1,  and  which  reads  as 
follows : 

"The  commissioners  of  any  county  may  at  any  time  either 
before  or  after  the  completion  of  any  county  building,  invite 
bids  and  award  contracts  for  supplying  such  building  with  light, 
heat  and  power,  or  any  of  the  same,  for  any  period  of  time,  not 
exceeding  ten  years,  but  none  of  the  provisions  of  Section  5660 
of  the  General  Code  shall  apply  to  any  such  contracts. 
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The  latter  clause  of  the  statute  quoted  relates  solely  to  the 
certificate  required  by  law  to  be  filed  by  the  clerk  or  auditor 
before  a  contract  for  the  expenditure  of  money  can  be  entered 
into,  certifying  that  the  money  to  carry  out  such  contract  is  in 
the  treasury,  or  levied  and  in  course  of  collection,  and  does  not 
have  any  bearing  upon  the  case  presented.  The  pleadings  show 
that  a  contract  was  entered  into  between  the  parties,  plaintiff 
in  error,  the  Ohio  Light  &  Power  Company,  on  the  one  hand, 
and  the  commissioners  of  Perry  county,  on  the  other  hand,  by 
which  the  Ohio  Light  &  Power  Company  were  to  supply  the 
light  for  the  buildings  named  for  a  period  of  five  years,  at  a 
price  agreed  upon,  with  the  option  to  continue  for  five  years 
longer. 
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It  is  contended  by  the  prosecuting  attorney  that  by  the  terms 
of  this  statute,  the  commissioners  were  required  to  submit  its 
proposals  for  light  at  competitive  bidding,  which  was  not  done, 
and  that  submission  is  a  condition  precedent  to  the  right  of  the 
commissioners  to  enter  into  any  contract  for  the  purpose  of 
supplying  light  to  those  buildings,  and  that  because  it  had  been 
omitted,  the  contracts  themselves  were  void  and  should  be  can- 
celed and  set  aside. 

The  defendant,  the  Ohio  Light  &  Power  Company,  set  out  for 
a  defense,  in  substance,  that  at  the  time  of  entering  into  each 
of  said  contracts,  which  it  admits  were  made,  there  was  no  other 
firm,  person  or  corporation,  except  the  answering  defendant,  in 
said  township  where  the  buildings  were  located,  or  in  the  village 
of  New  Lexington,  furnishing  light  to  public  or  private  con- 
sumers, nor  was  there  any  other  person,  firm  or  corporation,  ex- 
cept the  answering  defendant,  at  the  time  of  the  entering  into 
of  said  contracts,  or  since,  that  had  the  right  to  the  use  of  the 
streets,  alleys  and  public  places  within  the  said  village  of  New 
Lexington,  Ohio,  for  the  purpose  of  transporting  and  conducting 
electric  current  in  said  village. 

It  is  further  said  as  a  part  of  its  said  second  defense,  that  it 
is  the  only  person,  firm  or  corporation  furnishing  light  to  public 
or  private  consumers  in  Perry  county,  Ohio,  except  a  small  plant 
at  Junction  City,  about  five  miles  from  the  public  buildings  of 
Perry  county,  Ohio,  for  the  lighting  of  which  the  contract  was 
made ;  and  further,  that  there  was  no  other  person,  firm  or  cor- 
poration, in  said  county,  village  or  township  aforesaid,  that 
could  have  bid  on  the  lighting  of  said  public  buildings,  except 
this  answering  defendant,  in  case  said  county  commissioners  had 
advertised  for  bids  for  all  of  said  buildings.  Further,  that  said 
contracts  were  made  in  good  faith,  and  the  prices  therein  speci- 
fied for  the*  lighting  of  said  buildings  were  and  are  reasonable. 
For  the  reasons  given,  it  alleges  that  the  advertising  for  bids 
by  the  county  commissioners  was  unnecessary  and  that  by  omit- 
ting said  advertising  there  was  a  saving  of  expense  to  the  tax- 
payers, as  there  could  have  been  no  competition  whatever  in 
case  advertising  was  had. 
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A  demurrer  was  filed  to  the  said  second  defense. 

The  question  presented  is  rather  a  new  one  in  the  state  of 
Ohio.  It  is  a  general  principal  that  all  contracts  relating  to 
public  affairs  and  involving  annually  a  large  amount  of  money 
must  be  let  at  public  bid,  and  a  majority  of  the  court  have  ar- 
rived at  the  conclusion  Uiat  this  demurrer  is  well  taken;  that 
the  second  defense  as  set  out  and  alleged,  does  not  state  a  de- 
fense to  the  cause  of  action  contained  in  the  petition,  and  that 
the  contracts  entered  into  between  the  Ohio  Light  &  Power  Com- 
pany and  the  commissioners  of  Perry  county,  having  been  let 
without  notice  or  inviting  bids  from  any  other  source,  are  void, 
and  that  the  action  of  the  court  of  common  pleas  in  cancelling 
and  setting  aside  such  contracts  was  not  erroneous,  and  that  the 
judgment  of  that  court  should  be  affirmed.  The  cause  will  be 
remanded  to  the  court  of  common  pleas  for  execution,  and  ex- 
ceptions may  be  noted. 
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INCOMPftTENT  RECITALS  IN  A  STOCK  LEDGER. 

Court  of  Appeals  for  Hamilton  County. 

John  N.  Russell,  Administrator  op  the  Estate  op  J.  N. 
Russell,  Deceased,  v.  The  Poltith  National  Bank,* 

Decided,  February  5,  1917. 

Corporations — Stock  Transferred  Without  Surrender  of  Original  Cer- 
tificate— Entries  ShouHng  Transfer  in  Stock  Ledger  Inadmis- 
sible— As  Against  Present  Holder  of  Old  Certificate  Seeking  to 
Have  New  Certificate  Issued  to  Him  and  Payment  of  Dividends 
Accruing  on  the  Old  Certificate, 

Entries  in  a  stock  ledger  showing  the  transfer  of  certain  stock  of  the 
corporation,  represented  hy  a  certificate  which  was  not  sur- 
rendered, are  selfserving  declarations  and  are  not  admissible  in  an 
action  to  compel  the  issuance  of  a  new  certificate  to  the  adminis- 
trator of  the  holder  of  the  unsurrendered  certificate,  in  the  ab- 
sence of  evidence  that  the  original  owner  acquiesced  in  or  had 
'   knowledge  of  the  making  of  said  entries. 

Tuttle  &  Boss,  for  plaintiff  in  error. 

Charles  B.  Wilby,  William  Worthington,  Clark  Wilby,  contra. 

Gk)RMAN,  J. 

This  case  is  here  for  the  second  time  on  error  to  the  judg- 
ment of  the  Superior  Court  of  Cincinnati.  The  ease  was  first 
tried  before  Honorable  Robert  C.  Pugh  and  judgment  rendered 
by  him  in  favor  of  the  defendant.  The  report  of  his  opinion 
will  be  found  in  15  N.P.(N.S.),  184.  The  plaintiff  in  error  then 
prosecuted  error  to  this  court,  and  Judges  Qrant,  Meals  and 
Carpenter  from  the  eighth  district,  sitting  in  this  county  in 
plaee  of  the  present  judges  of  this  court,  reversed  the  judgment 
of  the  superior  court,  a  report  of  which  decision  will  be  found 
in  23  C.C.(N.S.),  1.    The  case  was  remanded  to  the  superior 

^Reversing  Russell  v.  Fourth  National  Bank,  18  N.P.(N.S.),  585. 
Motion  for  order  directing  Court  of  Appeals  to  certify  record  over- 
ruled by  the  Supreme  Court  April  3,  1917. 
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court  for  further  proceedings,  and  was  tried  before  Judge 
Stanley  Merrell,  and  judgment  was  again  rendered  in  favor  of 
the  defendant.  A  report  of  Judge  Merrell's  decision  will  be 
found  in  18  N.P.(N.S.),  585.  Plaintiff  in  error  is  now  here  ask- 
ing for  a  reversal  of  that  judgment. 

The  facts  necessary  to  be  considered  are  set  out  in  the  re- 
ported decisions  above  referred  to,  and  it  will  not  be  neces- 
sary for  this  court  to  re-state  them  in  order  to  determine 
whether  the  judgment  should  be  reversed  or  affirmed. 

The  judges  of  the  Eighth  District  Court  of  Appeals  held  that 
the  Superior  Court  of  Cincinnati  committed  error  in  admitting 
in  evidence  against  the  plaintiff  in  error  books  of  entry  of  the 
Fourth  National  Bank  tending  to  show  a  transfer  of  the  stock 
of  the  decedent  of  plaintiff  in  error,  to  one  W.  P.  Colbum ;  and 
further  held  that  the  entire  structure  of  the  defense  rested  upon 
these  book  entries,  and  that  in  view  of  the  fact  that  error  was 
committed  in  admitting  these  entries,  the  entire  structure  of  the 
defense  of  the  defendant  fell. 

Upon  a  re-trial  of  the  case  before  the  superior  court,  these  book 
entries  which  the  court  of  appeals  in  the  former  decision  held 
were  inadmissible,  were  again  admitted  in  evidence.  The  theory 
upon  which  they  were  admitted  was,  that  in  the  trial  before  Judge 
Merrell  it  was  shown  that  the  entries  were  in  the  hand-writing  of 
the  former  cashier  of  the  Fourth  National  Bank,  and  that  in  the 
regular  course  of  business  it  was  the  duty  of  the  cashier  of  the 
bank,  in  1867,  to  make  entries  in  the  stock  ledger.  It  was  further 
shown  that  the  cashier  was  dead,  and  his  hand-writing  in  the  en- 
tries in  the  stock  ledger  was  indentified  by  the  present  cashier,  Mr. 
Bartlett.  It  was  further  claimed  in  the  second  trial  that  these 
entries  in  the  stock  ledger  of  the  Fourth  National  Bank  were 
admissible  in  evidence  under  what  is  known  as  'Hhe  shop  book 
rule,''  and  that  this  claim  was  not  put  forth  at  the  first  trial  nor 
did  the  court  of  appeals,  in  reversing  the  case,  base  its  opinion 
on  the  fact  that  the  book  entries  were  inadmissible  under  the 
'*shop  book  rule.*' 

But  it  was  not  shown  in  evidence  that  Russell,  the  decedent, 
had  any  knowledge  of  these  entries  being  made  in  the  stock 
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ledger  of  the  Fourth  National  Bank,  whereby  his  stock  purported 
to  be  transferred  from  him  to  W.  F.  Colburn ;  nor  was  it  shown  in 
evidence  that  he  had  ever  acquiesced  in  these  entries.  The  court  of 
appeals  in  its  former  decision  held  that  these  entries  were  mere 
self-serving  declarations,  and  it  appears  to  us  that  they  have  the 
same  character  now  as  they  had  before  it  was  shown  who  made 
the  entries  and  when  they  were  made.  It  is  not  shown  that  any 
actual  transaction  took  place  such  as  these  entries  would  pur- 
port to  show ;  the  evidence  does  not  disclose  under  what  circum- 
stances these  entries  were  made  in  this  ledger ;  the  evidence  does 
not  show  upon  what  authority  or  by  whose  authority  they  were 
made,  so  far  as  Bussell  or  Colburn  is  concerned.  It  therefore 
appears  to  us  that  in  the  absence  of  such  a  showing  these  en- 
tries were  still — as  they  were  when  the  court  of  appeals  passed 
upon  the  question  before — self-serving  declarations  of  the  Fourth 
National  Bank  and  inadmissible  against  Russell's  administrator. 

The  ''shop  book  rule"  which  was  invoked  by  Judge  Merrell 
in  admitting  these  book  entries  is  a  rule  that  books  of  account 
of  merchants,  shop-keepers  and  others  who  record  transactions 
of  purchases,  sales  or  services  or  labor  are  admissible  in  evidence 
in  controversies  between  the  parties,  when  it  is  shown  that  the  en- 
tries were  made  in  the  usual  course  of  business,  either  by  the 
parties  themselves  or  by  their  clerks  under  their  direction,  and 
when  the  hand-widting  is  established  under  oath,  and  that  the 
entries  were  made  contemporaneous  with  the  transactions.  We 
do  not  understand  that  this  rule  extends  beyond  transactions 
of  purchase  and  sale  of  goods  or  merchandise,  or  the  employ- 
ment of  labor  and  services  rendered ;  but  in  some  cases  the  rule 
does  apply  to  bank  transactions  between  the  customers  of  the 
bank  and  the  bank,  where  there  have  been  deposits  of  money 
and  withdrawals. 

The  only  case  cited  by  the  court  below  in  support  of  the  ad- 
mission of  these  book  entries  in  the  stock  ledger  of  the  defend- 
ant in  error  is  that  of  Evans  v.  Lake,  referred  to  in  BuUer's 
Nisi  Prius,  282.  This  book  was  published  in  1806.  It  is  ''An 
Introduction  to  the  Law  Relative  to  Trials  at  Nisi  Prius,  pub- 
lished by  Francis  Buller,   Esq.,  of  the  Middle  Temple.*'     It 
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does  not  purport  to  give  a  report  of  cases  cited,  but  merely 
to  give  a  reference  to  the  principles  decided.  The  case  cited 
by  the  learned  judge  in  the  trial  below,  at  page  282  of  this  book, 
is  referred  to  by  the  author  as  having  been  decided  on  May  3, 
1738.  In  that  case  the  author  says,  there  was  ad- 
mitted in  evidence  on  behalf  of  the  defendant  and  against 
the  plaintiff  Lake,  a  book  belonging  to  the  defendant  Sir  Stephen 
Evans,  and  an  entry  showing  payment  of  money  made  by  him, 
which  entry  was  in  the  hand-writing  of  his  clerk,  Jeremy 
Thomas,  who  was  proved  to  be  dead.  The  court  allowed  this 
entry  to  be  oflfered  in  evidence  upon  the  proof  of  the  facts  above 
stated.  The  controversy  in  that  case  was  between  Mr.  Lake 
and  Sir  Stephen  Evans,  and  the  book  in  which  the  entry  was 
made  belonged  to  one  of  the  parties,  Sir  Stephen  Evans. 

It  appears  to  us  that  the  rule  laid  down  in  that  case  would 
not  justify  the  admission  of  the  stock  ledger  entries  of  the 
Fourth  National  Bank  in  the  case  at  bar.  The  stock  ledger 
in  the  case  at  bar  does  not  undertake  to  record  the  transaction 
between  !?ussell  and  Colburn.  If  it  were  the  book  of  Mr.  Col- 
bum  showing  the  payment  to  Russell  for  his  stock,  we  have  no 
doubt  that  under  the  ease  cited — Evans  v.  Lake — ^the  entries 
might  be  admissible  on  showing  that  Mr.  Colburn  made  the  en- 
tries and  that  he  is  now  dead.  Or,  if  it  were  the  account  book 
of  Mr.  Russell,  showing  the  sale  of  the  stock, -and  the  entry  was 
shown  to  be  that  of  Mr.  Russell  or  his  clerk,  and  that  the  per- 
son who  made  the  entry  was  now  dead,  there  would  be  no  doubt 
but  that  the  entry  would  be  admissible.  But  to  take  the  books 
of  a  third  person  not  a  party  to  the  transaction  and  permit 
them  to  be  oflfered  in  evidence,  without  any  evidence  of  knowl- 
edge on  the  part  of  Mr.  Russell  or  any  acquiescence  on  his  part, 
and  without  a  showing  of  the  ^circumstances  under  which  the 
entries  were  made,  or  by  whose  or  what  authority  they  were 
made — ^that  is,  whether  by  the  authority  of  Russell  or  of  Col- 
burn, the  parties  to  the  transaction — ^it  appears  to  us  would  be 
stretching  the  doubtful  rule  laid  down  in  the  case  of  Evans  v. 
Lake.  And  so  we  have  reached  the  conclusion  that  notwithstand- 
ing the  additional  evidence  that  was  oflfered  in  the  second  trial 
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^of  this  case,  the  entries  in  the  stock  ledger  were  inadmissible 
against  the  administrator  of  J.  N:  Russell,  and  that  the  court  be- 
low erred  in  admitting  this  record ;  and  for  this  reason  the  judg- 
ment of  the  superior  court  must  be  reversed. 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  court 
below  erred  in  admitting  evidence  tending  to  show  the  financial 
condition  of  J.  N.  Russell  from  1867  down  to  the  time  of  his 
death  in  1895,  and  in  showing  what  property  he  had  and  what 
he  did  not  have.  We  think  this  evidence  was  admissible  for  the 
purpose  of  showing  the  probability  or  improbability  of  Russell 
having  a  certificate  of  stock  in  his  possession  worth  upon  its 
face  $3,000,  and  failing  to  collect  the  dividends  for  a  period  of 
twenty-eight  years,  and  failing  to  realize  on  this  stock.  But 
we  do  not  think  that  such  evidence  would  have  very  great  weight 
in  overturning  the  rights  of  the  plaintiff  in  error  under  a  cer- 
tificate of  stock  solemnly  issued  by  the  Fourth  National  Bank  in 
1865,  found  among  the  assets  of  the  deceased,  J.  N.  Russell,  upon 
his  death,  which  certificate  is  admitted  by  the  Fourth  National 
Bank  to  be  genuine. 

It  is  urged  by  counsel  for  defendant  in  error  that  the  title 
to  the  stock  in  the  Fourth  National  Bank  does  not  have  to  be 
evidenced  by  a  certificate,  and  that  the  transfer  of  the  stock  and 
the  title  thereof  is  really  made  upon  the  books  of  the  bank,  and 
that  for  that  reason  the  entries  upon  the  books  of  the  bank  show- 
ing the  transfer  of  stock  are  admissible  in  the  same  sense  or  to 
the  same  extent  that  the  record  of  deeds  is  admissible  to  show 
the  transfer  of  title  to  real  estate.  It  is  true  that  formerly  many 
corporations  issued  no  certificates  of  stock,  but  showed  upon 
their  books  the  aliquot  part  of  the  capital  stock  held  by  the 
stockholders  of  the  corporation,  and  frequently  mere  receipts 
were  given  to  stockholders  upon  the  payment  of  their  stock,  and 
the  amount  of  stock  which  they  owned  in  the  corporation  was  de- 
terminable only  by  the  books  of  the  company. 

But  in  this  case  no  such  practice  was  pursued.  Certificates 
of  stock  were  issued,  and  no  doubt  a  stock  certificate  book  was 
used  by  the  bank  and  stubs  remained  in  the  hands  of  the  bank 
showing  to  whom  the  stock  certificates  were  issued.    If  there  had 
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been  no  stock  certificates  issued  by  the  bank  it  may  be  that  the 
books  would  be  admissible  for  the  purpose  of  showing  who  were 
the  stockholders  and  how  much  they  owed,  inasmuch  as  that  mi^t 
be  the  only  method  of  showing  who  were  the  stockholders  and 
the  amount  of  their  holdings. 

It  is  further  urged  by  counsel  for  defendant  in  error  that 
under  the  federal  statute,  5210  B.  S.  U.  S.,  this  stock  ledger  of 
the  Fourth  National  Bank  is  a  ^uo^public  record,  because  that 
section  requires  that  the  president  and  cashier  of  every  national 
bank  shall  keep  a  full  and  correct  list  of  the  names  and  residences 
of  all  the  shareholders  in  the  association,  and  the  number  of  shares 
held  by  each.  But  it  has  been  held  in  several  decisions  that  the 
purpose  of  this  section  is  merely  to  give  the  public,  dealing  with 
the  bank,  a  knowledge  of  the  names  of  its  stockholders,  and  to 
what  extent  they  might  be  relied  on  to  give  safety  to  those  deal- 
ing with  the  bank.  Pauly  v.  State  Loa/n  &  Tr.  Co.,  165  U.  S-, 
606 ;  Waite  v.  Dowley,  94  U.  S.,  527 ;  Carey  v.  WtUiams,  79  Ped^ 
906;  Foote  v.  Anderson,  123  Fed.,  659. 

Counsel  for  plaintiff  in  error  ask  this  court  to  render  the 
judgment  which  they  claim  the  court  below  should  have  ren- 
dered upon  the  hearing  of  the  case,  to-wit,  a  judgment  in  favor 
of  the  plaintiff,  directing  the  officers  of  the  Fourth  National 
Bank  to  transfer  to  the  plaintiff  in  error  this  stock  or,  in  lien 
thereof,  to  account  to  him  for  the  value  of  the  stock  and  the 
dividends  which  have  not  been  paid  to  Russell  or  his  adminis- 
trator. 

This  court  is  of  the  opinion  that  it  is  the  duty  of  the  court 
below  upon  the  hearing  of  the  evidence,  to  enter  such  a  judg- 
ment as  the  evidence  warrants;  and  this  will  probably  involve 
the  question  of  an  accounting,  and  evidence  may  have  to  be 
taken  upon  that  branch  of  the  case.  Evidence  may  also  have  to 
be  taken  as  to  the  value  of  this  stock  as  of  the  time  it  was  al- 
leged to  have  been   converted,   or  at  the  time  of  the  triaL 

Evidence  may  also  have  to  be  taken  as  to  other  questions  which 
we  do  not  now  perhaps  foresee ;  and  for  this  reason  we  deem  it 
proper  to  reverse  this  judgment  and  remand  the  cause  to  the 
superior  court  for  such  proceedings  as  are  authorized  by  law. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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INJURY  FROM  COLLISION  OF  ELECTRIC  CAK 

WITH  WAGON. 

Court  of  Appeals  for  Richland  County. 

S.  N.  Ford,  Receiver  op  The  Mansfield  Electric  Railway, 
Light  &  Power  Company,  v.  A.  F.  Reahsnider.* 

Decided,  January  Term,  1917. 

Negligence — C<tr  Strikes  Wagon  at  Street  Intersection — Motion  to 
Direct  Verdict  for  Defendant  Properly  Overruled — Where  Questions 
of  Fact  Are  in  Dispute — Competency  of  Evidence  as  to  the  Injuries 
Received — Charge  of  Court, 

1.  An  ayerment  that  the  plaintiff  was  injured  permanently,  his  right 

limb  mangled  and  both  bones  broken  between  the  ankle  and  knee, 
is  sufficient  to  warrant  admission  of  evidence  to  the  effect  that  as 
a  result  of  the  accident  his  right  leg  was  shortened. 

2.  An  erroneous  instruction  to  the  Jury  that  if  they  find  for  the 

plaintiff  they  will  assess  his  damages  at  such  a  sum  as  "in  their 
opinion"  would  be  reasonable  and  just,  is  cured  by  a  subsequent 
instruction  which  directs  the  jury,  in  estimating  the  amount  of 
damages  to  be  awarded,  to  take  into  consideration  the  nature  of 
the  injury  sustained  and  any  impairment  in  earning  power. 

McBride  &  Wolfe  and  W.  8.  Kerr,  for  plaintiff  in  error. 
Reed  &  Beach,  contra. 

Shields,  J. 

This  action  was  brought  in  the  court  of  common  pleas  by  A. 
F.  Reamsnider,  defendant  in  error,  to  recover  damages  of  S.  N. 
Ford,  as  receiver  of  the  Mlansfield  Railway,  Light  &  Power  Com- 
pany, plaintiff  in  error,  for  injuries  received  by  him  through 
the  alleged  careless  ieind  negligent  operation  of  one  of  the  cars 
of  the  plaintiff  in  error. 

In  his  petition  below  the  said  Reamsnider  alleges,  in  sub- 
stance after  obtaining  leave  x)f  court  to  bring  suit  against  the 
said  receiver: 


*Motion  for  order  directing  the  Court  of  Appeals  to  certify  its  record 
in  this  case  overruled  by  the  Supreme  Court  March  6, 1917. 
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*'t.hat  on  or  about  October  5,  1914,  said  receiver  was  operating 
the  cars  of  the  defendant  company  on  the  tracks  of  said  com- 
pany on  South  Main  street,  in  the  city  of  Mansfield;  that  said 
said  South  Main  street  is  entered  at  right  angles  from  the  east 
by  Granite  street  in  said  city,  and  that  both  of  said  streets  are 
public  thoroughfares  and  much  used  and  traveled  by  vehicles 
and  pedestrians ;  that  said  city  at  said  time  had  a  city  ordinance 
in  operation  prohibiting  the  running  of  street  cars  in  said  city 
at  a  rate  of  speed  not  to  exceed  eight  miles  per  hour;  that  on 
said  date  the  said  Beamsnider  was  assisting  in  hauling  large 
sewer  tile  with  a  team  and  wagon,  and  proceeding  west  on  said 
Granite  street  with  a  load  of  said  tile  he  observed  on  reaching 
said  South  Main  street  the  north  bound  car  of  said  defendant 
company  about  500  feet  distant ;  that  he  did  not  know  and  had 
no  means  of  knowing  the  speed  of  said  approaching  car  and 
believing  that  those  in  charge  of  the  same  were  observing  and 
would  observe  said  speed  limit  and  that  said  car  was  not  run- 
ning and  would  not  run  at  an  unusual  rate  of  speed,  and  the 
plaintiff  having  ample  time  to  cross  said  track  with  said  team 
and  wagon,  and  while  exercising  due  care  and  precaution, 
started  to  cross  the  same.  That  said  car  thus  approaching  from 
the  south  in  charge  of  the  conductor  and  motorman  of  the  de- 
fendant company  was  running  in  violation  of  said  city  speed 
ordinance  at  a  high,  reckless  and  dangerous  rate  of  speed,  to- 
wit,  from  20  to  25  miles  per  hour;  that  said  motorman  could 
see  said  team  and  wagon  crossing  onto  said  South  Main  street 
from  said  Granite  street  and  starting  across  the  tracks  in  ample 
time  to  check  the  speed  of  said  car  or  stop  it  and  thus  avoid 
collision,  but  the  plaintiff  says  that  the  said  defendant  company, 
through  its  agents,  carelessly  and  negligently  failed  to  do  so; 
that  the  said  defendant  company  by  its  agents  so  negligently 
drove,  run  and  conducted  said  car  that  the  same  was  thereby 
run  and  driven  against  his  said  wagon,  upsetting  the  same, 
violently  throwing  the  plaintiff  to  the  street  under  said  tile, 
whereby  he  was  seriously  and  permanently  injured,  to  his  dam- 
age in  the  sum  of  eight  thousand  dollars,  for  which  judgment  is 
prayed." 

To  this  petition  an  answer  is  filed  by  the  defendant,  the  first 
defense  being  in  the  nature  of  a  general  denial,  and,  secondly, 
contributory  negligence  is  averred  in  this  that  the  injuries,  if 
any  were  received  by  the  plaintiff,  were  due  to  his  own  fault 
and  negligence  directly  contributing  thereto;  that  he  did  not 
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look  or  listen  for  the  approach  of  said  street  car,  that  he  went 
directly  in  front  of  said  car  without  looHdng  or  listening  and 
that  he  took  no  precaution  whatever  for  his  own  safety.  To 
which  answer  a  reply  was  filed  by  the  plaintiff  denying  the  con- 
tributory negligence  charged. 

Upon  trial  had  the  plaintiff  recovered  a  verdict  and  judgment 
against  the  defendant,  and  a  petition  in  error  is  filed  for  the 
reversal  of  said  judgment. 

'  At  the  close  of  the  evidence  offered  by  the  plaintiff  below  it 
appears  that  a  motion  was  submitted  by  the  defendant  below, 
and  renewed  at  the  close  of  the  case,  for  a  directed  verdict  in 
favor  of  the  said  defendant,  which  said  motion  was  overruled, 
and  which  action  of  the  court  below  is  assigned  as  error.  A 
reading  of  the  evidence  as  found  in  the  bill  of  exceptions  fully 
satisfies  this  court  that  under  the  rule  of  law  making  it  the 
duty  of  the  trial  court  to  submit  to  the  jury  all  disputed  ques- 
tions of  fact  arising  upon  the  trial  of  a  case,  no  error  was  com- 
mitted by  that  court  in  overruling  said  motions. 

Exceptions  were  taken  to  the  action  of  the  trial  court  in  re- 
spect to  the  admission  and  rejection  of  certain  evidence  upon  the 
trial,  particularly  in  relation  to  the  evidence  offered  by  the  de- 
fendant in  error  tending  to  show  that  as  a  result  of  said  collision 
and  accident  his  one  leg  was  shortened.  This  evidence  was  ad- 
mitted over  the  objection  of  the  plaintiff  in  error,  and  it  is  con- 
tended that  the  action  of  the  trial  court  in  so  admitting  it  was 
prejudicial  error.  It  is  certainly  not  an  open  question  as  to 
what  the  rules  of  pleading  require  in  stating  a  cause  of  action, 
and  that  a  recovery,  if  any  is  had,  should  be  based  upon  the 
cause  of  action  stated  as  a  ground  of  recovery;  and  where  the 
pleader  fails  to  state  his  cause  of  action  properly  or  definitely, 
the  statute  furnishes  a  remedy  for  relief  in  such  cases. 
By  referring  to  the  plaintiff's  petition  we  find  that  the  allega- 
tions therein  covering  his  injuries  are  as  follows: 

''That  said  defendant  by  its  said  servants  so  negligently  drove, 
run  and  conducted  said  car  as  aforesaid;  that  the  same  was 
thereby  run  and  driven  against  said  wagon,  upsetting  the  same, 
violently  throwing  plaintiff  to  the  street  and  under  said  tile; 
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that  the  plaintiff  was  thereby  seriouslj  and  permanently  in- 
jured ',  that  his  right  limb  was  mangled  and  crushed,  both  bones 
between  the  ankle  and  knee  were  broken  and  a  compound  frac- 
ture sustained;  that  plaintiff  was  confined  to  his  bed  six  weeks, 
suffered  and  is  still  suffering  physical  pain  and  anguish." 

In  the  foregoing  we  find  the  averment  that  the  plaintiff  was 
injured  permanently,  with  the  added  description  of  the  injury 
to  his  right  limb.  True,  the  effect  of  said  injury  is  not  expressly 
stated,  but  is  not  the  averment  that  the  injury  is  permanent, 
sufficient  to  warrant  the  evidence  offered  !  We  think  it  is,  but  if 
counsel  thought  otherwise,  it  was  their  privilege,  by  motion  be- 
fore trial,  to  have  sought  further  and  fuller  information  of  the 
character  and  extent  of  this  injury ;  but  having  failed  to  do  so 
and  having  answered  said  petition,  did  not  such  answer  consti- 
tute a  waiver  of  any  objections  thereto  because  of  a  want  of 
definiteness  and  sufficiency  of  all^ationt  We  think  it  did. 
Further,  it  would  appear  that  the  resultant  injury  to  the  right 
leg,  as  described  in  said  petition,  could  not  be  otherwise  through 
any  natural  process  of  reasoning  than  as  described  by  the  de- 
fendant in  error  as  the  same  appears  on  page  45,  and  as  de- 
scribed by  the  physician  in  charge  as  the  same  appears  on  page 
60  of  the  bill  of  exceptions,  in  describing  the  effect  of  said  in- 
juries. Taking  this  view,  we  hold  that  the  action  of  tiie  trial 
court  in  admitting  said  evidence  was  not  prejudicially  erroneous, 
nor  do  we  find  any  substantial  or  tenable  ground  for  any  other 
exceptions  taken  to  the  admission  or  rejection  of  evidence  which 
prejudicially  affect  the  legal  rights  of  the  plaintiff  in  error. 

It  is  vigorously  contended  that  the  plea  of  contributory  neg- 
ligence interposed  by  the  plaintiff  in  error,  and  sustained  by 
the  evidence,  as  claimed,  should  have  resulted  in  a  judgment 
for  the  plaintiff  in  error  on  the  trial  in  the  lower  court,  and  that 
the  judgment  of  said  court  is  therefore  contrary  to  law  and 
against  the  manifest  weight  of  the  evidence.  In  connection  with 
this  alleged  error  is  also  the  claim  made  by  the  plaintiff  in  eiror 
that  the  court  below  erred  in  its  charge  to  the  jury,  especially 
on  the  subject  of  damages  as  the  same  appears  in  the  last  para- 
graph of  said  charge  on  page  116  of  the  record,  wherein  said 
court  charged  the  jury  as  follows: 
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''If  you  find  for  the  plaintiff,  you  will  assess  his  damages  at 
such  a  sum  of  money  as,  in  your  opinion,  will  be  reasonable  and 
just  compensation  for  the  injuries  he  sustained.  And  in  assess- 
ing his  damages  if  you  so  find,  you  are  not  to  take  into  consider- 
ation the  fact  that  he  received  part  pay  from  the  state  for  his 
time  under  the  workmen's  compensation  law." 

Duty  on  the  part  of  the  jury  in  fixing  damages  was  certainly 
not  to  be  determined  by  the  opinion  of  the  jury,  but  by  the  evi- 
dence. The  charge  in  this  respect,  if  standing  alone  and  without 
further  explanation,  would  be  erroneous,  but  in  the  following 
paragraph  on  page  117  of  the  record  we  think  such  error  was 
cured  by  the  further  and  following  instruction : 

''In  estimating  his  damages,  you  will  take  into  consideration 
the  loss  of  time,  the  physical  and  mental  paiQ,  if  any,  he  has 
sustained  by  reason  of  such  injuries,  if  any,  and  if  you  believe 
from  the  evidence  that  plaintiff  has  not  recovered  and  that  his 
injuries  are  permanent,  and  that  he  will  thereafter  suffer  pain 
therefrom,  and  that  his  ability  to  labor  and  earn  money  will  be 
impaired  by  reason  thereof,  then  you  will  take  that  into  con- 
sideration in  estimating  his  damages." 

Considering  said  charge  as  a  whole,  we  do  not  think  it  open 
to  the  criticism  made  and  we  therefore  hold  that  said  instruc- 
tion as  the  same  appears  on  page  116  of  the  record  when  read 
in  connection  with  the  paragraph  following  is  not  such  error 
as  to  justify  a  reversal  of  said  judgment. 

Some  little  confusion,  if  not  inconsistency,  appears  in  the 
testimony  of  the  defendant  in  error  in  relation  to  the  speed  of 
the  car  just  before  and  at  the  time  of  the  collision  and  accident. 
Referring  to  his  testimony  on  cross-examination,  as  the  same 
appears  on  page  47  of  the  record,  it  appears  he  testified  as 
follows : 

"Q.  Isn't  it  a  fact  that  you  knew  that  car  was  running  be- 
yond the  speed  limit  before  you  drove  on  the  track,  and  knowing 
that  you  drove  right  in  front  of  it,  isn't  that  so?  A.  I  can't 
say  that  I  knew  it  was  running  faster  than  the  speed  limit  at 
that  time. 
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*'Q.  Will  you  say  that,  when  you  drove  on  the  street  car 
track,  it  was  running  faster  than  the  speed  limit  T  A.  I  say  I 
thought  it  was  running  faster  than  the  speed  limit. 

*'Q.  How  long  before  you  drove  on  the  track  did  you  know 
that  it  was  running  faster  than  the  speed  limit?  A.  I  knowed  it 
when  I  first  saw  it. 

''Q.  That  it  was  running  faster  than  the  speed  limit!  A. 
When  we  drove  on  the  street. 

''Q.  You  knew  then  that  it  was  running  faster  than  the 
speed  limit?  A.  I  seen  the  car  coming  but  I  didn't  know 
whether  it  was  running  faster  than  the  speed  limit  or  not. 

*  *  Q.  Will  you  say  it  was  running  faster  than  the  speed  limit 
or  not  ?    A.  No. 

''Q.  Was  it  running  as  fast  as  the  speed  limit?  A.  I  don't 
know. 

''Q.  You  are  not  willing  to  say  that  it  was  running  faster 
than  the  speed  limt?    A.  No." 

Whatever  the  fact  concerning  the  speed  of  said  car  at  the 
time  he  drove  out  of  Granite  on  South  Main  street,  to  cross  the 
tracks  of  the  plaintiflf  in  error,  whether  it  was  running  in  excess 
of  the  speed  limit  or  otherwise,  it  was  a  fact  for  the  determina- 
tion of  the  jury,  and  the  fact  is  undisputed  that  said  car  at  that 
time  was  some  500  feet  distant  from  Granite  street  where  the 
motorman  in  charge  of  said  car  had  an  unobstructed  view  of  the 
track  between  that  point  and  said  street,  and  where  the  defend- 
ant in  error  testifies  he  first  saw  said  car,  and  at  that  time  antici- 
pating that  the  motorman  in  charge  of  said  car  would  observe 
the  provisions  of  said  speed  ordinance,  and  supposing  and  be- 
lieving that  he  could  safely  cross  the  tracks  of  the  defendant 
company  before  said  car  approached  and  reached  Granite  street, 
he  proceeded  to  cross  the  tracks  of  said  company,  and  was  struck 
and  injured  by  said  car. 

Without  stopping  to  analyze  the  evidence  in  respect  to  the 
speed  said  car  was  running,  it  will  be  sufficient  to  state  that 
under  the  law  the  defendant  in  error  had  a  right  to  suppose,  as 
he  was  about  to  cross  said  tracks,  that  the  motorman  in  charge 
of  said  car  was  running  the  same  within  said  speed  limit,  that 
he  would  operate  the  car  in  an  ordinarily  careful  and  prudent 
manner  and  that  the  same  was  under  proper  control.    The  jury 
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were  so  instmcted  and  properly  so,  in  our  judgment,  in  accord- 
ance with  the  principles  of  law  laid  down  in  the  cases  of  The 
SteubenvUle  &  Wheeling  Traction  Co,  v.  Brandon,  Admr.,  87 
O.  S.,  187 ;  Mansfield  By.,  Light  cfe  Power  Co.  v.  Kiner,  17  CO. 
(N.S.),  431  (affirmed  by  Sup.  Ct.) ;  Harris  v.  Cleveland  Elec- 
tric By.  Co.,  19  C.C.(N.S.),  410,  et  seq. 

Counsel  for  plaintiff  in  error  contend  that  the  cases  cited  are 
to  be  distinguished  from  and  are  unlike  the  case  at  bar  because 
the  facts  appearing  therein  are  different  from  the  facts  appear- 
ing in  the  case  before  us,  and  therefore  the  rule  of  law  declared 
in  said  cases  does  not  apply  here,  but  in  this  contention  we  disa- 
gree with  counsel. 

The  facts  in  the  case  were  before  the  jury,  they  were  passed 
on  by  the  jury,  under  instructions  by  the  trial  court,  and  while 
technical  errors  may  have  occurred  in  the  proceedings  of  the 
trial  as  well  as  in  the  charge  of  said  court,  after  reviewing  the 
evidence  and  the  circumstances  appearing  in  the  record  in  said 
case,  including  said  charge,  we  are  of  the  opinion  that  no  such 
error  intervened  as  to  work  injustice  to  the  legal  rights  of  the 
plaintiff  in  error  and  that  substantial  justice  has  been  done  be- 
tween the  parties  hereto.  Way  &  Co.  v.  Langley,  15  0.  S.,  392 ; 
N.  0.  T.  &  L.  Co.  y.  Je^inings,  Admr.,  19  C.C.(N.S.),  602. 

It  follows  that  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed.     Exceptions. 

Powell,  J.,  and  Houck,  J.,  concur. 
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CHARACTEIL  OF  ATriDAVlT  R£QUIIUU>  UNDER  THE 

BULK  SALES  LAW. 

Court  of  Appeals  for  Hamilton  County. 

Romeo  &  Company^  Inc.,  v.  Elias  Nassif  and  Georgs  Nassif, 
Partners  under  the  Firm  Name  of  Nassif  Bros. 

Decided,  February  5,  1917. 

Bulk  Sales  Lato— Definition  of  the  Term  "Creditors"  as  Used  Therein 
—Nature  of  the  Affidavit  Which  Must  he  Filed  With  the  Purchaser. 

1.  The  bulk-eales  law  (Sections  11102  et  seq,,  6.  C),  requires  a  list 

of  all  creditors  to  be  furnished  to  the  purchaser,  or  an  affldaTit 
that  the  seller  has  hone. 

2.  The  term  "creditors/'  as  used  In  Section  11102,  6.  C,  refers  to  no 

particular  class,  but  to  all  creditors  of  the  seller. 

Matthews  &  Matthews,  for  plaintiff. 
Cogan,  Williams  &  Ragland,  contra. 

Jones  (Oliver  B.),  J. 

This  is  an  action  to  have  a  purchaser  of  a  stock  of  goods  sold 
in  bulk  declared  a  trustee,  and  for  the  appointment  of  a  receiver 
and  the  sale  of  said  property  for  the  benefit  of  the  creditors. 
The  case  is  predicated  upon  General  Code,  Sections  11102,  lllW 
and  11103-1,  as  amended  103  0.  L.,  462.  It  was  brought  into 
this  court  by  appeal. 

A  motion  has  been  filed  to  dismiss  this  appeal  on  the  ground 
of  want  of  jurisdiction.  Defendants  contend  that,  as  the  cause 
of  action  arises  because  of  the  statutes  alone,  it  was  entirely 
unknown  to  the  English  chancery  practice  and  therefore  is  not 
appealable.  They  rely  particularly  upon  the  case  of  Hollowell 
V.  Schradin,  decided  by  this  court  and  found  in  14  O.  L.  R., 
October  30th,  1916,  in  which  the  majority  of  the  court  hold 
an  action  to  foreclose  a  mechanic's  lien  not  to  be  appealable. 

The  bulk-sales  statute,  however,  is  based  upon  and  is  an  out- 
growth of  the  equitable  doctrine  of  fraudulent  conveyances, 
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long  known  in  equity  jurisprudence  and  always  the  subject  of 
chancery  jurisdiction.  Like  the  matter  of  partition  it  may  be 
provided  for  by  statute  and  yet  not  lose  its  equitable  character. 

The  Supreme  Court  has  fully  considered  and  discussed  the 
jurisdiction  of  this  court  in  appeal  cases  in  Wagner  v.  Arm- 
strong,  93  0.  S.,  443,  and  Manning  v.  Ldkewood,  94  0.  S.  Un- 
der these  cases,  we  are  of  the  opinion  that  this  action  is  appeal- 
able, and  the  motion  to  dismiss  the  appeal  is  therefore  over- 
ruled. 

The  constitutionality  of  the  bulk-sales  law  was  upheld  in 
Steele  Co.  v.  Miller,  92  0.  S.,  115. 

The  only  question  presented  here  is  the  sufficiency  of  the  affi- 
davit made  by  the  seller,  Dominick  Sgro.  It  is  in  the  following 
terms: 

**  Dominick  Sgro,  of  lawful  age,  being  first  duly  cautioned  and 
sworn,  deposes  and  says  that  he  is  the  owner  of  the  store  and  the 
stock,  fixtures,  etc.,  contained  therein,  located  at  the  northwest 
corner  of  Richmond  street  and  Central  avenue,  Cincinnati,  Ohio; 
that  this  afiiant  at  the  present  time  has  no  creditors  on  account 
of  any  goods  sold,  supplied  or  delivered  to  said  place  of  busi- 
ness; that  said  store,  stock,  fixtures,  etc.,  are  free  from  mort- 
gages, liens  and  all  claims  whatsoever;  that  this  affiant  in  and 
about  the  conduct  of  said  business  has  no  creditors  and  that  all 
indebtedness  against  him  on  account  of  the  conduct  of  said  busi- 
ness has  ben  settled  and  satisfied. '' 

Section  11102,  General  Code,  as  amended,  provides: 

**The  sale  *  *  *  in  bulk,  of  any  part  or  the  whole  of  a 
stock  of  merchandise  •  •  •  other  wise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  and  usual  prosecution  of 
the  business  of  the  sellers  •  •  •  shall  be  void  as  against 
the    creditors    of    the    seller    •     •    •    unless    the    purchaser 

•  •  *  demands  and  receives  from  the  seller  •  •  *  a 
written  list  of  names  and  addresses  of  the  creditors  of  the  seller 

•  •  •  with  the  amount  of  the  indebtedness  due  or  owing  to 
each  and  certified  by  the  seller  •  •  •  under  oath  to  be  a 
full,  accurate  and  complete  list  of  his  creditors,  and  of  his  in- 
debtedness;    •    •     •." 

Strict  compliance  with  this  statute  is  necessary. 
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It  will  be  observed  that  the  parties  to  the  sale  made  an  attempt 
to  comply  with  it.  The  affidavit,  however,  is  not  in  broad  terms 
that  the  affiant  has  no  creditors,  but  is  only  to  the  effect  that 
he  ''has  no  creditors  on  account  of  any  goods  sold,"  etc.,  and 
that  affiant  ''in  and  about  the  conduct  of  said  business  has  no 
creditors,"  etc.  This  limits  the  affidavit  to  trade  creditors,  to 
those  connected  with  that  business.  This  fails  to  comply  with 
the  statute  which  puts  no  such  limitation  as  to  the  "creditors" 
of  the  seller.  At  the  bottom  of  page  127,  Johnson,  J.,  in  the 
opinion  of  the  court  in  Steele  Co.  v.  Miller ,  92  0.  S.,  115,  says: 

"It  affects  all  within  the  class  of  creditors  of  such  mer- 
chants." 

It  is  clear  that  creditors  outside  of  the  particular  trade  are 
interested  in  the  subject,  as  they  well  might  give  credit  because 
of  the  existence  of  that  business. 

As  stated  by  the  court  in  Steele  Co.  v.  Miller,  supra,  the  Ohio 
statute  is  a  substantial  copy  of  that  of  Michigan.  There  the 
law  has  fi*equently  been  considered  by  the  Supreme  Court.  In 
People's  Savings  Bank  v.  Van  Allsburg,  165  IVCch.,  524,  it  was 
held  that  this  statute  "applies  to  no  partieblar  class  of  credit- 
ors, but  to  all  of  the  creditors  of  the  seller."  Another  case 
where  the  affidavit  was  held  insufficient  is  that  of  Interstate 
Shirt  &  Collar  Co.  v.  Windham,  165  Mich.,  648. 

The  seller  having  failed  to  comply  with  the  requirements  of 
the  statute  in  this  case,  the  defendants  must  be  held  to  be  trus- 
tees' for  the  benefit  of  the  creditors. 

A  decree  may  be  taken,  and  the  case  will  be  remanded  to  the 
common  pleas  court  for  its  execution. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur." 
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THE  PRACTICE  OP  ASTROIXMY.  PORTUNE  TELLING  OR 

CLADtVOYANCY. 

Court  of  Appeals  for  Slark  County. 
Lucy  Haas  v.  State  op  Ohio. 

Decided,  February  Term,  1917. 

Constitutional  Law — Act  Prohibiting  the  Practice  of  Clairvoyancy,  etc., 
Without  a  License — Does  Not  Interfere  With  Religious  Freedom 
and  Is  a  Valid  Enactment — Tenets  of  Church  to  Which  an  Accused 
Fortune-Teller  Belongs  Not  Material  to  His  Defense, 

1.  Section  13145,  providing  that  "whoever,  not  having  been  legally 

licensed  so  to  do,  represents  himself  to  be  an  astrologer,  fortune- 
teller, clairvoyant  or  palmlster,  shall  be  fined,"  etc.,  does  not 
violate  the  section  of  the  Bill  of  Rights  guaranteeing  religious 
freedom,  but  Is  a  valid  and  enforclble  enactment. 

2.  It  is  the  representation,  of  possession  of  power  to  foretell  future 

events  where  made  by  persons  who  are  without  a  license  so  to  do, 
which  constitutes  the  gist  of  the  offense,  and  exhibits  disclosing 
the  tenets  of  the  religious  society  of  which  the  accused  is  a  mem- 
ber are  immaterial  in  determining  whether  the  accused  has  un- 
lawfully made  such  representations. 

Braiicher  dk  Sterling,  for  plaintiflf  in  error. 
W.  8.  Ruff  and  C,  A.  Fisher,  contra. 

Shieldb^  J. 

Error  is  prosecuted  to  reverse  the  judgment  of  the  court  of 
common  pleas  in  affirming  the  judgment  of  the  criminal  court  of 
the  city  of  Canton,  Ohio,  wherein  the  State  of  Ohio,  defendant 
in  error  herein,  was  plaintiff,  and  Lucy  Haas,  plaintiflf  in  error 
herein,  was  defendant,  for  a  violation  of  Section  13145  of  the 
General  Code  of  Ohio  by  the  plaintiff  in  error. 

It  appears  that  an  affidavit  was  filed  before  the  judge  of  said 
criminal  court,  charging  that  on  the  24th  day  of  March,  1916,  in 
said  county  and  state,  ''one  Lucy  Haas  not  being  then  and 
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there  legally  licensed  so  to  do,  did  unlawfully  represent  herself 
to  be  a  fortune-teller  and  clairvoyant  to  one  Velva  Benson." 
Upon  trial  had  the  said  Lucy  Haas  was  found  guilty  and  fined 
$25  and  costs,  and  ordered  to  stand  committed  until  said  fine 
and  costs  were  paid,  ''and  that  said  defendant  be  imprisoned 
in  the  Stark  county  workhouse  and  kept  at  hard  labor  for  the 
term  of  thirty  days,  said  workhouse  sentence  only  however  is 
suspended,  such  suspension  to  be  in  effect  during  the  good  be- 
havior of  the  defendant,  to  all  of  which  the  defendant  excepts." 

As  already  stated,  error  proceedings  were  prosecuted  to  the 
court  of  common  pleas  to  reverse  the  foregoing  judgment  of  the 
said  criminal  court,  and  an  examination  of  the  petition  in  error 
filed  in  said  court  of  common  pleas  shows  that  the  same  grounds 
of  error  were  alleged  and  relied  upon  in  that  court  as  in  this 
court,  except  the  added  alleged  error  that  said  court  erred  in 
affirming  the  judgment  and  sentence  of  said  criminal  or  police 
court. 

There  seems  to  be  no  room  for  dispute  as  to  the  facts  in  this 
case,  the  testimony  of  the  witnesses  for  the  state  on  the  trial 
below  showing  that  the  occupation  of  the  plaintiff  in  error  at 
the  time  and  on  the  occasion  mentioned  was  in  fact  as  alleged 
in  said  affidavit,  as  evidenced  by  her  "readings"  to  the  said 
Velva  Benson  and  others,  for  which  a  compensation  was  paid  in 
each  instance  to  the  said  Lucy  Haas  through  one  John  Mohler, 
acting  as  an  officer  of  the  First  Spiritualist  Church  of  Canton, 
Ohio,  who  assumed  to  and  did  issue  a  certificate  for  such  '^read- 
ings" for  and  on  behalf  of  the  said  Lucy  Haas. 

That  the  statute  in  question  aims  to  protect  the  general  pub- 
lic from  imposition  of  questionable  practices  of  persons  claiming 
the  power  to  foretell  future  events,  etc.,  is  apparent,  but  we 
are  here  met  with  the  proposition  that  one  who  without  having 
been  licensed  so  to  do  represents  himself  or  herself  to  be  a 
fortune-teller  or  clairvoyant  does  not  fall  under  the  ban  of  said 
Section  13145,  unless  such  representation  is  accompanied  with 
some  overt  act  to  carry  the  same  into  execution. 

Said  Section  13145  of  the  General  Code  reads  as  follows: 
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**  Whoever,  not  having  been  legally  licensed  so  to  do,  repre- 
sents himself  to  be  an  astrologer,  fortune-teller,  clairvoyant,  or 
palmister,  shall  be  fined,"  etc. 

No  aids  in  interpretation  or  construction  need  be  invoked  ta 
understand  the  full  meaning  of  this  section.  It  means  just 
what  it  says.  It  is  the  representation  when  the  license  is  lacking 
that  is  sought  to  be  punished.  Here  it  is  clear  from  the  evi- 
dence that  it  was  pre-arranged  between  the  plaintiff  in  error 
and  the  said  John  Mohler  that  applicants  for  ^'readings"  should 
first  apply  to  and  pay  said  Mohler  for  a  certificate  for  said 
readings";  that  such  certificate  entitled  each  applicant  to  a 
reading"  to  be  given  by  the  plaintiff  in  error  as  a  spiritual 
medium ;  that  the  said  Yelva  Benson  paid  for  and  received  such 
certificate  and  was  given  such  ''reading"  by  the  said  plaintiff 
in  error  acting  as  a  spiritual  medium,  but  who  had  not  been 
legally  licensed  so  to  do.  Under  this  evidence,  we  have  no  hesi- 
tancy in  holding  that  the  requisites  of  the  offense  as  defined  by 
this  section  were  fully  proven,  both  the  representation  and  the 
overt  act  of  undertaking  to  reveal  the  unseen  and  unknown 
future. 

It  is  also  urged  that  said  Section  13145  is  unconstitutional,  be- 
ing in  violation,  as  it  is  claimed,  of  Section  7,  Article  I,  of  the 
Bill  of  Rights  of  the  Constitution  of  the  state  of  Ohio,  which, 
provides  that : 


11 


*'AU  men  have  a  natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of  their  own  con- 
science."   •    •    • 

Although  probably  couched  in  somewhat  different  language, 
the  above  just  and  humane  rule  of  religious  liberty  has  been  a 
part  of  the  Constitution  of  this  state  from  the  time  of  its  forma- 
tion as  a  state,  and  so  remains  today.  The  people  of  the  state 
approve  and  practice  it,  and  the  courts  of  this  state  uphold  it. 
There  is  no  room  for  discussion  as  to  what  the  constitutional 
provisions  and  settled  law  of  this  state  are  as  to  the  rule  referred 
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to,  but  if  there  was,  we  could  not  be  otherwise  than  entertained 
and  enlightened  by  the  able  and  comprehensive  cliscussion  of 
the  subject  contained  in  the  brief  of  counsel  for  plaintiff  in 
error  herein;  but  as  we  view  the  case  before  us,  the  question 
raised  here  on  the  record  is  not  an  attack  upon  the  religious 
freedom  of  what  is  known  as  the  First  Spiritualist  Church  of 
Canton,  Ohio,  or  upon  any  other  church,  or  its  doctrines  or 
beliefs,  but  upon  the  conduct  of  the  plaintiff  in  error  as  an  indi- 
vidual in  unlawfully  representing  herself  to  be  a  fortune-teller 
and  clairvoyant,  not  being  legally  licensed  so  to  do.  This  is  the 
sole  question  raised  by  said  affidavit  and,  as  stated,  we  do  not 
consider  the  constitutionality  of  said  section  as  affecting  any 
church  organization  or  society  in  issue  here.  It  is  the  nature  of 
the  plaintiff  in  error's  business,  not  the  tenets  of  her  church,  that 
is  in  controversy  here.  In  this  country  laws  are  made  for  the 
government  of  actions,  and  while  they  can  not  interfere  with 
mere  religious  belief  and  opinions,  they  may  with  practices.  If 
it  were  otherwise,  the  professed  doctrines  or  religious  beliefs 
would  be  superior  to  the  law  of  the  land,  and  in  effect  to  per- 
mit each  citizen  to  become  a  law  unto  himself.  As  was  said  in 
State  V.  Neitzel,  69  Wash.,  567-569,  which  was  a  prosecution  for 
one  engaging  in  fortune-telling  under  the  code  of  that  state, 
where  the  constitutionality  of  the  statute  was  attacked,  the  court 
held  that: 

**He  was  engaged  in  fortune-telling,  for  he  was  professing 
to  tell  future  events  in  the  life  of  the  witness.  The  statute  is 
clearly  valid. 


>> 


Further : 

*  *  The  fact  that  defendant  was  a  regularly  ordained  minister  in 
'National  Astrological  Society,'  and  that  the  principles  of  re- 
ligion laid  down  by  that  society  include  the  practice  of  casting 
and  reading  horoscopes,  was  equally  unimportant,  because,  while 
religious  beliefs  and  opinions  may  not  be  interfered  with,  harm- 
ful 'practices'  may  be  prohibited,"  citing  Reynolds  v.  United 
States,  98  U.  S.,  145. 
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Again,  in  Smith  v.  People,  51  C!olo.,  270,  a  prosecution  for 
practicing  medicine  without  a  license,  for  treating  and  healing 
the  sick,  etc.,  Mr.  Justice  Qarrigues,  delivering  the  opinion  of 
the  court  in  this  case,  on  page  277,  says : 

''Defendant  claims  he  comes  within  the  exemption  which  says: 
'Nothing  in  this  act  shall  be  construed  to  prohibit  *  •  • 
the  practice  of  religious  tenets  or  general  beliefs  of  any  church 
whatsoever,  not  prescribing  or  administering  drugs.'  The  Con- 
stitution provides,  there  shall  be  no  interference  with  the  'free 
exercise  and  enjoyment  of  religious  profession  and  worship.' 
The  statute  does  not  interfere  with  the  free  exercise  of  religion 
or  worship.  Any  persons,  individually  or  collectively,  any  min- 
ister, or  any  church  congregation  may  resort  to  prayer  when- 
ever they  wish  for  the  healing  of  the  sick.  No  attempt  is  made 
to  interfere  with  religion  or  religious  devotions.  This  does  not, 
however,  authorize  one  under  the  cover  of  religion  or  a  religious 
exercise,  to  go  into  healing  commercially  for  hire,  using  prayer 
as  the  curative  agency  or  treatment.  Religion  can  not  be  used 
as  a  shield  to  cover  a  business  undertaking.  Defendant  was  en- 
gaged in  a  business  venture,  not  a  religious  exercise. 


>> 


If  the  constitutionality  of  this  section  was  in  issue,  we  might 
well  refer  to  the  case  of  State  of  Ohio  v.  Marble,  72  0.  S.,  21. 

Exceptions  were  taken  to  the  court  below  in  excluding,  on 
motion,  the  following: 

Defendant's  Exhibit  No.  2,  called  **An  Associate  Minister's 
Certificate,"  Defendant's  Exhibit  No.  3,  called  ''Articles  of  In- 
corporation of  the  Ohio  Spiritualist  Association,"  and  Defend- 
ant's Exhibit  No.  4,  called  "Constitution  and  By-laws  of  the 
Ohio  Spiritualist  Association." 

If  we  are  correct  in  our  views  hereinbefore  stated  as  to  the 
proceeding  not  being  against  any  church  or  society,  but  against 
the  plaintiff  in  error  as  an  individual,  then  the  exclusion  of  the 
exhibits  offered  on  behalf  of  the  defendant  below  was  proper, 
and  we  therefore  hold  that  the  court  below  did  not  err  in  ex- 
cluding them. 

Also,  on  page  48  of  the  record,  it  appears  that  the  following 
question  was  asked  of  the  defendant: 
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''Q.  I  would  ask  you  further,  Mrs.  Haas,  whether  at  the 
time  you  gave  these  readings  to  Mrs.  Manderbaugh  and  to  Mias 
Benson,  or  at  any  other  time,  you  did  or  said  anything  to  these 
people  contrary  to  or  outside  of  the  constitution  and  by-laws  of 
your  organization,  the  Ohio  Spiritualist  Association  t 

** Objection.    Objection  sustained.    Defendant  excepts." 

We  deem  the  objection  to  this  question  apparent  on  its  face, 
and  the  action  of  the  court  below  was  therefore  proper  in  ex- 
cluding it. 

A  reading  of  the  record  shows  that  there  were  other  exceptions 
taken  to  the  admission  and  rejection  of  evidence  during  the  trial, 
all  of  which  we  have  examined  together  with  all  the  other  er- 
rors alleged  in  said  petition  in  error,  and  upon  such  examination 
we  find  no  such  error  in  the  record  herein  as  to  justify  a  reversal 
of  the  judgment  of  the  court  of  common  pleas  in  affirming  the 
judgment  of  the  criminal  court  of  the  city  of  Canton,  Ohio,  and 
said  judgment  of  the  said  court  of  common  pleas  will  therefore 
be  affirmed  and  said  cause  remanded  for  execution.    Exceptions. 

Powell,  J.,  and  Houck,  J.,  concur. 
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RIGHT  OF  APPEAL  FROM  TH£  INDUSTRIAL  COMMISSION. 

Court  of  Appeals  for  Cuyahoga  County. 

Samuel  Hoogenboom  v.  Industrial  Commission  of  Ohio. 

Decided,  June  1,  1915. 

Workmen's  Compensation  Act — Construction  of  Section  27,  Relating  to 
the  Right  of  Appeal. 

A  workman  T^ho  suffers  an  injury  while  in  the  employ  of  one  who  haa 
not  complied  with  the  provisions  of  the  workmen's  compensation 
act  has-  no  right  of  appeal  from  the  determination  of  the  State 
Liability  I^oard  of  Awards  on  his  application  for  compensation  on 
account  of  such  Injury. 

Sorry  F.  Payer,  for  plaintiif  in  error. 
Cyru3  Locker,  Prosecuting  Attorney,  contra. 

Meals^  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  sustained  certain  injuries  while  in  the  employ 
of  the  Cleveland  Co-Operative  Stove  Company,  which  company 
had  not  complied  with  the  provisions  of  the' "Ohio  Workmen's 
Compensation  Act. 

In  pursuance  of  the  provisions  of  Section  27  of  the  Compensa* 
tion  Act  (Vol.  103  Ohio  Laws,  page  82),  the  plaintiff  filed  an 
application  with  the  State  Liability  Board  of  Awards  for  com- 
pensation, in  accordance  with  the  terms  of  said  act.  Section  27 
is  as  follows : 

**  Section  27.  Any  employee  whose  employer  has  failed  to 
comply  with  the  provisions  of  Section  22  hereof,  who  has 
been  injured  in  the  course  of  his  employment,  wheresoever 
such  injury  has  occurred,  and  which  was  not  purposely  self- 
inflicted,  or  his  dependents  in  case  death  has  ensued,  may,  in 
lieu  of  proceeding  against  his  employer  by  civil  action  in  the 
courts,  as  provided  in  the  last  preceding  section,  file  his  appli- 
cation with  the  state  liability  board  of  awards  for  compensation 
in  accordance  with  the  terms  of  this  act,  and  the  board  shall 
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hear  and  determine  such  application  in  like  manner  as  in  other 
claims  before  the  board ;  and  the  amount  of  compensation  which 
said  board  may  ascertain  and  determine  to  be  due  to  such  in- 
jured employee,  or  to  his  dependents  in  case  death  has  ensued, 
shall  be  paid  by  such  employer  to  the  person  entitled  thereto 
within  ten  days  after  receiving  notice  of  the  amount  thereof 
as  fixed  and  determined  by  the  board ;  and  in  the  event  of  the 
failure,  neglect  or  refusal  of  the  employer  to  pay  such  compen- 
sation to  the  person  entitled  thereto,  within  said  period  of  ten 
days,  the  same  shall  constitute  a  liquidated  claim  for  damages 
against  such  employer  in  the  amount  so  ascertained  and  fixed 
by  the  board,  which  with  an  added  penalty  of  fifty  per  centum 
may  be  recovered  in  an  action  in  the  name  of  the  state  for  the 
benefit  of  the  person  or  persons  entitled  to  the  same.  And  any 
employee  whose  employer  has  elected  to  pay  compensation  to  his 
injured,  or  to  the  dependents  of  his  killed  employees  in  accord- 
ance with  the  provisions  of  Section  22  hereof,  may,  in  the 
event  of  the  failure  of  his  employer  to  so  pay  such  compen- 
sation or  furnish  such  medical,  surgical,  nursing  and  hospital 
services  and  attention  or  funeral  expenses,  file  his  application 
with  the  state  liability  board  of  awards  for  the  purpose  of  hav- 
ing the  amount  of  such  compensation  and  such  medical,  surgical, 
nursing  and  hospital  services  and  attention  or  funeral  expenses 
determined ;  and  thereupon  like  proceedings  shall  be  had  before 
the  board  and  with  like  effect  as  hereinbefore  provided." 

The  Industrial  Commission  rejected  plaintiff's  claim  on  the 
ground  that  ''the  proof  submitted  by  applicant  does  not  estab- 
lijsih  the  fact  that  applicant  received  an  injury  while  in  the 
course  of  employment;  and  the  proof  submitted  by  the  appli- 
cant does  not  establish  the  fact  that  applicant's  disability  as 
shown  in  his  application,  was  caused  by  an  injury  sustained  in 
the  course  of  his  employment." 

Thereafter,  the  plaintiff  filed  an  appeal  from  the  determin- 
ation of  the  commission  in  the  court  of  common  pleas,  claiming 
the  right  so  to  do  by  virtue  of  the  provisions  of  Section  43  of 
said  act.    Section  43  is  as  follows: 

''Section  43.  The  board  shall  have  full  power  and  authority 
to  hear  and  determine  all  questions  within  its  jurisdiction,  and 
its  decision  thereon  shall  be  final.  Provided,  however,  in  case  the 
final  action  of  such  board  denies  the  right  of  the  claimant  to 
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participate  at  all  in  such  fund  on  the  ground  that  the  accident 
did  not  arise  in  the  course  of  employment,  or  upon  any  other 
ground  going  to  the  basis  of  the  claimant's  right,  then  the  claim- 
ant, within  thirty  days  after  the  notice  of  the  final  action  of 
such  board,  may,  by  filing  his  appeal  in  the  common  pleas  court 
of  the  county  wherein  the  injury  was  inflicted,  be  entitled  to 
a  trial  in  the  ordinary  way  and  be  entitled  to  a  jury  if  he  de- 
mands it.  In  such  a  proceeding,  the  prosecuting  attorney  of  the 
county,  without  additional  compensation,  shall  represent  the 
state  liability  board  of  awards  and  he  shall  be  notified  by  the 
clerk  forthwith  of  the  filing  of  such  appeal. 

**  Within  thirty  days  after  filing  his  appeal,  the  applicant 
shall  file  a  petition  in  the  ordinary  form  against  such  board  as 
defendant,  ind  further  pleadings  shall  be  had  in  said  cause, 
according  to  the  rules  of  civil  procedure,  and  the  court,  or  the 
jury,  under  the  instructions  of  the  court,  if  a  jury  is  demanded, 
shall  determine  the  right  of  the  claimant ;  and  if  they  determine 
the  right  in  his  favor,  shall  fix  his  compensation  within  the 
limits  under  the  rules  prescribed  in  this  act;  and  any  final  judg- 
ment so  obtained  shall  be  paid  by  the  state  liability  board  of 
awards  out  of  the  state  insurance  fund  in  the  same  manner  as 
such  awards  are  paid  by  such  board." 


The  defendant  filed  a  demurrer  to  the  plaintifl!'s  petition  filed 
in  the  appeal,  which  demurrer  was  sustained. 

The  act  relates  to  and  embraces  both  employers  who  do  and 
those  who  do  not  comply  with  the  provisions  of  the  act.  Thus, 
two  classes  of  employers  are  contemplated  in  the  act.  Section  27 
of  the  act  relates  to  the  class  which  has  failed  to  comply  with  the 
provisions  of  the  act.  An  employee  of  this  class  is  given  an  elec- 
tion of  remedies  for  injuries  sustained  in  the  course  of  his  employ- 
ment. He  may  proceed  against  his  employer  by  civil  action  in 
court,  or,  in  lieu  thereof,  he  may  *'file  his  application  with  the 
State  Liability  Board  of  Awards  for  compensation  in  accordance 
with  the  terms  of  the  act,  and  the  board  shall  hear  and  determine 
such  application  for  compensation  in  like  manner  as  in  other 
claims  before  the  board ;  and  the  amount  of  compensation  which 
said  board  may  ascertain  and  determine  to  be  due  to  such  in- 
jured employee,  or  to  his  dependents  in  case  death  has  ensued, 
shall  be  paid  by  such  employer  to  the  person  entitled  thereto 
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within  ten  days  after  receiving  notice  of  the  amount  thereof 
as  fized  and  determined  by  the  board;  and  in  the  event  of  the 
failure,  neglect  or  refusal  of  the  employer  to  pay  such  compen- 
sation to  the  person  entitled  thereto  within  said  period  of  ten 
days,  the  same  shall  constitute  a  liquidated  claim  for  damages 
against  sucli  employer  in  the  amount  so  ascertained  and  fixed 
by  the  board,  which  with  an  added  penalty  of  fifty  per  centum 
may  be  recovered  in  an  action  in  the  name  of  the  state  for  the 
benefit  of  the  person  or  persons  entitled  to  the  same,"  etc. 

Obviously,  therefore,  if  an  employee  of  this  class  elects  to  file 
his  application  with  the  State  Liability  Board  of  Awards  for 
compensation,  he  may  have  his  claim  for  damages  against  his 
employer  liquidated,  and  if  not  paid  as  provided  in  the  act, 
''may  recover  the  amount  thereof,  with  an  added  penalty  of  fifty 
per  centum  in  an  action  in  the  name  of  the  state  for  his  benefit." 
He  is  not,  however,  by  this  section  or  any  other  of  the  act, 
given  a  right  to  have  ''the  amount  of  compensation  which  said 
board  may  ascertain  and  determine  to  be  due  such  injured 
employee,  or  to  his  dependents  in  case  death  has  ensued,"  paid 
out  of  the  insurance  fund  created  by  the  act ;  and  nowhere  in  the 
act  is  an  employee  of  this  class  given  the  right  of  appeal  from 
the  determination  of  the  board. 

Section  43  of  the  act  relates  to  the  class  of  employers  who 
have  complied  with  the  provisions  of  the  act,  and  contributed 
to  the  insurance  fund  created  by  the  act.  And  Section  23  of 
the  act  provides  that  an  employer  who  has  complied  with  the 
provisions  of  the  act  "shall  not  be  liable  to  respond  in  damages, 
at  common  law  or  by  statute,  for  an  injury  or  death  of  any  em- 
ployee, wheresoever  occurring,  during  the  period  covered  by 
such  premiums  as  he  has  been  required  to  pay  into  the  state 
insurance  fund," 

An  employee  of  this  class  has  but  one  remedy  for  injury  sus- 
tained by  him  in  the  course  of  his  employment;  that  is,  to  file 
his  application  with  the  State  Liability  Board  of  Awards  for 
compensation  to  be  paid  out  of  the  state  insurance  fund,  and 
the  decision  of  the  board  thereon  is  final,  provided,  however, 
''in  case  the  final  action  of  the  board  denies  the  right  of  the 
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claimant  to  participate  at  all  in  such  fund  on  the  ground  that 
the  accident  did  not  arise  in  the  course  of  employment,  or  upon 
any  other  ground  going  to  the  basis  of  the  claimant's  right,  then 
the  claimant"  shall  have  the  right  of  appeal  from  the  deter- 
mination to  the  court  of  common  pleas. 

From  this  we  think  it  clear  that  the  right  of  appeal  is  given 
only  to  the  employees  of  this  class. 

We  conclude,  therefore,  that  the  demurrer  was  properly  sus- 
tained, and  the  judgment  is  affirmed. 

Qrant,  J.,  and  Carpenter,  J.,  concur. 


VALIDITY  or  JUDGMENTS  AGAINST  MEMBERS  OP 
BENETiaAL  ORGANIZATIONS. 

Court  of  Appeals  for  Wood  County. 

Wdlliam  Munn  v.  Henry  M.  Barpield,  Receiver. 

Decided,  December  5,  1914. 

Mutual  Benefit  8ocietie»^-yludgment8  Against  Individual  Members — 
Secured  in  an  Action  Against  the  Society — Are  Valid  and  En- 
forcible,  When — Complaint  of  Denial  of  a  Day  in  Court  Does  Not 
Lie,  When. 

1.  A  subscription  to  membership  in  a  beneficial  organization  is  equiva- 

lent to  a  power  of  attorney  to  the  association  to  appear  and  act 
and  be  bound  in  the  place  of  the  said  member  in  respect  to  the 
corporate  functions  of  the  association^  and  a  judgment  against 
an  individual  member  for  unpaid  assessments  to  pay  death  losses, 
obtained  against  the  association  by  a  beneficiary  acting  for  her- 
self and  all  other  beneficiaries  similarly  situated  and  entitled,  is  a 
valid  judgment  until  met  by  the  defense  that  the  alleged  debtor 
was  not  a  member  of  the  association  at  the  time  the  liability 
arose,  or  that  he  has  paid  the  assessment,  or  has  a  set-off  against  it. 

2.  The  expression  "a  day  in  court"  means  simply  that  there  has  been 

due  process  of  law  with  respect  to  notice  to  defendant  and  an 
opportunity  to  be  heard,  and  complaint  of  denial  of  his  right  to  a 
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day  in  court  does  not  lie  in  the  mouth  of  one  who  has  been  haled 
into  court  and  given  an  opportunity  to  present  a  defense,  but 
had  none  to  offer  which  went  to  the  merits  of  the  case  pending 
against  him. 

Grant,  J. 

This  petition  in  error  asks  for  the  reversal  of  the  judgment 
of  the  court  of  common  pleas. 

The  parties  stand  here,  as  to  position,  in  the  inverse  order  of 
their  standing  in  the  court  below,  but  to  avoid  confusion  they 
will  be  designated  in  the  opinion  as  they  were  there. 

The  action  in  the  first  instance  was  brought  before  a  justice 
of  the  peace  and  in  that  court  the  defendant  prevailed.  Upon 
an  appeal  had  and  issues  joined  by  pleadings  in  the  court  of 
common  pleas,  the  cause  came  to  a  trial  to  a  jury.  At  the  con- 
clusion of  the  plaintiff's  evidence  the  defendant  moved  for  a 
direction  to  the  jury  to  return  a  verdict  in  its  favor,  which  was 
refused,  and  he  excepted.  The  defendant  then  offered  some  tes- 
timony, which  upon  objection  made  was  rejected,  and  on  motion 
of  plaintiff  the  court  thereupon  instructed  the  jury  to  return 
a  verdict  for  him,  which  was  done,  and  the  defendant  saved  his 
exceptions.  A  motion  for  a  new  trial  was  seasonably  made 
and  denied.  Whereupon  judgment  was  entered  upon  the  ver- 
dict. To  all  of  which  also  exceptions  were  duly  taken.  The  ac- 
tion of  the  trial  court  in  taking  these  various  steps  is  assigned 
as  error,  upon  which  this  proceeding  is  prosecuted. 

Reduced  to  its  lowest  terms  the  complaint  is  this,  for  sub- 
stance :  The  defendant  was  a  member  of  the  Northwestern  Ohio 
Masonic  Belief  Association,  a  statutory  beneficial  organization, 
and  as  such  he  was  subject  to  assessments  to  meet  death  losses 
as  the  same  might  accrue.  While  he  was  such  member  and  so 
liable,  certain  deaths  did  occur  and  assessments  in  that  behalf 
were  duly  made.  Upon  default  for  payment  of  these  losses  an 
action  was  begun  in  the  courts  of  Lucas  county  by  a  beneficiary 
entitled  to  be  paid  the  avails  of  an  assessment,  against  the  asso- 
ciation and  its  trustees,  on  her  own  behalf  and  on  the  behalf  as 
well  of  all  others  similarly  situated  and  entitled,  the  object  of 
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which,  among  others,  was  to  have  found  the  number  and  amount 
of  such  unpaid  assessments,  the  reduction  of  the  same  to  judg- 
ment, the  ascertainment  of  the  members  liable  to  contribution 
to  the  payment  thereof  and  the  amounts  of  their  several  liability 
in  that  behalf,  the  levy  of  an  assessment,  ratably,  upon  each 
liable  member,  and  the  appointment  of  a  receiver  to  enforce 
collection,  the  association  and  its  trustees  and  ofScers  having 
failed  to  do  so. 

In  that  cause  such  proceedings  were  then  had  that  the  allega- 
tions of  the  petition  were  found  to  be  true  and  the  relief  prayed 
for  was  allowed,  and  the  plaintiff  in  this  action  was  appointed 
receiver  and  clothed  with  adequate  authority  to  begin  and  prose- 
cute it  to  effect  in  all  proper  jurisdictions,  the  defendant  hav- 
ing been  found  in  the  suit  of  origin  to  be  liable  in  the  amount 
sued  for  here. 

In  this  suit  the  plaintiff  declared  on  the  finding  and  judgment 
of  the  Lucas  county  court,  setting  out  the  proceedings  in  ex- 
tenso,  with  proper  exemplification,  in  his  petition,  all  of  which 
he  proved  on  the  trial. 

The  defendant's  answer  was  a  general  denial  in  manner  and 
form,  followed  by  a  perfunctory  denial,  for  alleged  want  of 
knowledge,  of  the  proceedings  and '  judgment  had  in  Lucas 
county.  Then  he  made  his  real  supposed  defense,  to  the  effect 
that  he  was  no  party  to  the  Lucas  county  judgment,  for  which 
reason  he  was  in  no  manner  concluded  by  it,  and  that  in  so  far  as 
it  purported  to  fasten  a  money  liability  on  him,  it  was  void. 

This  asserted  nullity  of  the  judgment,  so  far  as  it  touched 
him,  was  the  real  and  sole  issue  in  the  case.  It  amounts  to 
this,  as  was  heard  many  times  in  the  argument  for  the  defend- 
ant at  the  bar,  and  which  we  find  repeated  in  his  brief,  that 
the  defendant  has  not  had  **his  day  in  court."  That  question 
settled,  and  all  the  complaints  lodged  in  the  petition  in  error 
here  are  settled. 

When  the  defendant  moved  the  court  for  a  directed  verdict 
on  the  plaintiff's  evidence,  it  may,  we  think,  be  doubted  whether 
technically  he  did  not  then  and  thereby  submit  the  case  to 
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the  court  for  determination,  upon  which  submission  the  court, 
by  directing  a  verdict  for  the  plaintiff^  found,  as  a  matter  of 
law,  the  issues  with  the  latter  for  want  of  defensive  evidence, 
and  whether  the  subsequent  tender  of  evidence  by  the  defendant 
was  seasonable  to  arrest  that  consequence. 

But  as  the  trial  court  did  not  proceed  on  that  footing,  but 
found  that  the  offered  testimony  constituted  no  legal  defense 
to  the  action  and  was  therefore  incompetent,  and  as  the  point 
is  not  relied  on  here  to  uphold  the  judgment  complained  of,  no 
further  observation  in  this  respect  is  deemed  proper. 

As  to  the  question  really  in  issue  here,  we  do  not  think  it  is 
open  in  Ohio. 

It  was  no  part  of  the  duty  or  right  of  the  defendant  to  make 
the  assessments  or  to  pay  them.  By  becoming  a  member  of  the 
association  he  surrendered  that  and  consented  to  be  repres^ited 
in  those  respects  by  the  association.  His  subscription  to  mem- 
bership amounted  to  a  power  of  attorney  to  the  association  to 
appear  and  act  and  be  bound  in  his  place  and  stead,  in  these 
corporate  respects  and  relations.  So  that,  whenever  it  became 
necessary  to  resort  to  legal  compulsion  to  enforce  the  perform- 
ance of  the  corporate  duties  of  making  assessments,  he  was  con- 
clusively there  in  the  person  of  the  association.  It  is  true  that 
he  would  be  there  sub  modo  only  and  vicariously,  but  eflfectu- 
ally  there  for  that  purpose.  Upon  these  matters  and  in  this  re- 
lation, therefore,  it  can  not  be  said  that  in  the  case  in  hand  the 
defendant  has  not  had  his  day  in  court. 

If  it  shall  be  said  that  the  finding  of  the  Lucas  county  court 
cast  him  in  judgment  in  an  amount  certain,  and  that  for  that 
reason  a  personal  obligation  has  been  fixed  without  summons  or 
other  process  on  him,  the  answer  is  that  in  so  far  as  that  court 
proceeded  in  determining  the  necessity  of  the  assessments  and 
the  duty  of  making  and  paying  them,  the  sole  right  of  appear- 
ance and  defense  was  with  the  association  in  its  capacity  as  the 
representative  of  its  members.  And  the  consequent  function  of 
ascertaining  how  many  members  there  were  was  clerical  only 
and  sounded  in  rem,  so  to  speak.  Given  the  assessments  to  be 
met  and  the  number  of  the  association  members,  and  an  ariih- 
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metic  does  the  rest.  Fronx  those  data  it  is  a  mere  matter  of 
computation  to  find  all  that  the  Lucas  county  court  purported  to 
find,  aside  from  those  matters  in  the  action  as  to  which  the  defend- 
ant must  be  deemed,  conclusively,  to  have  been  represented  by 
the  corporation.  So  far,  he  had  no  day  in  court  because  he  was 
entitled  to  no  day.  In  all  that  was  done  there  no  personal  right 
and  no  substantive  individual  defense  of  his  was  touched  to  his 
hurt.  All  these  were  preserved  to  him,  to  be  asserted  at  his^ 
will  whenever  be  should  be  haled  to  court  at  the  foot  of  a  sum- 
mons to  answer  to  a  demand  for  judgment.  Among  those  rights 
preserved  to  him  was  that  of  showing  that  he  was  not  a  mem- 
ber of  the  association  at  the  time  the  liability  to  assessment 
arose,  or  that  he  had  paid  his  assessment,  or  that  he  had  a  set- 
off against  it.  The  court  in  that  action  settled  none  of  those 
things  beyond,  his  right  of  opportunity  to  assert  them,  issuably, 
to  a  jury. 

That  the  corporation  is  held  to  have  represented  him  in  the 
Lucas  county  action  as  to  the  necessity  of  the  assessments,  their 
validity  and  amount,  is  not,  we  think^  to  be  doubted  under  the 
law  as  settled  in  Swhig,  Trustee,  v.  Rose  et  al,  75  0.  S.,  356, 
without  the  presence  of  the  defendant  in  court.  The  liquidation 
evidence  in  that  case  by  premium  notes  is  not  to  be  differentiated 
from  that  which  resulted  in  this  case  from  the  legal  maturing 
of  the  death  losses. 

With  those  matters  adjudicated,  all  else  done  in  the  court  of 
Lucas  county  was  clerical  only;  an  adding  machine  could  have 
done  it  as  well  as  the  court  and  at  less  expenditure  of  mental 
tissue. 

We  now  approach  the  master  grievance  of  the  defendant 
urged  upon  us  here.  It  is  that  he  has  not  had  **his  day  in 
court."  The  expression  is  often  inaccurately  used.  What  really 
is  meant  by  day  in  court  is  due  process  of  law.  Two  things 
are  essential  to  it:  first,  lawful  notice;  second,  opportunity  to 
be  heard. 

Bearing  in  mind  the  rights  we  have  stated  which  were  re- 
served to  him,  in  the  former  action,  and  as  to  those  rights,  the 
defendant  has  had  fulfilled  to  him  both  these  fundamental  con- 
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ditions  of  due  process  of  law;  he  has  been  summoned  to  judg- 
ment and  he  has  had  full  opportunity  to  be  heard.  Being  thus 
summoned,  and  having  his  chance  to  speak  in  his  answer  to  the 
challenge,  does  it  appear  that  he  was  not  a  member  of  the  asso- 
ciation? He  does  not  claim  it.  Does  he  assert  payment  by 
him  of  his  ratable  share  of  the  assessments  found  necessary  in 
the  action  in  which^  as  to  that  thing,  he  was  vicariously  but  still 
conclusively  represented  by  the  corporate  association,  or  a  set- 
off against  them?  He  does  not.  A  consideration  by  the  trial 
court  of  anything  else  offered  by  him  as  evidence,  would  be 
threshing  over  old  straw  or  else  entirely  beside  the  question. 

He  has  had  his  day  in  court.  That  is  to  say,  he  has  had  due 
process  of  law,  running  to  him,  personally,  and  when  brought 
to  the  bar  he  has  nothing  to  the  purpose  to  offer.  So  thought 
the  trial  court,  and  we  agree  with  it.  We  can  not  s^  that  any 
error  of  substance,  to  the  injury  of  the  defendant,  has  inter- 
vened in  this  record,  nor  can  we  say  that  in  the  proceedings  sub- 
stantial justice  has  not  been  done. 

The  judgment  complained  of,  therefore,  is  affirmed. 

Winch,  J.,  and  Meals,  J.,  concur. 
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CONSTRUCTION  Of  A  WILL  WITH  REFERENCE  TO 
AFTER-ACQUIRED  REAL  ESTATE. 

Court  of  Appeals  for  Richland  County. 

George  W.  Stbock  v.  John  Strock  et  al.         * 

Decided,  March  19,  1917. 

Wills — Testatrix  Dies  after  a  Purchase  of  Real  Estate  Not  Covered  by 
Her  Will — Intention  of  Testatrix  Derived  from  Residuary  Clause — 
And  Not  from  Consideration  of  the  Will  as  a  Whole. 

A  will  containing  the  general  residuary  clause,  "the  balance  and  re- 
mainder of  my  property  of  every  kind  and  description  I  give  and 
bequeath,"  etc.,  covers  after-acquired  real  estate,  and  in  an  action 
for  partition  of  said  real  estate  it  will  be  treated  as  having  passed 
under  the  residuary  clause. 

James  W.  Galbraith,  for  plaintiff  in  error. 
James  P.  Seward  and  Kramer  &  Jarvis,  contra. 

HoucK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Richland  County. 

The  parties  to  this  proceeding  in  error  stand  here  in  the 
same  relation  to  each  other  as  they  stood  in  the  court  below. 

This  is  an  action  brought  for  the  partition  of  certain  real 
estate  described  in  the  petition  of  the  plaintiff  and  of  which  the 
testatrix,  Mary  Elizabeth  Clark,  died  seized,  but  said  real  es- 
tate was  acquired  by  her  after  the  execution  of  her  last  will  and 
testament. 

The  conceded  facts  are  as  follows:  On  April  4th,  1910,  Mary 
Elizabeth  Clark,  who  then  owned  no  real  estate,  made  and  exe- 
cuted her  last  will  and  testament.  Her  estate,  at  the  time,  as 
specifically  described  in  her  will,  consisted  only  of  mortgage 
securities,  bonds,  stocks,  money  loaned  and  cash  in  bank,  from 
which  personal  estate  she  gave  and  bequeathed  certain  money 
bequests  amounting  to  about  $8,800,  leaving  a  balance  of  per- 
sonal property  which  would  pass  under  a  residuary  clause  of 
her  will  in  the  sum  of  $10,000 ;  that  about  two  and  a  half  years 
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after  the  execution  of  her  will  she  purchased  the  real  estate 
described  in  the  petition  of  plaintiff,  and  at  the  time  of  her 
death  was  seized  of  same.  Said  testatrix  never  re-executed  or  re- 
published her  will.  The  residuary  clause  of  the  will  of  Mary 
Elizabeth  Clark  is  as  follows: 

*'Item  10.  The  balance  and  remainder  of  my  property  of 
evei^  kind  and  description  I  give  and  bequeath  to  Curtis  King 
and  his  wife,  Jennie  King,  and  to  Roy  Sipe  and  his  wife,  Alice 
Sipe,  share  and  share  alike ;  that  is,  to  Curtis  King  and  his  said 
wife  the  one-half  of  the  amount  left  after  all  of  the  above  gifts, 
and  to  Roy  Sipe  and  his  said  wife  the  other  half  remaining  after 
all  of  the  above  gifts." 

The  only  question  to  be  determined  in  this  case  is,  does  the 
real  estate  acquired  by  the  testatrix  subsequent  to  the  making 
of  her  will  pass  by  the  terms  and  provisions  thereof  ?  This  ques- 
tion must  be  solved  by  a  proper,  true  and  correct  interpretation 
of  the  terms  and  provisions  of  the  will  now  before  us  for  con- 
struction, but  in  arriving  at  the  intention  of  the  testatrix  it 
is  not  necessary  to  construe  the  entire  will  and  all  of  its  provi- 
sions, if  the  question  to  be  determined  can  be  ascertained  from 
one  clause  thereof,  which  we  think  is  clearly  apparent  in  the 
instant  case,  being  the  residuary  clause  as  contained  in  item  10. 
Counsel  for.  plaintiff  in  error  urges  that  the  will  before  us  for 
construction  be  construed  according  to  certain  rules  of  con- 
struction, and  in  his  printed  brief  cites  many  of  these  rules  upon 
which  he  relies.  True,  we  have  well  settled  rules  for  the  eon- 
struction  of  wills,  such  as  the  following:  (a)  The  intent  of 
the  testator,  the  guide  in  the  construction  of  a  will,  is  to  be 
gathered  from  a  consideration  of  the  entire  instrument.  (6) 
The  whole  will  must  be  construed  together,  and  in  the  light  of 
the  whole  will  and  all  the  surrounding  circumstances  each  clause 
is  to  receive  its  interpretation,  (c)  Nothing  is  more  clearly 
settled  or  of  more  frequent  application  in  the  construction  of  a 
will  than  the  rule  requiring  the  intention  of  the  testator  to  he 
gathered  from  all  its  parts  and  not  from  isolated  passages.  These 
rules  are  sound,  but  are  only  applicable  when  the  language 
used  in  the  will  is  ambiguous,  indefinite  and  uncertain,  or  where 
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different  items  or  clauses  of  the  same  will  relate  to  the  same  sub- 
ject-matter, and  then  it  becomes  necessary  to  consider  the  entire 
will  or  different  items  therein  in  order  to  ascertain  the  intent  of 
the  testator.  But  no  such  case  is  presented  here,  for  the  reason 
that  but  one  item  of  the  will  is  necessary  to  be  construed  for 
the  purpose  of  ascertaining  whether  or  not  the  real  estate  in 
question  passed  by  devise.  Section  10579,  General  Code  of  Ohio, 
provides  as  follows: 

**Any  estate,  right  or  interest,  in  lands  or  personal  estate  or 
other  property  acquired  by  the  testator  after  making  his  will, 
shall  pass  thereby,  as  if  held  or  possessed  at  the  time  it  was 
made,  if  such  manifestly  appears  by  the  will  to  have  been  his 
intention." 

Let  us  inquire :  Does  the  language  used  in  item  10  of  the  will 
before  us  plainly  and  manifestly  show  upon  its  face  an  inten- 
tion on  the  part  of  the  testatrix,  Mary  Elizabeth  Clark,  to  de- 
vise her  after-acquired  real  estate  ?  We  think  so.  The  language 
contained  in  this  item  of  the  will  must  be  interpreted  to  mean 
just  what  is  expressed  therein  by  the  words  and  language  used. 
The  mere  fact  that  we  can  not  understand  why  the  testatrix  so 
provided,  or  that  such  provision  is  different  from  what  was  or 
might  have  been  expected  will  not  warrant  or  justify  putting 
a  construction  on  said  language  different  from  the  plain  meaning 
of  the  words  used  therein.  The  language  is  clear,  plain  and  unam- 
biguous, and  we  are  bound  to  hold  that  the  intention  of  the 
testatrix,  as  manifestly  shown  by  the  language  used  in  item  10 
of  her  will,  was  to  devise  all  after-acquired  property  of  which 
she  might  die  seized.  It  seems  to  us  that  this  is  the  natural 
and  ordinary  meaning  and  import  of  the  language  thus  used. 
To  us  it  seems  clear  that  the  language  employed  is  such  that 
there  can  not  be  any  doubt  as  to  its  being  a  general  residuary 
clause :  *  *  The  balance  remaining  of  my  property  of  every  kind 
and  description  I  give  and  bequeath,'*  etc. 

We  feel  that  the  law  is  well  settlor  that  such  words,  in  the 
residuary  clause  of  a  will,  wholly  and  entirely  preclude  an  in- 
terpretation to  die  intestate  as  to  any  property  of  which  the 
testator  may  die  seized.     The  learned  counsel  for  plaintiff  in 
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error  relies  upon  the  ease  of  Wright  v.  Masters  et  al,  81  Ohio 
State,  page  304.  We  have  examined  it  with  much  care  and  can 
not  agree  with  fhe  claim  thus  made.  A  careful  reading  of  the 
opinion  in  the  above  cited  case  (at  pages  312  and  313)  clearly 
discloses  the  fallacy  of  counsel's  contention.  Judge  Grew,  speak- 
ing for  the  court  in  said  case,  says : 

**This  rule  of  the  common  law  has,  however,  been  so  far  modi- 
fied by  statute  (Section  10579,  General  Code)  in  this  state,  that 
property  acquired  by  a  testator  subsequent  to  the  execution  of 
his  will,  shall  pass  thereby,  if,  from  the  will  itself,  it  shall  ap- 
pear with  suflBcient  clearness  that  such  was  the  intention  of  the 
testator.  •  *  *  The  language  of  this  statute  clearly  indi- 
cates its  limitation,  and  shows  it  to  have  been  the  purpose  of 
the  Legislature  to  restrict  its  operation  to  those  cases  where  the 
intent  of  the  testator  to  pass  after-acquired  property  is  clearly 
and  sufficiently  disclosed  in  his  will.  Hence,  in  every  instance 
the  question  involved  becomes  one  of  construction,  and  the  in- 
tent of  the  testator  must  be  sought  in  the  will  itself.  The  will 
under  consideration  in  the  present  case  makes  no  reference  what- 
ever in  any  of  its  provisions  to  after-acquired  property.  The 
property  therein  devised  by  item  one  to  Mary  SLasters  during 
her  life  is  definitely  designated  and  specifically  described,  and 
there  is  in  the  provisions  of  said  will  no  hint  or  suggestion  any- 
where of  a  purpose  on  the  part  of  the  testator  to  give  her  more 
than  the  property  thus  specifically  described.  This  will  eon- 
tains  no  residuary  clause,  and  there  is  in  it  no  clause,  either 
general  or  specific,  under  which  the  property  in  controversy 
would  or  could  pass  to  Mary  ]\rasters  as  devisee,  even  if  the  tes- 
tator had  owned  the  same  at  the  time  he  executed  said  will." 

It  will  be  seen  that  in  the  case  of  Wright  v.  Masters  ei  oL 
supra,  that  the  will  contained  no  residuary  clause,  and  there 
was  no  provision  in  it,  either  general  or  specific,  whereby  after- 
acquired  property  would  or  could  pass  to  the  claimed  devisee. 
But  not  so  in  the  case  at  bar.  We  do  find  a  residuary  clause 
which  is  specific,  definite  and  certain,  and  which  by  the  plain 
language  used  devises  ''the  balance  and  remainder  of  my  [tes- 
tatrix's] property  of  every  kind  and  description."  We  there- 
fore are  of  the  opinion  that  the  doctrine  laid  down  in  the  case 
of  Wright  V.  Masters  et  al,  supra,  is  a  case  which  seems  to  ns  to 
be  directly  in  point  and  decisive  of  the  case  at  bar,  and  instead 
of  it  being  favorable  to  the  contention  of  plaintiff  in  error  in 
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this  case  we  are  free  to  say  that  it  is  directly  in  point  and  fully 
bears  out  the  claim  of  the  defendants  in  error. 

We  wish  to  call  the  attention  of  counsel  to  the  case  of  Newton 
V.  McKinstry,  16  Circuit  Court  (N.  S.),  page  219.  A  careful 
examination  of  this  case  as  to  the  facts  and  the  law,  as  laid 
down  by  the  learned  judge  in  the  opinion,  leads  us  to  the  con- 
clusion that  it  is  a  case  directly  in  point  with  the  instant  case, 
and  that  the  doctrine  enunciated  therein  is  also  decisive  of  the 
question  before  us. 

In  view  of  what  we  have  already  said  we  hold  that  the  will  of 
Mary  Elizabeth  Clark  passed  the  real  estate  in  controversy, 
which  was  acquired  by  her  after  the  execution  of  her  will.  Thus 
finding,  it  follows  that  the  judgment  of  the  common  pleas  court 
must  be  afi&rmed. 

Judgment  afSrmed. 

Powell,  J.,  and  Shields,  J.,  concur. 


LIABILITY  or  VILLAGE  OFFICIALS  FOR  FALSE 

IMPRISONMENT. 

Ckifurt  of  Appeals  for  Wood  County. 

H.  C.  MiDDLETON  V.  ThE  VILLAGE  OP  BlOOMDALE  ET  AL. 

Decided,  May  15,  1914. 

Mayor  and  Marshal  Not  Civilly  Liable — For  Arrest  Alleged  to  Have 
Been  Unwarranted — Because  of  Invalidity  of  Ordinance  Claimed 
to  Have  Been  Violated, 

ViUage  officials  are  not  liable  to  respond  in  damages  for  false  impris- 
onment because  of  the  alleged  infirmity  of  the  ordinance  under 
which  the  arrest  was  made,  where  they  acted  in  good  faith  and 
with  an  honest  belief  in  its  validity. 

WilUam  Dunipctce  and  A.  B.  OUfillian,  for  plaintiff  in  error. 
McClelland  &  Bowman  and  J.  M,  Stecker,  contra. 

Richards,  J. 

H.  C.  Middleton  was  arrested  on  December  17,  1912,  in  the 
village  of  Bloomdale,  charged  with  the  violation  of  an  ordinance 
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of  that  village  requiring,  among  other  things,  a  license  fee  for 
those  persons  engaged  in  the  business  of  bill  distributing.  This 
arrest  was  made  by  the  defendant,  Qeorge  Beam,  who  was  mar- 
shal of  the  village,  and  was  made  upon  said  defendant  actually 
seeing  the  plaintiff  violating  the  ordinance.  The  arrest  was  made 
with  the  knowledge  and  approval  of  the  mayor,  who  is  the  de- 
fendant, 6.  M.  Book.  JVIiddelton,  on  being  arrested,  was 
locked  up  in  the  village  jail  and  remained  there  for  some  eight 
hours,  he  having  requested  not  to  be  taken  before  the  mayor  un- 
til receiving  an  answer  to  a  telegram  which  he  had  sent  to  his 
employer,  and  during  this  time  a  warrant  was  issued  for  his 
arrest  and  detention.  Not  receiving  such  answer,  he  was  taken, 
on  the  evening  of  the  same  day,  before  the  mayor,  who  stated 
to  him,  in  substance,  that  the  best  way  would  be  to  pay  the 
license  fee,  which  was  two  dollars,  and  the  fees  of  the  marshal, 
amounting  to  sixty  cents,  which  sum  of  two  dollars  and  sixty 
cents  he  thereupon  paid  and  was  given  a  receipt  for  the  same, 
and  was  thereupon  released  from  custody. 

This  action  is  brought  to  recover  damages  in  the  sum  of  $10,- 
002.60,  by  reason  of  such  claimed  false  imprisonment. 

While  the  village  of  Bloomdale  is  named  as  a  party  defend- 
ant, it  was  released  on  demurrer  and  the  action  proceeded 
against  the  mayor  and  marshal  and  the  bondsmen  of  the  latter, 
and  resulted  in  a  verdict  in  favor  of  the  defendants  on  the  trial 
in  the  court  of  common  pleas. 

The  plaintiff  was  engaged  in  the  business  of  distributing  ad- 
vertising matter  throughout  the  village,  which  printed  circulars 
contained  matter  advertising  **Jello"  and  included  recipes  for 
the  use  of  the  same. 

The  amended  petition  on  which  the  action  was  tried  avers 
that  the  defendants  imprisoned  the  plaintiff  and  deprived  him  of 
his  liberty  for  the  period  of  eight  hours,  unlawfully  and  on  a 
pretended  charge  of  violating  ordinance  No.  122  of  the  village, 
but  the  pleading  contains  no  averment  that  the  ordinance  men- 
tioned was  unconstitutional,  although  it  became  apparent  on 
the  trial  of  the  case  that  the  plaintiff  was  relying  on  his  right 
to  recover  damages  against  the  mayor  and  marshal  by  reason  of 
the  unconstitutionality  of  the  ordinance.  He  did  not,  however, 
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offer  to  introduce  the  ordinance  in  evidence^  and  when  it  was 
offered  in  evidence  by  the  defendants,  he  objected  to  its  reception, 
and  the  court,  on  consideration,  sustained  the  objection,  so  that 
the  ordinance  was  not  introduced  in  evidence  at  any  time  during 
the  trial  of  the  case.  The  trial  judge  took  the  position  that 
the  ordinance  not  being  before  the  court,  it  would  be  presumed 
to  be  constitutional,  and  so  stated  to  the  jury. 

In  the  view  we  take  of  this  case  we  find  it  unnecessary  to  de- 
termine whether  the  trial  court  was  right  in  assuming  that  the 
ordinance  was  a  valid  and  constitutional  enactment,  because  we 
are  of  the  opinion  that  under  the  circumstances  disclosed  by  the 
evidence  in  this  case,  the  village  officials,  namely,  the  mayor  and 
the  marshal,  are  not  liable  to  respond  in  damages  in  an  action 
for  false  imprisonment.  The  evidence  shows  that  they  acted  in 
entire  good  faith ;  and  whether  the  ordinance  was  valid  or  not, 
it  is  clear  that  they  believed  it  was  so,  and  not  subject  to  any 
constitutional  infirmity. 

The  law  provides  convenient  and  appropriate  methods  for  de- 
termining the  constitutionality  of  statutes  and  ordinances,  and 
it  by  no  means  follows  that  a  person  who  has  been  arrested  under 
an  unconstitutional  statute  or  an  unconstitutional  ordinance  may 
maintain  an  action  for  false  imprisonment  against  the  officials 
for  such  arrest,  where  the  officers  proceeded  in  good  faith  and 
in  an  honest  belief  in  the  validity  of  the  enactment. 

It  would  not  be  possible  to  reconcile  the  decisions  of  the  vari- 
ous courts  on  this  question,  but  we  are  convinced,  from  a  careful 
examination,  that  the  greater  weight  of  authority  and  the  better 
reasoning  are  in  favor  of  the  position  that  under  the  circum- 
stances stated,  an  action  for  false  imprisonment  will  not  lie. 

Many  cases  are  collected  in  19  Cyc,  345,  under  the  article 
** False  Imprisonment,''  where  the  eminent  author,  Mr.  Jaggard, 
recognizing  the  conflict  of  opinion,  states  that  the  weight  of  au- 
thority is  that  the  court  has  jurisdiction  to  determine  the  ques- 
tion  of  constitutionality,  and,  therefore,  that  the  person  making 
complaint  to  a  magistrate,  the  magistrate  issuing  the  warrant 
and  an  officer  serving  process,  fair  on  its  face,  are  not  liable. 

A  case  in  all  respects  similar  to  the  one  at  bar  is  that  of  Bohri 
V.  Bameit,  144  Fed.,  389,  the  syllabus  of  which  reads  as  follows : 
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''An  action  for  false  imprisonment  based  on  the  arrest,  con- 
viction and  imprisonment  of  plaintiff  for  violation  of  an  invalid 
city  ordinance  will  not  lie  against  the  magistrate  who  tried  the 
cause,  the  city  attorney  who  prosecuted,  the  constable  who  made 
the  arrest,  or  the  person  who  filed  the  complaint,  where  all  acted 
in  good  faith  without  malice  and  in  the  belief  that  the  ordinance 
was  valid,  and  the  proceedings  were  regular  and  the  magistrate 
had  jurisdiction  of  all  prosecutions  for  violations  of  the  city  ordi- 
nances, which  necessarily  included  jurisdiction  to  determine  the 
validity  of  the  ordinances." 

Under  the  laws  of  this  state  the  duty  of  hearing  and  deciding 
actions  brought  for  the  violation  of  the  ordinances  of  a  village 
rests  in  the  mayor,  and  he  alone  must  determine,  in  the  first  in- 
stance, as  to  the  validity  of  the  ordinance.  This  was  a  judicial 
matter  to  be  determined  by  him  according  to  his  best  judgment 
of  the  law,  and  that  matter  was  within  his  jurisdiction,  and 
surely^it  would  be  a  harsh  rule  to  lay  down  that  such  an  officer 
would  be  liable  to  respond  in  damages  in  the  event  that  he 
should  be  mistaken  in  his  judgment  as  to  the  validity  of  the 
ordinance. 

I  cite  on  this  point  also:  Bush  v.  Buckley,  70  L.  R.  A.,  464; 
Brooks  V.  Mangaiiy  86  Mich.,  576 ;  Tillman  v.  Beard,  121  Mich., 
475 ;  Gardner  v.  Couch,  137  Mich.,  358,  and  Tyron  v.  Pingree, 
67  Am.  St.  Rep.,  424,  where  an  elaborate  note  may  be  found; 
Calhoun  v.  Little,  71  Am.  St.  Rep.,  254,  and  Thompson  v.  Jack- 
son, 61  N.  W.,  1004, 1006,.  fThese  cases  will  be  found  to  bear  out 
the  principle  which  has  just  been  enunciated. 

The  question  has  been  under  consideration  in  some  of  the 
courts  of  this  state,  and,  as"  illustrating  the  views  expressed,  I 
refer  to  Wheeler  v.  Gavin,  5  C.  C,  246,  a  decision  of  the  circuit 
court  sitting  in  Darke  county,  holding  that  under  the  circum- 
stances existing,  an  action  would  not  lie  against  the  mayor  nor 
against  the  parties  filing  the  affidavit.  A  more  recent  case  is 
that  of  Williams  v.  Morris,  14  C.C.(N.S.),  353,  holding  that  the 
Legislature  is  presumed  to  have  passed  only  constitutional  laws, 
and  that  an  arresting  officer  is  not  liable  for  false  imprisonment 
where  he  acted  under  a  statute  which  was  subsequently  declared 
unconstitutional. 
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We  are  in  entire  accord  with  the  language  of  the  Supreme 
Court  of  Wisconsin  in  Robertson  v.  Parker,  67  Am.  St.,  889,  893, 
where  this  expression  may  be  found: 

''We  are  content  to  join  in  the  increasing  procession  of  states 
that  have  adopted  and  are  following  the  more  humane  and  less 
stringent  test  of  liability  in  cases  of  this  bind." 

We  call  attention  to  19  Cyc,  338,,  with  the  su^estion  that  the 
jury  may  have  found  under  the  evidence  that  the  plaintiff  by  his 
conduct  waived  whatever  rights  he  had,  if  any,-  and  acquiesced 
in  any  claimed  irregularities. 

Finding  no  prejudicial  error,  the  judgment  will  be  affirmed. 

Ejnkade,  J.,  and  Chittenden,  J.,  concur. 


RKUEP  AFTEK  JUDCMKNT. 

Court  of  Appeals  for  B^ankUn  County. 

Emma  McCathban  v.  The  Columbus  Transfer  Co.  et  al. 

Decided,  February  6,  1917. 

Judgment  Alleged  to  Have  Been  Obtained  by  Fraud — Allegations  of 
Conspiracy  and  False  Swearing — Sufficient  to  Support  Petition  for 
Vacation  of  Such  Judgment  and  Award  of  a  New  Trial — Materi- 
ality of  Newly-Discovered  Evidence — Section  116S1,  O,  C. 

1.  A  petition  containing  allegations  of  a  conspiracy  to  secure  Judg- 

ment by  means  of  false  testimony,  which  false  testimony  was 
given  at  the  trial  and  a  judgment  obtained  which  was  based 
thereon,  states  a  good  cause  of  action  for  vacation  of  said  Judg- 
ment and  the  award  of  a  new  trial,  "for  fraud  practiced  by  the 
successful  party  in  obtaining  a  Judgment  or  order." 

2.  The  court  finds  that  the  newly-discovered  evidence  preferred  in  this 

case  is  material  and  could  not  with  reasonable  diligence  have 
been  discovered  and  produced  at  the  trial,  and  leaving  its  weight 
for  determination  by  the  proper  tribunal  the  order  granting  a 
new  trial  is  affirmed. 

Huggins,  Huggins  &  Hoover,  for  plaintiff  in  error. 
C.  D,  Saviers,  contra. 
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Shields,  Powell  and  Houck,  JJ.,  of  the  Fifth  Appellate  Dis- 
trict, sitting,  by  designation,  in  place*  of  Feknedino,  Allbead 
and  KuNKEL,  JJ.,  of  the  Second  Appellate  District. 

Shields,  J. 

An  action  was  originally  commenced  by  the  plaintiff  in  error 
to  recover  damages  against  one  of  the  defendants  in  error  here- 
in, the  Columbus  Transfer  Co.,  for  the  alleged  negligent  opera- 
tion of  an  automobile  resulting  in  causing  her  injury.  After 
issue  joined  by  answer  and  reply  the  case  was  submitted  to  a 
jury  ending  in  a  disagreement.  Afterward  a  second  trial  was 
had  and  the  plaintiff  in  error  recovered  a  verdict  and  judgment 
against  the  said  defendant  in  error,  the  Columbus  Transfer  Co., 
in  the  sum  of  $7,540,  which  the  trial  judge  ordered  reduced  to 
the  sum  of  $5,000.  By  proper  proceedings  had  on  the  part  of 
said  defendant  in  error,  error  was  prosecuted  to  the  court  of 
appeals  of  said  county  to  reverse  said  judgment,  which  was  by 
said  court  aflSrmed.  Thereupon  the  plaintiff  in  error  caused 
an  execution  to  issue  upon  said  judgment,  and  while  the  same 
was  in  the  hands  of  the  sheriff  of  said  county  awaiting  action 
therein,  the  said  defendant  in  error,  brought  an  action  in  the  court 
of  common  pleas  of  said  county  against  the  plaintiff  in  error  to 
vacate  and  set  aside  said  judgment  for  the  reasons  set  forth  in 
the  amended  and  supplemental  petition  of  the  plaintiff  in  error 
filed  herein,  upon  the  hearing  of  which,  after  a  motion  and  de- 
murrer to  the  same  were  overruled,  said  judgment  was  by  said 
court  ordered  vacated  and  set  aside,  and  a  temporary  injunc- 
tion was  granted  restraining  the  enforcement  of  the  collection 
of  said  judgment  and  the  levying  of  said  execution  issued  there- 
on, to  which  action  of  said  court  in  vacating  and  setting  aside 
said  judgment  and  granting  a  new  trial  to  the  said  defendant 
in  error,  error  is  prosecuted  in  this  court  to  reverse  the  order 
and  judgment  of  said  court. 

While  numerous  errors  are  alleged  in  said  petition  in  error 
for  the  reversal  of  the  action  of  the  court  below,  we  will  con- 
sider only  the  grounds  of  error  especially  urged  upon  the  atten- 
tion of  this  court. 
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The  following  questions  are  made  upon  the  record:  First, 
under  which  subdivision  of  Section  11361  of  the  General  Code 
does  said  action  for  the  vacation  of  said  judgment  fall,  if  under 
either?  Secondly,  if  it  falls  under  Subdivision  10  of  said  Sec- 
tion 11361,  then  the  contention  of  the  plaintiff  in  error  must 
prevail,  because  it  is  not  claimed  that  there  was  any  conviction 
for  perjury  of  the  successful  party  in  securing  said  judgment  but 
if  it  is  held  not  to  fall  within  the  provisions  of  said  Subdivision 
10  of  said  Section  11361,  the  further  question  arises,  did  the 
defendant  in  error  make  a  proper  and  sufScient  showing  for  a 
new  trial  upon  the  grounds  of  newly-discovered  evidence  to  au- 
thorize the  court  below  to  grant  the  same  f 

That  the  action  begun  in  the  court  below  is  authorized  by 
Sections  11631  and  11580  of  the  General  Code  is  conceded,  and 
that  said  action  was  instituted  within  the  statutory  period  as 
required  by  Section  11640  is  also  conceded,  but  the  controversy 
here  is  not  what  particular  statute  meets  and  governs  the  first 
question  raised,  but  what  particular  subdivision  of  such  statute 
is  applicable. 

Among  the  causes  enumerated  for  which  a  new  trial  may  be 
granted,  after  the  term  at  which  it  was  made,  are  the  following : 

Section  11631-1.  By  granting  a  new  trial  for  the  cause  within 
the  time  and  in  the  manner  provided  in  Section  11580. 

Section  11631-4.  For  fraud  practiced  by  the  successful  party 
in  obtaining  a  judgment  or  order. 

Section  11631-10.  When  such  judgment  or  order  was  ob- 
tained, in  whole  or  in  a  material  part,  by  false  testimony  on  the 
part  of  the  successful  party,  or  any  witness  on  his  behalf,  which 
ordinary  prudence  could  not  have  anticipated  or  guarded 
against,  and  the  guilty  party  has  been  convicted. 

Without  reviewing  the  allegations  in  the  amended  and  supple- 
mental petition  which  are  the  foundation  of  this  proceeding,  and 
the  law  which  we  think  applies,  we  are  content  to  state  but  little 
more  than  the  conclusion  we  have  reached  on  the  first  branch 
of  this  case,  and  that  is,  that  we  can  not  see  our  way  clear  to 
hold  that  this  proceeding  for  a  new  trial  falls  within  the  provi- 
sions of  Subdivision  10  of  said  Section  11631.    It  is  contended 
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on  behalf  of  the  plaintiff  that  the  gist  of  the  action  is  perjured 
testimony  at  the  trial.  Not  only  is  this  so,  but  an  examination 
of  the  plaintiff's  amended  and  supplemental  petition  shows  it 
is  averred  therein  that  a  fraudulent  conspiracy  was  entered  into 
between  the  plaintiff  and  her  companions  in  said  automobile  to 
recover  damages  for  injuries  sustained,  in  the  over-turning  of 
said  automobile  as  herein  described,  by  agreeing  to  testify  upon 
the  trial  of  the  plaintiff's  case,  and  she  in  turn  for  them  in  their 
cases,  that  said  automobile  at  the  time  of  said  accident  was  be- 
ing driven  by  a  chauffeur  in  the  employ  of  the  said  defendant 
in  error,  the  Columbus  Transfer  Co.,  whereas  in  truth  and  in 
fact  said  automobile  was  not  so  driven;  and  it  is  also  alleged 
that  said  fraudulent  conspiracy  was  carried  out  and  that  the 
plaintiff  and  her  said  companions  did  so  testify,  and  that  said 
judgment  was  obtained  by  said  plaintiff  against  the  said  defend- 
ant in  error,  the  Columbus  Transfer  Co.,  by  means  of  said  false 
testimony.  It  thus  appears  that  conspiracy  is  charged  as  well 
as  false  swearing — ^an  allegation  that  the  action  was  one  for 
fraud  not  alone  practiced  at  the  trial.  While  we  have  read  the 
well  prepared  and  well  considered  brief  of  counsel  for  plaintiff 
in  error  with  no  little  interest,  treating  in  an  able  manner  as  it 
does  of  a  variety  of  subjects  relating  to  the  question  at  issue, 
we  can  not  agree  with  said  counsel  that  the  holding  made  in 
the  case  of  Baldwin  v.  Sheets,  reported  in  39  0.  S.,  624,  is  not 
decisive  of  the  question  made  here.  Subdivision  10  of  said  Sec- 
tion 11631  was  then  as  it  is  now.  In  that  case  the  Supreme 
Court  held  that  a  petition,  containing  allegations  of  a  conspiracy 
and  that  false  testimony  was  given  upon  the  trial  by  the  de- 
fendants therein  by  which  judgment  was  obtained,  stated  a  good 
cause  of  action  to  vacate  the  judgment  under  Subdivision  4  of 
said  Section  11631. 

In  this  connection  counsel  for  plaintiff  in  error  refer  to  the 
case  of  Micheal  v.  American  National  Bank,  84  0.  S.,  370,  and 
contend  that  the  rule  of  law  announced  in  that  case  controls  the 
case  at  bar.  There  the  court  was  not  considering  a  case  within 
a  statute,  but  a  case  in  equity,  while  the  case  here  is  one  for  a 
new  trial  based  upon  a  statute.    As  we  view  it,  that  case  is  clearly 
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distinguishable  from  the  ease  before  us  for  the  additional  reason 
that  there  was  no  fraud  charged  in  that  case,  and  the  learned 
judge  speaking  for  the  court  in  said  case  expressly  states  in  the 
opinion  on  page  382  that: 

**The  amended  petition  herein  contained  no  allegation  of 
fraud  in  the  original  action  on  the  part  of  the  bank  or  any  one. 
It  is  not  claimed  that  the  bank  perpetrated  any  fraud  at  any 
time  on  the  court  or  on  the  defendants,  nor  that  the  verdict  in 
that  case  was  the  result  of  fraud.  There  is  no  averment  that 
there  was  any  false  testimony  introduced  by  the  bank." 

Here  fraud  is  expressly  charged  as  a  result  of  a  conspiracy 
and  false  swearing.  Without  further  pursuing  this  branch  of 
the  case,  it  will  be  sufficient  to  state  that  investigation  shows  the 
decision  in  the  case  of  Baldwin  v.  Sheets  has  not  been  reversed 
or  modified,  and  applying  the  rule  of  law  laid  down  in  that  case 
to  the  facts  in  the  case  before  us,  we  are  of  the  opinion  that  the 
action  herein  is  one  for  a  new  trial  under  Subdivision  4  of  said 
Section  11631. 

Having  determined  that  the  action  does  not  fall  under  Sub- 
division 10  of  said  Section  11631,  our  next  inquiry  will  be  to 
ascertain  whether  or  not  the  party  here  applying  for  a  new 
trial  has  exercised  that  degree  of  diligence  contemplated  by  the 
law  in  obtaining  the  newly-discovered  evidence  presented  as  a 
ground  for  such  new  trial. 

In  the  enumeration  of  causes  provided  by  statute  for  a  new 
trial,  Subdivision  7  of  Section  11576  of  the  General  Code,  as 
one  of  the  grounds  therefor,  provides  that: 

**  Newly-discovered  evidence  material  for  the  party  applying, 
which  with  reasonable  diligence  he  could  not  have  discovered 
and  produced  at  the  trial.'' 

A  reading  of  the  testimony  offered  in  support  of  the  applica- 
tion here  made,  assuming  that  the  plaintiff  in  error  and  others 
apparently  interested  in  the  event  of  this  suit  made  the  state- 
ments attributed  to  them  by  what  are  designated  as  the  detective 
witnesses,  leaves  no  doubt  in  the  mind  of  this  court  that  such 
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testimony  is  material  to  the  issue  made  by  the  pleadings  in  the 
ease,  for  it  is  apparent  that  the  liability  of  the  defendant  in  er- 
ror, the  Columbus  Transfer  Co.,  depends  upon  the  fact  whether 
or  not  its  chauffeur  or  other  authorized  agent  was  in  active 
charge  of  the  automobile  at  the  time  of  the  accident.  We  can 
not  and  do  not  say  that  the  calling  or  occupation  of  these  de- 
tectives discredits  their  testimony,  but  that  such  testimony 
should  be  received  with  caution  and  carefully  scrutinized  is  en- 
joined both  by  the  experience  of  courts  and  the  observation  of 
men  generally,  and  it  is  not  perhaps  too  much  to  say  that  it 
appears  impossible  to  reconcile  the  testimony  of  at  least  one  of 
these  witnesses,  being  inconsistent  as  it  is,  if  indeed  not  open  to 
strong  suspicion  of  being  untrue.  Granting  this,  the  testimony 
of  the  other  witnesses  describes  their  visits  with  the  plaintiff 
in  error  to  the  scene  of  the  accident  with  such  minuteness  of  de- 
tail and  particularity  of  statement,  which  when  considered  in 
connection  with  alleged  conversations,  partaking  of  the  nature  of 
confessional  statements,  had  by  such  witnesses  with  the  plaint- 
iff in  error  and  her  associates  in  the  saloons  mentioned,  on  the 
occasions  mentioned — ^such  testimony,  like  all  other  facts,  would 
be  the  province  of  a  jury  to  determine  and  not  the  court.  True, 
the  plaintiff  in  error  denies  the  statements  of  these  witnesses, 
but  the  history  of  the  events  of  the  night  in  question  are  not 
to  be  lost  sight  of  in  considering  the  evidence  offered.  What  the 
effect  of  this  evidence  would  be  upon  final  trial  we  are  unable 
to  say,  but  giving  to  the  statements  of  the  witnesses  a  fair  and 
reasonable  construction,  would  they  not  likely  have  weight  with 
a  jury?  Or  stating  the  rule  in  this  state  as  laid  down  in  Lud- 
low V.  Park,  4  Ohio,  pages  5-45,  and  in  Railroad  v.  Lang,  24 
0.  S.,  133,  would  the  legitimate  effect  of  the  testimony  of  these 
witnesses  be  such  as  to  require  a  different  verdict  t  We  are 
aware  that  new  trials  on  the  ground  of  newly-discovered  evi- 
dence are  not  indiscriminately  favored  by  the  law  that  litigation 
may  not  be  unnecessarily  and  indefinitely  prolonged,  still  the 
same  law  will  not  wink  at  the  defeat  of  justice  by  condoning 
wrong  at  the  expense  of  litigants.  We  are  of  the  opinion  that 
the  testimony  of  these  witnesses  is  material,  and  not  cumulative, 
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leaving  the  credibility  of  such  witnesses  and  the  weight  of  such 
witnesses'  testimony  to  the  functions  of  another  tribunal  to  de- 
termine. 

Under  Subdivision  7  of  said  Section  11576  of  the  (Jeneral 
Code,  it  must  appear  that  the  newly-discovered  evidence  for  a 
new  trial  is  not  only  material,  but  it  must  likewise  appear  that 
such  evidence  could  not  have  been  discovered  before  trial  by  the 
exercise  of  reasonable  diligence.  An  examination  of  the  testi- 
mony offered  upon  the  hearing  in  the  court  below  in  this  respect 
shows  that  the  superintendent  of  the  Columbus  Transfer  Co. 
soon  after  said  accident  sought  interviews  with  parties,  except 
the  plaintiff  in  error,  whom  he  supposed  could  and  would  give 
him  information  touching  the  incidents  and  circumstances  of 
said  accident,  but  it  appears  that  they  declined  to  so  do.  Re- 
ferring to  pages  129  and  130  of  the  record,  the  said  superin- 
tendent, after  stating  that  he  had  interviewed  the  witnesses  at 
the  scene  of  the  accident,  and  made  an  unsuccessful  effort  to  in- 
terview others,  was  interrogated  as  follows: 

**Q.  I  will  ask  you  to  state  whether  after  that  you  made  any 
efforts,  and  if  so,  what  efforts  you  made,  in  order  to  ascertain  the 
truth  and  the  facts  about  the  accident  ?  A.  I  made  a  great  deal 
of  effort;  I  made  all  the  inquiries  I  could,  and  talked  with  every 
body  that  had  any  connection  with  it,  and  tried  to  find  out  from 
the  nurses  at  the  hospital  whether  McCollum  made  any  state- 
ment or  not. 

**Q.  Did  you  talk  with  any  of  the  doctors?  A.  And  with 
the  doctors,  Dr.  Howell,  and  the  internes  at  the  hospital,  the 
nurses  and  also  with  *  *  *  I  believe  with  Henry  Morgan 
and  the  boy's  mother. 

**Q.  With  the  exception  of  the  information  that  you  got 
from  Mr.  Stouffer,  the  Pendleton  boys  and  Mr.  McCoy  as  to 
statements  that  had  been  made  to  them  relative  as  to  who  had 
driven  the  car,  were  you  able  to  ascertain  in  any  way?  A.  No, 
sir;  positively  not. 


jj 


Prom  the  foregoing  it  appears  that  said  transfer  company 
was  not  guilty  of  laches  in  endeavoring  to  ascertain  the  facts 
and  circumstances  of  the  accident  soon  after  it  occurred,  but  on 
the  contrary  it  appears  to  have  used  reasonable  diligence  to 
that  end. 
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Of  coarse  the  fact  is  not  to  be  overlooked  that  McGoUnm,  the 
chauffeur,  died  soon  after  the  accident,  and  that  the  alleged  dis- 
closures of  the  plaintiff  in  error  as  to  who  was  driving  and  di- 
recting the  automobile  at  the  time  of  the  accident  were  not 
made  until  just  prior  to  the  bringing  of  this  action,  hence  the 
said  transfer  company  could  not  prosecute  said  action  until  it 
obtained  said  information.  In  the  light  of  the  testimony  of  the 
superintendent  of  the  said  transfer  company,  we  are  of  the 
opinion  that  the  requirements  of  said  Subdivision  7  of  said  Sec- 
tion 11576  have  been  met  by  said  transfer  company,  and  we 
are  further  of  the  opinion  that  the  judgment  of  the  court  of 
common  pleas  in  vacating  the  judgment  rendered  in  favor  of 
the  plaintiff  in  error  and  awarding  a  new  trial  should  be  and  the 
same  is  affirmed.    Exceptions. 

Powell,  J.,  and  Houck,  J.,  concur. 
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TITUD  TO  PROFERTY  DEVISED  CONDITIONALLY. 

Court  of  Appeals  for  Stark  County. 

John  Leboy  Pabthb  and  Anna  Pabthe  v. 
William  L.  Pabthe  et  al. 

Decided,  March  22,  1917. 

Devise — Dependent  upon  a  Condition  Which  Did  Not  Occur  During  the 
Lifetime  of  the  Devisee — Dower  Not  Assignable  to  Wife  of  Devisee 
— Sale  by  Him  of  His  Prospective  Interest — Wills — Partition. 

1.  The  surviying  spouse  of  one  who  departed  this  life  before  the  hap- 

pening of  the  event  which  was  made  a  condition  of  a  devise  in 
his  favor  going  into  effect,  is  not  entitled  to  dower  in  the  prop- 
erty so  conditionally  devised. 

2.  The  sale  by  a  contingent  devisee  of  his  prospective  interest  in 

the  estate  does  not  defeat  the  claim  of  a  son  to  whom  one-half 
of  the  said  interest  was  devised  in  the  event  of  the  death  of  the 
contingent  devisee  preventing  the  interest  vesting  in  him. 

Pomerene,  Ambler  &  Pomerene,  for  plaintiffs  in  error. 
Diehl  &  Brown  and  Amerman  &  Mills,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error.  The  parties  here  stand  in  the 
same  position  as  to  each  other  that  they  stood  in  the  court  of 
common  pleas. 

The  action  below  was  one  in  partition,  wherein  the  plaintiffs 
sought  to  partition  certain  real  estate  described  in  the  petition. 
John  Leroy  Parthe  claimed  to  be  the  owner  of  the  undivided 
one-twelfth  part  thereof,  and  Anna  Parthe  claimed  a  dower  in- 
terest in  the  undivided  one-sixth  part  of  said  real  estate.  An 
accounting  for  rents  and  profits  was  also  prayed  for  in  the  peti- 
tion. 

The  amended  answer  of  the  defendants  alleged  as  a  defense 
a  general  denial,  and  further  set  forth  that  by  the  terms  and 
conditions  of  a  certain  written  contract  which  was  entered  into 
between  Charles  Parthe,  prior  to  his  death,  and  the  defendants, 
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Robert  I.  Parthe  and  Edward  J.  Parthe,  by  the  terms  of  which 
they  had  purchased  the  interest  of  said  Charles  Parthe  in  and  to 
the  real  estate  sought  to  be  partitioned,  and  that  they,  the  said 
Robert  I.  Parthe  and  Edward  J.  Parthe,  had  fully  complied  with 
all  of  the  terms  and  conditions  of  said  written  contract,  and  that 
Charles  Parthe  and  the  plaintifb  had  received  and  accepted  the 
benefits  thereunder,  and  that  by  reason  thereof  they  are  now 
estopped  from  claiming  any  interest  in  and  to  the  real  estate  set 
out  and  described  in  plaintiff's  petition.  They  also  aver  in  their 
amended  answer  that  if  plaintiffs  have  any  remedy  and  any 
rights  under  the  terms  of  the  will  of  William  L.  Parthe,  Sr., 
that  such  are  under  the  jurisdiction  of  the  probate  court,  and 
that  the  common  pleas  court  is  without  jurisdiction  in  the  prem^ 
ises. 

The  plaintiffs  filed  a  reply  in  the  nature  of  a  general  denial 
to  all  of  the  material  allegations  contained  in  the  amended  an- 
swer of  the  defendants. 

Upon  the  issues  thus  raised  by  the  pleadings,  and  by  agree- 
ment of  all  the  parties  to  the  suit,  a  jury  was  waived,  and  the 
cause  was  submitted  to  the  trial  judge  upon  an  agreed  statement 
of  facts.  The  court  below  found  for  the  defendants  and  dis- 
missed the  petition  of  the  plaintiffs  and  entered  judgment  ac- 
cordingly. 

Did  the  trial  court  err  in  so  doing,  to  the  prejudice  of  plaint- 
iffs in  error,  or  either  of  themt  This  court  must  answer  this 
inquiry  from  the  agreed  facts  in  the  case,  the  correct  application 
of  the  law  pertaining  to  them,  and  the  proper  interpretation  to 
be  placed  upon  Item  4  of  the  will  of  William  L.  Parthe,  Sr. 

So  much  of  the  agreed  statement  of  facts  as  we  deem  necessary 
for  the  proper  consideration  of  this  controversy  is  as  follows: 

*' William  L.  Parthe,  Sr.,  and  his  wife,  Minnie  L.  Parthe,  lived 
in  the  city  of  Alliance,  Ohio.  William  L.  Parthe,  Sr.,  owned 
what  is  known  as  the  Parthe  Block,  being  the  property  in  dis- 
pute herein.  William  L.  Parthe,  Sr.,  had  the  following  children : 
Charles,  Edward  J.,  Robert  I.  and  William  Parthe;  Mary  P. 
Moore  and  Lilian  Bowen.  On  the  25th  day  of  November,  1900, 
William  L.  Parthe,  Sr.,  died,  leaving  a  will.  Item  4  of  this  will 
is  as  follows: 


COUBT  OP  APPEALS.  579 


1917.]  Stark  County. 


a  I 


I  give,  devise  and  bequeath  to  my  sons,  Charles  Parthe, 
Edward  J.  Parthe,  Robert  I.  Parthe  and  William  L.  Parthe,  Jr., 
and  to  my  daughters,  Mary  P.  Moore  and  Lilian  Bowen,  the 
brick  block  situate  on  lot  518  in  the  city  of  Alliance  and  known 
as  the  Parthe  Block,  subject  to  their  mother's  use  thereof  dur- 
ing her  lifetime,  and  subject  to  the '  further  conditions  that 
should  my  said  wife  die  within  ten  years  from  the  date  of  my 
death  said  brick  block  and  the  grounds  on  which  it  is  situate 
shall  be  rented,  and  the  proceeds  thereof  during  the  remainder 
of  the  said  ten  years  from  the  date  of  my  death  be  divided 
equally  between  my  said  children,  subject  to  the  payment  of 
taxes  and  the  necessary,  repairs  of  said  block.  At  the  expiration 
of  the  said  ten  years  from  the  date  of  my  death,  if  my  said  wife 
is  then  deceased,  or  at  the  time  of  her  death  should  she  survive 
me  more  than  ten  years,  the  said  block  on  lot  No.  518  shall  be 
sold  by  my  executors  and  the  proceeds  thereof  divided  equally 
between  my  said  children,  subject,  however,  to  this  further  pro- 
vision :  that  if  my  son  Charles  should  die  before  the  sale  of  said 
block,  and  before  the  division  of  the  proceeds  thereof,  leaving 
a  child  or  children,  then  one-half  of  the  said  one-sixth  which 
would  go  to  him  if  living  shall  go  to  his  child  or  children  that 
may  survive  him,  and  the  other  one-half  of  the  said  one-sixth 
which  would  have  gone  to  him  if  living  shall  go  to  his  brothers 
and  sisters  in  equal  proportions.' 

''Some  time  after  the  death  of  William  L.  Parthe,  Sr.,  to-wit, 
December  14th,  1904,  Minnie  E.  Parthe,  his  wife,  died.  Ten 
years  after  the  death  of  William  L.  Parthe,  Sr.,  Charles  Parthe 
attempted  to  secure  his  share  of  the  Parthe  estate  given  him  in 
Item  4  of  the  will  of  William  L.  Parthe,  Sr.,  and  to  do  this 
he  began  partition  proceedings  which  were  started  some  time 
after  one  of  the  plaintiffs  in  this  case,  Anna  Parthe,  had  secured 
her  divorce  from  Charles  Parthe.  As  a  result  of  Charles  Par- 
the's  demands  and  the  institution  of  the  partition  proceedings, 
Robert  I.  Parthe  and  Edward  J.  Parthe  purchased  this  interest 
for  the  sum  of  $5,000  for  his  share  of  the  estate  and  his  interest  in 
that  block,  and  at  that  time  Charles  Parthe,  the  husband  of  Anna 
Parthe  and  the  father  of  John  Leroy  Parthe,  the  plaintiffs  here- 
in, signed  a  contract  to  deliver  to  Riobert  I.  Parthe  and  Edward 
J.  Parthe  a  warranty  deed  for  his  interest  in  the  Parthe  estate 
and  the  property  in  question.  A  short  time  after  this  contract 
was  made  a  supplemental  contract  was  made  which  changed  the 
time  of  payment  and  provided  for  the  payment  of  so  much  per 
week.  Shortly  thereafter  Charles  Parthe  died,  and  his  divorced 
wife,  Anna  Parthe,  the  plaintiff,  was  appointed  administratrix 
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of  his  estate,  and  collected  from  Robert  I.  Parthe  and  Edward 
J.  Parthe  the  balance  due  under  Charles  Parthe 's  contract^ 
amounting  to  approximately  $3,850.  Anna  Parthe  and  John  Le- 
roy  Parthe  then  instituted  the  partition  proceedings  herein.  That 
the  real  estate  described  in  the  petition  was  not  sold  by  the  exec- 
utors of  the  estate  of  William  L.  Parthe,  Sr.,  and  has  not  been 
sought  to  be  sold  by  them.  That  on  December  9th,  1902,  they 
filed  their  final  account  and  were  discharged  as  such  executors^ 
and  that  no  administrators  with  the  will  annexed  have  since 
been  appointed." 

The  first  question  that  presents  itself  for  determination  is, 
what  interest  in  the  real  estate  in  question  did  Charles  Parthe 
take  under  Item  4  of  the  will  of  his  father,  William  L.  Parthe, 
Sr.  ?  This  inquiry  leads  us  to  determine  the  proper  construction 
to  be  placed  upon  Item  4  of  said  will. 

The  object  and  aim  sought  in  the  construction  of  the  language 
and  terms  used  in  a  will  is  for  the  sole  and  only  purpose  of  as- 
certaining the  intent  of  the  testator.  It  is  the  intention  of  the 
maker  of  a  will  as  is  indicated  by  the  words,  language,  expres- 
sions and  terms  employed  therein,  that  must  be  found  by  a 
court  in  its  judicial  interpretation,  and  this  diould  be  obtained 
from  giving  to  them  their  plain,  ordinary  and  generally  ac- 
cepted use  and  meaning.  The  plain  and  unambiguous  words  of 
the  will  must  prevail,  and  can  not  be  controlled  or  qualified  by 
any  imaginary  or  seeming  unwarranted  construction  placed  upon 
them  which  might  appear  to  grow  out  of  the  peculiar  surround- 
ings of  the  testator  at  the  time  of  the  execution  of  his  will. 

We  find  the  language  of  the  will  under  consideration  clear, 
plain,  explicit,  and  in  no  way  ambiguous,  so  far  as  ascertaining 
the  rights  and  interest  of  Charles  Parthe  in  and  to  the  real 
estate  now  in  controversy.  That  part  of  the  will  necessary  to  be 
interpreted,  and  from  which  we  must  determine  the  extent  of  the 
estate  devised  to  Charles  Parthe,  and  the  interest,  if  any,  he  had 
at  the  time  of  his  death,  is  as  follows: 

**At  the  expiration  of  said  ten  years  from  the  date  of  my 
death,  if  my  said  wife  is  then  deceased,  or  at  the  time  of  her 
death  should  she  survive  me  more  than  ten  years,  the  said  block 
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on  lot  No.  518  shall  be  sold  by  my  executors  and  the  proceeds 
thereof  divided  equally  between  my  said  children,  subject,  how- 
ever, to  this  further  provision :  that  if  my  son  Charles  should 
die  before  the  sale  of  said  block,  and  before  the  division  of  the 
proceeds  thereof,  leaving  a  child  or  children,  then  one-half  of 
the  said  one-sixth  which  would  go  to  him  if  living  shall  go  to 
the  child  or  children  that  may  survive  him,  and  the  other  one- 
half  of  the  said  one-sixth  which  would  have  gone  to  him  if  living 
shall  go  to  his  brothers  and  sisters  in  equal  proportions. 
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If  we  apply  the  rule  of  law  as  to  the  construction  and  inter- 
pretation of  wills  as  herein  laid  down  to  the  above  language, 
which  taken  in  connection  with  the  conceded  fact  that  Charles 
Parthe  departed  this  life  before  the  sale  of  the  Parthe  Block 
and  before  the  division  of  the  proceeds  therefrom,  we  can  not 
see  how  counsel  for  defendants  in  error  are  entitled  to  main- 
tain their  defenses  as  to  the  claim  of  the  plaintiff  in  error,  John 
Leroy  Parthe. 

Under  the  provisions  of  the  will  as  contained  in  Item  4, 
Charles  Parthe  had  certain  rights  in  the  real  estate  as  to  the 
income  therefrom  until  it  was  sold  and  the  proceeds  from  said 
sale  distributed;  but  if  he  were  not  living  at  the  time  of  such 
sale  and  the  distribution  of  the  proceeds,  then  and  in  that  event 
the  one-half  of  his  interest  should  go  to  and  vest  in  his  child 
or  children,  and  the  other  half  in  his  brothers  and  sisters. 

We  are  bound  to  hold  and  do  hold  under  the  facts  and  law 
in  this  case  that  upon  the  death  of  Charles  Parthe  one-half  of 
all  of  the  interest  in  and  to  the  real  estate  in  question  went  to 
and  vested  in  John  Leroy  Parthe,  the  surviving  son  of  Charles 
Parthe,  deceased,  and  the  other  one-half  to  the  brothers  and 
sisters  of  said  Charles  Parthe,  as  clearly  provided  for  in  the 
will  of  William  L.  Parthe,  Sr. 

It  will  be  noticed  that  the  interest  in  the  real  estate  now 
vested  in  John  Leroy  Parthe  came  to  him  not  from  his  father, 
Charles  Parthe,  but  under  and  by  the  terms  of  the  wiU  of  his 
grandfather,  William  L.  Parthe,  Sr. 

Coming  now  to  the  second  question  presented  for  our  con- 
9ideration :  Is  Anna  Parthe  entitled  to  dower  in  any  part  of  said 
real  estate  t    This  must  be  determined  from  the  agreed  facts 
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and  the  provisions  of  Section  8606,  General  Code,  which  reads 
as  follows: 

''A  widow  or  widower,  who  has  not  relinquished  or  been 
barred  of  it,  shall  be  endowed  of  an  estate  for  life  in  one-third 
of  all  the  real  property  of  which  the  deceased  consort  was  seized 
as  an  estate  of  inheritance  at  any  time  daring  the  marriage,  ii) 
one-third  of  all  the  real  property  of  which  the  deceased  consort 
at  decease  held  in  fee  simple  in  reversion  or  remainder,  and 
one-third  of  all  the  title  or  interest  that  the  deceased  consort 
had  at  decease  in  any  real  property  held,  by  article,  bond,  or 
other  evidence  of  claim." 

It  must  be  conceded  that  whatever  dower  right,  if  any,  Anna 
Parthe  has  in  this  real  estate,  comes  to  her  by  operation  of  law, 
and  not  otherwise. 

What  interest  did  Charles  Parthe  have  in  said  real  estate  at 
the  time  of  his  death  ?  Not  any.  Anna  Parthe  received  no  in- 
terest in  it  under  the  will  of  William  L.  Parthe,  Sr.,  who  by  hia 
will  devised  the  share  of  Charles  Parthe  to  him  subject  only 
to  the  happening  of  a  certain  event,  namely,  that  he  be  living 
at  the  time  of  the  sale  and  distribution  of  the  proceeds;  and 
having  departed  this  life  before  such  occurred,  then  by  opera- 
tion of  the  will  of  said  testator  the  interest  that  would  have 
gone  to  Charles  Parthe  had  he  been  living  at  the  time  of  the 
sale  and  distribution  of  the  proceeds  thereof,  went  to  and  vested 
in  John  Leroy  Parthe  and  the  brothers  and  sisters  of  Charles 
Parthe.  Thus  it  must  and  does  necessarily  follow  that  Anna 
Parthe,  the  surviving  spouse  of  Charles  Parthe,  is  not  entitled  to 
dower  in  the  real  estate  which  was  devised  to  John  Leroy  Parthe 
and  to  the  brothers  and  sisters  of  Charles  Parthe. 

In  the  face  of  the  conceded  facts,  the  provisions  of  Section 
8606,  General  Code,  and  our  holding  as  to  the  devise  in  ques- 
tion under  the  will  before  us  for  consideration,  we  must  hold 
that  the  claims  made  by  Anna  Parthe  as  to  her  dower  rights  are 
not  well  taken. 

Are  the  defenses  or  either  of  them,  as  stated  in  the  amended 
answer  of  the  defendants  below,  who  are  also  the  defendants  in 
error  here,  a  bar  to  the  rights  of  the  plaintiff  John  Leroy  Par- 


COUBT  OP  APPEALS.  588 


1917.]  Stark  County. 


the  to  the  relief  prayed  for  in  his  petition!  We  must  answer 
this  in  the  negative. 

The  contract  relied  upon  by  the  parties  no  doubt  was  entered 
into  in  good  faith  between  the  parties  thereto,  and  would  have 
been  binding  upon  them  had  Charles  Parthe  been  in  full  life 
at  the  time  of  the  sale  of  the  Parthe  Block  and  the  distribution 
of  the  proceeds  of  such  sale.  This  contract  was  not  signed  by 
John  Leroy  Parthe,  and  therefore  he  can  not  be  barred  from  his 
legal  right  to  hold  real  estate  devised  to  him  under  the  will  of 
his  grandfather,  William  L.  Parthe,  Sr. 

In  passing  let  us  say,  in  view  of  the  facts  contained  in  the 
agreed  statement  of  facts,  and  from  all  the  surrounding  circum- 
stances of  this  case,  it  is  apparent  to  us  that  a  seeming  hardship 
will  be  cast  upon  some  of  the  defendants  in  error;  yet  we  know 
of  no  rule  of  law  or  equity  that  can  change  that  well-known 
maxim,  ''An  owner  of  real  estate  can  only  convey  to  the  grantee 
to  the  extent  of  his  own  title  and  interest  therein.'^ 

Viewing  this  case  as  we  do,  we  are  of  the  opinion  that  the 
judgment  below  should  be  reversed  as  to  the  plaintiff  in  error 
John  Leroy  Parthe,  and  afSrmed  as  to  the  plaintiff  in  error 
Anna  Parthe. 

The  court  coming  now  to  render  the  judgment  that  the  com- 
mon pleas  court  should  have  rendered  in  this  case,  it  is  hereby 
ordered,  adjudged  and  decreed  that  John  Leroy  Parthe,  plaint- 
iff in  error,  one  of  the  plaintiffs  below,  is  entitled  to  have  parti- 
tion of  the  real  estate  described  in  the  petition,  and  an  account- 
ing for  rents  and  profits  as  prayed  for ;  that  the  petition  be  dis- 
missed as  to  the  other  plaintiff  therein,  Anna  Parthe. 

The  amended  answer  of  Edward  J.  Parthe  and  Robert  I. 
Parthe,  who  filed  same  for  themselves  and  others,  is  hereby  dis- 
missed. 

This  cause  is  remanded  to  the  common  pleas  court  with  in- 
struction to  carry  into  execution  the  judgment  of  this  court. 

Powell,  J.,  and  Shusldb,  J.,  concur. 
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mJURY  TO  THE  GUEST  Or  A  MOTOECYCUST. 

Court  of  Appeals  for  Hamilton  County. 
ZuMSTEiN  Taxicab  Co.  v.  Dobothy  Rumicel. 

Decided,  July  6,  1916. 

Negligence— OoUision  Between  Motorcycle  and  TaxicaJ^ — Young  Lady  on 
Tandem  Beat  Injured — Ta^cab  Attempts  to  Pau  on  Left  Bide  of 
Standing  Btreet  Car. 

While  the  negligence  of  a  driver  of  a  motorcycle  can  not  be  Imputed  to 
his  guest  riding  on  the  tandem  seat,  yet  no  recovery  can  be  had 
against  the  owner  of  a  taxicab,  for  injuries  caused  by  a  ooUision 
between  the  motorcycle  and  a  taxicab  at  a  street  Intersection 
where  the  only  negligence  of  the  latter  consisted  in  its  being 
driven  around  a  standing  street  car  on  the  left  side,  the  right  side 
of  the  street  being  obstructed  by  a  voting  booth  on  the  comer,  and 
the  collision  was  caused  by  the  failure  of  the  motorcycle  driver 
to  observe  traffic  ordinance  and  not  by  any  fault  of  the  driver  of 
the  taxicab. 

Clore,  Dickerson  &  Clayton,  for  plaintiff  in  error. 
Jones  &  Hoover  and  0.  A,  RummeU,  contra. 

Jones  (0.  B.),  J. 

This  c^se  grows  out  of  a  collision  between  a  motorcycle  and 
a  taxicab  on  Beading  road,  opposite  the  end  of  East  Ridgeway 
avenue.  It  occurred  about  8  o'clock  on  the  evening  of  July  24, 
1913.  The  plaintiff  was  occupying  the  rear  or  tandem  seat  of 
the  motorcycle  as  the  guest  of  its  driver.  The  occupants  of  the 
motorcycle  were  taking  a  pleasure  trip  and  were  proceeding 
southwardly  on  Reading  road.  The  operator  testified  that  for 
some  distance  north  of  East  Ridegway  avenue  he  ran  upon  the 
dummy-track  in  the  center  of  the  street  between  the  two  tracks 
of  the  street  railway,  until  just  before  he  reached  the  north  line 
of  East  Ridgeway  avenue,  when  he  made  a  detour  to  the  east  line 
of  Reading  road  with  the  intention  of  turning  into  East  Itidge- 
way  avenue  to  stop  and  blow  up  his  tire.    At  about  the  con- 
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tinuation  of  the  south  line  of  East  Bidgeway  avenue  near  the 
east  curb  of  Beading  road  stood  a  closed  voting  booth,  which  had 
been  placed  there  by  the  election  officers,  and  with  its  north  end 
directly  in  line  with  the  north  end  of  this  voting  booth  stood  a 
northbound  street  car  upon  the  east  track  of  Beading  road.  The 
operator  of  the  motorcycle  after  turning  toward  East  Bidgeway 
reached  almost  the  east  line  of  Beading  road  when  he  changed 
his  mind  and  made  a  loop  westward,  passing  north  of  the  voting 
booth  and  street  car,  to  proceed  to  the  west  side  of  Beading 
road.  A  taxicab  of  the  defendant  company  had  been  traveling 
along  the  street  car  track  in  Beading  road  behind  the  street  car, 
and  being  unable  to  pass  to  the  right  when  the  car  stopped,  be- 
cause of  the  obstruction  caused  by  the  voting  booth,  passed  to 
the  left  of  the  street  car  along  the  center  of  Beading  road,  and 
as  it  reached  a  point  about  opposite  the  south  side  of  East  Bidge- 
way avenue  and  the  north  end  of  the  street  car  it  collided  with 
the  motorcycle. 

As  a  result  of  this  collision  plaintiflE  was  cut  upon  the  foot 
and  received  what  she  claims  to  be  a  permanent  injury.  Plaint- 
iflE recovered  a  verdict  and  judgment  below,  and  proceedings  in 
error  are  prosecuted  here  for  its  reversal. 

The  record  shows  but  little  dispute  in  the  evidence  as  to 
the  respective  positions  of  the  vehicles  upon  the  street.  The 
plaintiflE  herself  testified,  contrary  to  the  operator  of  the  motor- 
cycle, that  for  some  distance  north  of  East  Bidgeway  avenue  the 
motorcycle  traveled  on  the  east  side  of  the  street  not  far  from  the 
curb;  but  she  agreed  with  the  operator  of  the  motorcycle  that 
just  before  reaching  the  south  line  of  East  Bidgeway  avenue  they 
turned  westwardly  to  the  place  where  the  accident  occurred. 

A  portion  of  the  traffic  ordinance  of  the  city  of  Cincinnati 
was  introduced  in  evidence,  being  in  part  as  follows: 

**  Every  person  using  any  vehicle  on  any  street  shall  operate, 
drive  or  ride  such  vehicle  on  the  portion  to  the  right  of  the  center 
of  the  street,  except  the  right  side  of  the  street  is  in  such  condi- 
tion as  to  be  impassable.  A  vehicle  meeting  another  shall  pass 
on  the  right.  •  •  •  All  vehicles  when  overtaking  street  cars 
or  interurban  cars  shall  pass  to  the  right  and  not  to  the  left 
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when  the  car  tracks  occupy  the  middle  of  the  street;  provided 
that  street  cars  may  be  passed  on  the  left  when  the  space  to  the 
right  is  occupied  and  the  space  to  the  left  is  reasonably  dear." 

• 

A  careful  consideration  of  the  evidence  shows  that  the  driver 
of  the  taxicab  operated  his  vehicle  in  accordance  with  the  rules 
laid  down  in  this  traffic  ordinance,  while  the  operator  of  the 
motorcycle  violated  these  provisions  in  that  his  vehicle  was  ux>on 
the  east  side  of  Beading  road,  being  the  left  side  to  him,  where 
under  the  traffic  rules  it  should  have  been  upon  the  west  side, 
which  was  to  him  the  right  side  of  the  road.  And  in  undertaking 
to  go  from  the  east  to  the  west  side  of  Beading  road,  treating 
East  Bidgeway  avenue  (which  was  not  a  continuous  line  across 
Beading  road)  as  an  intersection,  he  should  have  kept  upon  the 
right  of  the  center  line  of  East  Bidgeway  avenue;  and  had  he 
done  so  he  would  have  been  a  sufficient  distance  from  the  voting 
booth  and  the  street  car  to  have  seen  the  taxicab  and  to  have 
permitted  its  driver  to  see  him,  and  thus  the  collision  would 
have  been  averted. 

While  under  the  law  of  Ohio  the  negligence  of  the  operator 
of  the  motorcycle  can  not  be  imputed  to  the  plaintiff,  who  was 
his  guest,  still  the  injury  having  been  caused,  in  our  view,  purely 
by  his  negligence  and  not  by  any  negligence  on  the  part  of  the 
driver  of  the  taxicab,  the  defendant  can  not  be  held  liable. 

In  the  general  charge  the  court,  after  stating  the  ordinary 
care  required  of  all  persons  using  the  street,  both  as  pedestrians 
and  with  all  kinds  of  vehicles,  used  the  following  language : 

*^Now  when  an  automobile  is  upon  the  street,  under  the  traf- 
fic ordinance  it  has  to  follow  a  certain  line  of  conduct.  It 
must  drive  upon  the  right-hand  side  of  the  street.  It  must  stop 
when  street  cars  stop.  If  street  cars  stop  it  has  the  right  to  pass 
to  the  right  of  the  street  car  and  to  the  left  of  the  driver  of  tiie 
automobile.  In  passing  the  street  car  it  must  exercise  ordinary 
care  under  the  circumstances." 

In  this  language  the  court  undertook  to  lay  down  the  re- 
quirements of  the  traffic  ordinance  so  far  as  they  apply  to  an 
automobile.    Nothing  is  said  in  the  charge  as  to  the  application 
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of  the  requirements  of  the  traffic  ordinance  to  the  operation  of  a 
motorcycle,  although  they  apply  equally  to  automobiles  and 
motorcycles. 

It  will  be  observed,  from  the  words  quoted  in  the  charge 
that  the  court  inadvertently  failed  to  state  the  terms  of  the 
traffic  ordinance  applicable  to  the  movement  of  the  taxicab  just 
prior  to  the  accident.  It  lays  down  the  rule  that  the  taxicab 
''must  stop  when  the  street  car  stops."  There  is  nothing  in 
the  traffic  ordinance  introduced  in  evidence,  or  in  the  record, 
to  show  that  requirement.  It  also  states:  ''if  street  cars  stop 
it  has  a  right  to  pass  to  the  right  of  the  street  car  and  to  the 
left  of  the  driver  of  the  automobile."  It  is  not  clear  just  what 
is  meant  by  this  language.  But  the  court  omits  in  its  charge 
to  refer  to  the  provision  of  the  ordinance  "that  street  cars  may 
be  passed  on  the  left  when  the  space  to  the  right  is  occupied 
and  the  space  to  the  left  is  reasonably  clear."  The  record  shows 
that  such  was  the  condition  at  the  time  under  consideration ;  the 
space  to  the  right  of  the  street  car  was  occupied  by  the  voting 
booth,  and  the  space  to  the  left  of  the  street  car  was  reasonably 
clear.  It  was  important  that  this  condition  should  be  referred 
to  in  the  general  charge  and  the  defendant's  rights  thereunder 
stated.  This  part  of  the  charge,  therefore,  did  not  clearly  and 
properly  state  the  law  to  the  jury,  but  tended  rather  to  confuse 
and  mislead  them,  and  constituted  error  to  the  prejudice  of  the 
defendant. 

At  the  close  of  the  general  charge  counsel  for  defendant 
called  the  attention  of  the  court  to  the  rights  of  the  parties  where 
there  was  an  obstruction  upon  the  right-hand  side  of  the  road 
and  asked  for  a  charge  upon  that  point.  The  court,  however, 
did  not  amend  its  charge  or  give  any  further  charge  as  re- 
quested; to  which  counsel  for  defendant  excepted.  In  this  we 
find  that  the  court  committed  error  to  the  prejudice  of  the  de- 
fendant below. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause 
is  remanded  for  further  proceedings. 

Jones  (E.  H.),  J.,  concurs. 


588  COURT  OF  APPEALS. 


Taxicab  Co.  v.  Rumme].  [VoL  H  (NJ3.) 


QoBMAN^  J.,  concurs. 

For  the  reason  that  the  trial  court  in  its  charge  to  the  jury 
apparently  said  in  failing  to  properly  state  the  rule  of  the 
road  with  reference  to  the  taxicab,  and  also,  in  failing  to  charge 
the  jury  properly  with  reference  to  the  rule  of  the  road  appli- 
cable to  the  motorcycle,  which  errors  in  the  charge  were  preju- 
dicial to  the  plaintiff  in  error,  I  concur  with  my  associates  in 
holding  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

But  I  do  not  concur  in  the  conclusion  of  my  associates  that 
plaintiff's  injuries  were  due  solely  to  the  negligence  of  the 
operator  of  the  motorcycle.  I  thiDk  fhe  record  discloses  that 
there  was  negligence  on  the  part  of  the  driver  of  the  taxicab  and 
also  negligence  on  the  part  of  the  operator  of  the  motorcycle, 
both  of  which  negligences  proximately  conduced  to  cause  the 
plaintiff's  injuries,  and  under  such  circumstances  plaintiff  would 
be  entitled  to  recover  if  it  were  not  for  error  in  the  charge  of 
the  court. 

Giving  the  evidence  that  aspect  most  favorable  to  the  plaint- 
iff in  error,  it  appears  to  me  that  the  injuries  of  the  defendant 
in  error  were  the  result  of  the  concurrent  negligence  of  the  driver 
of  the  taxicab  and  the  operator  of  the  motorcycle ;  and  since  the 
negligence  of  the  operator  of  motorcycle  can  not  be  imputed  to  the 
defendant  in  error,  his  negligence  would  not  be  a  bar  to  her  right 
to  recover. 
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CHARACTER  OF  EVIDENCE  REQUIRED  TO  ESTABLISH 

A  TRUST  IN  LAND. 

Court  of  Appeals  for  Stark  County. 

Rose  Wagner  v.  Mahala  Wagneb  et  al. 

Decided,  March  22,  1917. 

Trust — Can  he  Established  in  Land  Only  hy  Clear  and  Convincing 
Evidence,  When — Claim  as  to  Funds  Advanced  for  Purchase  of 
Land  Jointly  Held. 

A  trust  can  be  grafted  on  land,  held  by  a  deed  absolute  on  Its  face, 
only  by  evidence  which  is  clear  and  of  the  most  convincing  char- 
acter, and  a  claim  of  a  lien  on  the  proceeds  arising  from  the  sale 
in  partition  of  land  so  held,  on  account  of  money  advanced  for 
its  purchase,  will  be  denied  where  the  evidence  as  to  the  claim 
falls  short  of  being  of  a  clear  and  convincing  character. 

C.  C.  Upham,  for  plaintiff. 
'  S.  F.  Bowman  and  Amerman  &  MiUs  contra. 

HOUCK  J. 

This  case  is  here  on  appeal  from  the  common  pleas  court  of 
this  county,  and  was  submitted  to  this  court  on  the  pleadings 
and  the  evidence  as  contained  in  the  transcript  of  same  taken  in 
the  court  below.    The  pleadings  in  substance  are  as  follows: 

The  plaintiff,  Rose  Wagner,  filed  her  petition  in  the  Common 
Pleas  Court  of  Stark  County,  Ohio,  on  April  11th,  1916,  alleg- 
ing that  she  had  a  legal  right  and  was  seized  in  fee  simple  of 
certain  real  estate  described  in  the  petition ;  that  the  defendant, 
Mahala  Wagner,  was  the  owner  of  the  other  undivided  half  of 
said  premises,  and  that  the  defendant,  John  S.  Wagner,  was  the 
husband  of  said  Mahala  Wagner,  and  that  the  defendant,  James 
Hindman,  claimed  to  hold  a  mortgage  on  said  premises.  The 
prayer  of  the  petition  was  that  the  defendant  Hindman  be  re- 
quired to  set  up  his  mortgage  or  be  forever  barred  from  doing 
so,  and  that  said  premises  be  partitioned  and  plaintiff's  share 
s^  off  to  her,  or  said  premises  be  sold  and  her  share  be  awarded 
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to  her  in  money,  subject  to  a  certain  lease  of  said  premises  which 
was  excluded,  and  still  exists,  but  in  no  way  interferes  with  the 
partition  proceedings  in  this  case. 

The  defendant,  James  Hindman,  filed  an  answer  and  croa»- 
petition  setting  up  his  mortgage  on  said  premises,  amounting 
to  $2,884.37,  with  interest,  which  he  claimed  was  the  first  and 
best  lien  on  said  premises,  and  prayed  judgment  for  the  same 
and  the  sale  of  said  premises,  and  that  the  proceeds  of  said  sale 
be  applied  on  his  mortgage. 

The  defendants,  Mahala  Wagner  and  John  S.  Wagner,  filed 
a  joint  answer  and  cross-petition  in  which  they  admitted  that 
plaintiff  held  the  legal  title  to  the  one-half  of  said  premises, 
and  that  the  defendant,  Mahala  Wagner,  held  the  legal  title 
to  the  other  undivided  one-half  of  said  premises,  and  that  the 
defendant,  John  S.  Wagner,  was  the  husband  of  said  Mahala 
Wagner  and  had  an  inchoate  right  of  dower  in  said  premises, 
and  further  admitted  that  the  mortgage  of  the  defendant,  James 
Hindman,  was  a  good  and  valid  lien  against  the  premises,  and, 
further  answering,  denied  each  and  every  other  ^legation  in 
plaintiff's  petition  not  expressly  admitted  to  be  true.  In  their 
cross-petition  the  said  Mahala  Wagner  and  John  S.  Wagner 
averred  that  at  the  time  said  premises  sought  to  be  partitioned 
were  purchased  that  the  only  consideration  that  was  paid  at 
said  time  was  $1,000,  which  was  paid  by  the  defendants,  Mahala 
Wagner  and  John  S.  Wagner;  that  on  April  2l8t,  1907,  said 
defendants  further  paid  the  sura  of  $800  on  the  purchase  price 
of  said  premises,  and  since  the  23d  day  of  March,  1905,  at  which 
time  the  premises  were  purchased,  they  paid  all  the  taxes,  which 
amounted  to  $273.30;  that  ever  since  said  23d  day  of  March, 
1905,  the  plaintiff.  Rose  Wagner,  occupied  said  premises  as  her 
home,  and  had  not  accounted  to  these  answering  defendants  for 
any  of  the  rents  and  profits  of  the  same,  and  prayed  for  an  ac- 
counting between  said  parties,  and  that  these  defendants  re- 
cover out  of  the  proceeds  of  the  sale  of  said  premises  the  amounts 
they  paid  on  the  purchase  price,  together  with  the  taxes  and 
interest  at  six  per  cent.,  and  that  they  be  decreed  their  interest 
in  said  property  in  money,  and  for  such  other  relief  as  they  be 
entitled  to  in  the  premises. 
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The  plaintiff  filed  a  reply  to  the  cross-petition  of  the  defend- 
ants, John  S.  Wagner  and  Mahala  Wagner,  the  same  being  in 
the  nature  of  a  general  denial  as  to  all  the  material  allegations 
contained  therein. 

Upon  the  issues  raised  by  these  pleadings  and  the  evidence, 
the  case  was  submitted  to  this  court  for  its  determination. 

The  contention  of  the  defendants  is  that  they  paid  all  the 
money  that  had  been  paid  on  the  lands  in  question,  saving  and 
excepting  possibly  the  sum  of  about  $500;  that  they  also  paid 
the  taxes ;  and  asked  that  out  of  the  proceeds  of  the  sale  of  said 
lands  that  they  be  reimbursed,  as  an  accounting  between  the 
parties  hereto  shall  show  and  be  determined  by  the  court.  In 
other  words,  they  seek  to  have  impressed  upon  the  fund  arising 
from  the  sale  of  said  premises  a  trust  in  their  favor  to  the 
amount  claimed  to  have  been  paid  by  them  on  said  lands  and 
for  the  taxes. 

We  think  the  law  is  well  settled  in  this  state  as  to  what  con- 
stitutes an  express  trust,  as  well  as  an  implied  trust,  and  the 
evidence  necessary  to  sustain  such.  It  will  be  seen  that  from 
the  issues  raised  by  the  pleadings  and  the  evidence  sublnitted  in 
support  of  same  that  it  is  attempted  to  engraft  a  trust  on  lands 
held  by  a  deed  absolute  on  its  face. 

A  trust  can  not  be  established  by  mere  conjecture  or  from  the 
mere  circumstances  and  surroundings  of  any  particular  case  or 
state  of  facts,  but  must  be  established  by  clear,  certain,  definite 
and  positive  evidence,  in  proof  not  only  of  the  existence  of  the 
trust  at  the  time  of  the  conveyance,  but  also  of  its  terms  and  con- 
ditions. Therefore,  the  evidence  necessary  to  engraft  a  trust 
on  lands  held  by  deed  which  is  absolute  on  its  face,  or  the  pro- 
ceeds arising  from  their  sale,  as  claimed  in  the  present  case, 
must  be  clear  and  of  the  most  convincing  character.  This  rule 
of  law  is  laid  down  in  the  case  of  Boughman  ei  al  v.  Boughman 
et  al,  69  Ohio  State,  page  273,  the  Syllabus  being  as  follows : 

**  Equity  requires  that  parol  evidence,  to  engraft  an  express 
trust  in  lands  upon  a  deed  absolute,  shall  clearly  and  con- 
vincingly show  that  contemporaneously  with  the  execution  of  the 
deed  the  terms  of  the  trust  were  declared  and  the  beneficiaries 
designated." 
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Applying  the  rule  of  law  as  herein  laid  down  to  the  proTen 
facts  of  the  case  at  bar  we  are  bound  to  find  that  the  claim  of 
the  defendants  is  not  well  founded  as  to  their  being  entitled  to 
recover  for  the  moneys  alleged  to  have  bqen  paid  by  them  on 
the  real  estate  in  question.  We  are  bound  to  arrive  at  this  con- 
clusion after  a  careful  examination  of  all  the  testimony  and  evi- 
dence offered  in  this  case,  and  we  have  no  hesitancy  in  saying 
that  it  is  not  of  th&t  clear,  positive  character  and  nature  as  to 
warrant  a  court  to  find  that  a  trust  had  been  created  in  the  lands 
in  question  or  in  the  proceeds  arising  therefrom. 

But  how  stand  the  issues  in  this  case  as  to  the  taxes  and 
rents  and  profits?  Without  discussing  these  questions  further 
than  to  say  that  we  are  of  the  opinion  from  the  evidence  in  the 
case  and  the  law  governing  the  facts  so  established  by  the  evi- 
dence, we  find  that  Rose  Wagner  should  account  for  her  share 
of  the  taxes  to  John  S.  Wagner  from  April  18,  1912,  to  Novem- 
ber 13,  1913,  and  to  account  to  Mahala  Wagner  for  one-half  of 
the  rents  and  profits  from  said  lands  from  the  date  of  the  deed 
from  John  S.  Wagner  and  Mahala  Wagner  to  Rose  Wagner, 
being  November  13,  1913. 

We  further  find  that  the  claim  of  James  Hindman  as  to  the 
amount  due  him  on  his  notes  and  mortgage,  as  set  forth  in  his 
answer  and  cross-petition,  are  undisputed,  and  therefore  find 
that  he  is  entitled  to  a  decree  in  his  favor  as  prayed  for  in  his 
cross-petition.  We  further  find  that  the  plaintiff  is  entitled  to 
a  decree  in  her  favor  for  partition  of  the  real  estate  described 
in  her  petition  as  prayed  for  therein. 

A  decree  and  judgment  accordingly,  and  an  entry  may  be 
drawn  by  counsel  in  accordance  with  the  findings  herein. 

Powell,  J.,  and  Shields,  J.,  concur. 
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ACCORD  AND  SATISFACTION— 
See  Release. 

AGENCY— 

A  contract  by  a  broker  or  sales 
agent  to  sell  at  the  then  market 
price  but  delay  delivery  and  di- 
vide profits  and  losses  with  the 
buyer  on  his  re-sale  is  void.    113. 

A  real  estate  agent  to  sell  prop- 
erty has  not  earned  his  commis- 
sion by  procuring  a  contract  to 
purchase,  but  he  must  show  that 
the  buyer  was  financially  respon- 
sible.   213. 

A  real  estate  agent  has  not 
earned  his  commission  by  procur- 
ing a  contract  of  purchase  if  he 
fails  to  reveal  that  the  buyer 
could  not  buy  unless  she  sold  her 
own  property,  the  title  of  which 
was  80  defective  as  to  require  a 
proceeding  in  court.    213. 

A  petition  to  recover  a  real  es- 
tate commission  failing  to  aver 
that  the  purchaser  was  able  to 
buy  is  demurrable,  and  where 
this  is  not  cured  by  evidence  that 
he  was  a'ble,  ready  and  willing  a 
directed  verdict  for  defendant  is 
pr(H)er.    191. 

AMENDMENT— 

Refusal  to  allow  an  amendment 
of  the  petition  at  the  end  of  all 
the  evidence  merely  averring  a  de- 
fect in  a  manner  unknown.    401. 

ANIMALS— 

The  common  law  rule  that  every 
dog  is  entitled  to  one  bite  is  sup- 
planted In  Ohio  by  O.  C,  Section 
5838,  by  which  Ignorance  of  the 
dog's  vicious  propensities  Is  no 
defense  to  one  who  harbors  it. 
350. 

APPEALr— 

Foreclosure  of  a  mechanic's 
lien  is  purely  a  statutory  and  not 
a  chancery  suit  and  therefore  not 


appealable  under  the  new  Consti- 
tution.   97. 

A  suit  to  set  aside  a  foreclosure 
decree  and  cancel  the  mortgage 
and  redeem  from  subsequent  con- 
veyances is  appealable,  the  recov- 
ery of  real  estate  being  an  inci- 
dental and  not  the  primary  re- 
lief.   264. 

Dower  case  is  appealable.    271. 

The  bulk  sales  law  being  an 
outgrowth  of  the  equitable  doc- 
trine of  fraudulent  conveyances, 
an  appeal  lies.    542. 

APPEARANCE— 

Where  a  defendant  summoned  in 
another  county  duly  objects  to  the 
jurisdiction  on  the  first  oppor- 
tunity, but  this  being  overruled, 
answers  to  the  merits,  without 
also  insisting  on  the  want  of  juris- 
diction, enters  his  appearance.    57. 

Counsel's  statement  that  defend- 
ant filed  other  motions  besides  the 
one  to  set  aside  service  by  publi- 
cation can  not  be  considered  as  an 
appearance  where  the  fact  is  not 
disclosed  by  the  record.     109. 

Motion  to  quash  based  on  the 
merits  enters  appearance.     429. 

ASSESSMENTS— 

Where  a  deed  to  a  city  of  land 
for  street  purposes  is  in  consider- 
ation that  the  land  shall  never  be 
specially  assessed  for  making  or 
maintaining  the  street,  this  is,  in 
efTect,  an  agreement  that  the  land 
is  equal  in  value  to  the  cost  of 
improving,  and  an  assessment  of 
such  cost  will  be  enjoined.  But 
that  part  of  the  agreement  that 
the  land  shall  never  be  assessed 
for  the  up-keep  is  against  public 
policy  and  void.     129. 

A  property  owner's  failure  to  ob- 
ject to  an  assessment  by  benefits 
before  the  assessing  board  (G.  C, 
Section  3847),  or   the  equaliasing 
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board  (G.  C,  Section  3850),  does 
not  bar  him  from  enjoining  under 
G.  C,  Section  12075,  on  the  ground 
that  his  property  ie  not  benefited; 
for  those  boards  can  only  pro  rate 
the  total  and  have  no  power  to 
find  that  the  actual  benefit  is  ex- 
ceeded by  the  assessment,  which 
is  forbidden  by  G.  C,  Section 
3819.    140. 

The  same  rules  apply  where  the 
property  was  not  purchased  but 
was  dedicated  on  condition  of  im- 
munity from  special  assessment. 
135. 

ATTACHMENT— 

In  case  of  malicious  attachment 
the  remedies  are  two;  one  on  the 
bond,  in  which  case  the  damages 
are  limited  to  expense  and  actual 
damage,  the  other  by  action  for 
malicious  attachment  wherein  the 
damages  may  be  punitive.     189. 

The  rule  that  the  attorney  can 
not  be  the  notary  refers  to  the 
status  of  the  parties  at  the  time 
the  affidavit  is  made.  Hence,  the 
substitution  of  another  as  attor- 
ney at  the  time  of  filing  the  action 
does  not  give  the  affidavit  a  legal 
existence.    348. 

BASTARDY— 

Assent  to  an  irregular  judgment, 
being  for  a  weekly  sum,  waives 
the  objection.    474. 

BILL  OF  EXCEPTIONS— 

Leave  to  insert  comments  of 
counsel  in  the  bill  of  exceptions 
is  properly  refused  where  no  claim 
of  impropriety  or  misconduct  is 
made.     247. 

BILLS,  NOTES  AND  CHECKS— 

Where  the  defense  to  a  note  is 
that  the  indorsee  took  it  with  no- 
tice of  defenses,  the  burden  is  on 
him  to  prove  title,  and  a  verdict 
against  him  will  not  be  reversed 
as  against  the  evidence  unless 
manifestly  so.    145. 

Where  the  defense  is  want  of 
consideration  the  burden  is  on  the 
plaintifF  to  prove  consideration, 
but  contra  as  to  failure  of  consid- 
eration, which  is  an  affirmative 
defense,  and  failure  to  instruct  the 


jury  as  to  such  separate  defenses 
and  the  burden  as  to  each  is  er- 
ror.   233. 

BONDS— 

An  individual's  bond  does  not 
cover  a  debt  of  his  firm.    479. 

Where  a  school  board  under 
sanction  of  a  popular  vote  pro- 
poses to  issue  bonds  to  the  amount 
of  $25,000  where  the  value  of  tax- 
able property  will  authorize  only 
118,000  bonds,  the  excess  only  over 
$18,000  will  be  enjoined  and  $18,- 
000  authorized,  each  party  to  pay 
his  own  costs.    137. 

BRIDGE— 

County's  liability.  See  Countt. 
377. 

Guards,  sufficient  though  not  ac- 
cording to  statutes.  See  Countt. 
377. 

Approaches,  cost  of  not  over  $50. 
to  be  borne  by  township.     201. 

BULK  SALES  LAW— 
See  Fbauduli!3t  Conveyances. 


CARRIERS— 

See  EIlevatob.    250. 

Scintilla,  verdict  sustained 
gardless    of    imperfectly    proved 
item.    See  Damages. 

The  rule  that  premature  start- 
ing of  a  street  car  while  a  pas- 
senger is  alighting  is  negligence, 
applies  where  the  car  has  stopped 
at  a  cross-over  where  repairs  are 
going  on  and  passengers  usually 
got  oft  there.    241. 

Continued  use  of  an  appliance 
hitherto  found  to  be  safe  is  not 
negligence.     445. 

Inside  guard  over  wheels  of 
street  car  on  which  passenger 
tripped  does  not  show  negligence. 
445. 

Where  consignee  refuses  to  ac- 
cept, the  carrier  must  dispose  of 
the  freight  and  not  allow  demur- 
rage to  accumulate.     476. 

CHARGE  OF  COURT— 

Error  in  one  part  not  cured  Xnf 
correct  statement  in  other  part 
See  Wills. 
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Written  (diarges,  however  sound, 
need  not  be  given  before  argu- 
meat  if  they  em-body  merely  ab- 
stract propositions  not  applicable 
to  the  case.     145. 

Error  in  a  charge  by  using  the 
word  testimony  for  evidence,  as- 
suming the  jury  to  be  astute 
enough  to  know  the  difference,  is 
not  ground  for  reversal  if  preju- 
dicial to  the  defendant  rather  than 
to  plaintifC  in  error.  And  so  of 
using  the  word  "fair"  before  pre- 
ponderance of  evidence  or  the 
word  satisfy.     185. 

Failure  to  qualify  a  charge  stat- 
ing the  doctrine  of  res  ipsa  loqui- 
tur by  explaining  its  inapplicabil- 
ity if  the  defect  was  undiscover- 
able  by  ordinary  care  is  not  prop- 
erly cured  in  a  close  case  by  giv- 
ing the  qualifications  on  request 
after  the  general  charge  Is  com- 
pleted.   298. 

In  a  charge  may  often  be  harm- 
less, but  in  a  close  case  the  par- 
ties are  entitled  to  a  charge  with- 
out confusion  with  extraneous 
matier.    298. 

It  is  prejudicial  to  give  a 
charge  limiting  the  jury  to  the 
evidence  of  one  side  only,  as  "if 
yo'j  find  from  a  preponderance  of 
defendant's  evidence,  that,"  etc. 
298. 

CONFLICT  OF  LAWS— 

Foreign  divorce  prevents  divorce 
here.    328. 

State  court's  jurisdiction  not  en- 
larged by  Federal  Eimployers'  Lia- 
bility Act.    161. 

CONSTITUTIONAL  LAW— 

A  salary  law  in  proportion  to 
population  of  counties  is  valid. 
See  Courts.    408. 

CONTEMPT— 

Imprisonment  to  collect  alimony 
is  not  for  debt.    167. 

Imprisonment  for  contempt  In 
not  paying  alimony  In  gross  Is 
not  imprisonment  for  debt  and  Is 
not  unconstitutional.     167. 

A  court's  inherent  power  to  en- 
force its  decrees  can  not  be  taken 
away  by  the  Legislature.  And  the 
statute  taking  from  the  court  of 


insolvency  its  jurisdiction  of  di- 
vorce and  alimony  did  not  deprive 
it  of  power  to  enforce  by  con- 
tempt proceedings  a  former  decree 
for  alimony.     167. 

Religious  liberty.  See  Frauds. 
545. 

CONTRACTS— 

Burden  in  want  of  consideration 
and  failure  of  consideration.    233. 

In  an  action  on  a  bond  for  a 
loan  of  money  to  be  Invested  by 
the  borrower  on  a  division  of 
profits  evidence  that  the  money 
had  been  invested  should  be  re- 
ceived as  showing  that  the  claim 
was  not  due.    502. 

Several  breaches  are  but  one 
cause  of  action.    385. 

CORPORATIONS— 

Appearance  by  motion  to  the 
merits.     92. 

Members  bound  by  Judgment 
against  the  corporation  in  winding 
it  up.     555. 

Lost  certificate.  Ehi tries  on  a 
bank's  stock  book  showing  trans- 
fer of  the  stocK  are  self-serving 
and  not  admissible.    529. 

COUNTER-CLAIM— 

In  an  action  for  the  price  of  coal 
sold  to  customers  procured  by  de- 
fendant's agents,  a  counter-claim 
for  enticing  away  one  of  the 
agents  arises  out  of  the  contract. 
417. 

Failure  to  allege  duration  of  the 
coal  contract  or  of  the  employment 
is  not  material.    417. 

COUNTY— 

The  county  is  liable  for  Injury 
for  want  of  guards  to  a  bridge  ap- 
proach, though  caused  by  the  con- 
current negligence  of  a  third  per- 
son.   377. 

Stonse  abutments  sufficiently 
comply  with  the  statute  requiring 
rails  on  a  bridge.    377. 

Call  for  bids  for  lighting  is  re- 
quired, although  there  is  no  one 
to  compete.    525. 

COURTS- 

Inherent  power  to  enforce  its 
orders  can  not  be  taken  away.  167. 
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The  additional  salary  law  of 
Judges  in  proportion  to  popula- 
tion of  the  counties  is  valid.   408. 

A  claim  against  an  executor  is 
a  civil  action  cognizable  by  the 
municipal  court.    398. 

Leave  to  take  depositions  re- 
fused, when.    247. 

CUSTOM— 

Usage  as  reflecting  on  contribu- 
tory negligence.    273. 

DAMAGES— 

Seven  thousand  dollars  is  not 
excessive  for  causing  the  death  of 
a  vigorous,  industrious,  temperate 
and  thrifty  man  of  twenty-six 
years,  whose  survivors  were  his 
parents  and  ten  brothers  and  sis- 
ters, to  whose  support  he  contrib- 
uted.    250. 

I>^ve  hundred  dollars  for  a  dog 
bite  is  not  excessive  where  it 
caused  plaintiff's  confinement  to 
the  house  for  six  weeks  and  she  is 
still  in  a  highly  nervous  condition. 
350. 

If  there  is  a  scintilla  of  evi- 
dence that  appendicitis  was  due 
to  the  premature  starting  of  the 
car  while  alighting  the  question 
must  go  to  the  jury.  And  if  the 
amount  of  the  verdict  is  sus- 
tained, regardless  of  the  appendi- 
citis, the  weight  of  evidence  bir 
this  question  is  not  material.    241. 

Apportionment  in  case  of  com- 
parative negligence  of  both  par- 
ties.   372. 

A  charge  that  the  Jury  may 
award  such  sum  as  in  "their  opin- 
ion" is  Just,  is  error,  but  cured  if 
they  are  told  to  follow  the  evi- 
dence.   535. 

A  verdict  of  $25,900  is  so  exces- 
sive as  to  show  prejudice.    353. 

DECEIT— 

False  representations  of  value 
by  a  selling  agent  does  not  make 
him  liable  if  he  believed  them  true 
and  was  Justified  In  the  belief. 
452. 

DEDICATION— 

Condition  of  immunity  from  as- 
sessments.    135. 


G.  C,  3723,  requiring  acceptance 
of  a  dedication  by  ordinance  is  not 
to  perfect  the  city's  title,  but  to 
protect  it  from  liability  for  care 
and  an  adoption  of  the  street  by 
the  platting  commission  Is  a  com- 
plete acceptance  of  the  title  if 
any  is  required.     20. 

An  offer  to  dedicate  Is  revoked 
by  conveyance  of  the  property  be- 
fore acceptance.    ;s05. 

The  fact  that  a  road  appears  on 
the  county  auditor's  tax  plats  and 
was  included  in  a  street  directory 
of  the  police  department,  and  chat 
a  sign  was  placed  at  an  intersec- 
tion, does  not  show  a  recognition 
or  acceptance  by  the  city  aa  a 
public  street    305. 

Township  trustees'  proceedings 
laying  out  a  township  road  throus^ 
another  township  are  void.  Nor 
are  they  made  effective  as  a  com- 
nM)n  law  dedication  by  the  owner's 
agreement  to  receive  the  damages 
awarded  and  open  the  road  when 
paid  when  there  is  no  evidence  of 
payment.     305. 

A  quit-claim  of  his  undivided 
half  of  a  tract  to  his  co^wner, 
mentioning  a  road  as  one  boon- 
dary  but  not  defining  it  as  a  pub- 
lic or  private  highway,  is  not  suf- 
ficient to  prove  a  dedication  by 
the  grantor.     305,  310. 

Recognition  of  a  road  in  deeds, 
leases  and  a  plat  is  a  dedication 
if  (he  public  has  improved  the 
road.    508. 

DEPOSITIONS— 

Refusal  of  an  order  to  take  tes- 
timony for  the  accused  in  a  for- 
eign country  where  the  expense 
to  the  state  would  amount  to  two 
thousand  dollars,  is  not  error, 
where  there  is  no  showing  of  the 
materiality  of  the  desired  evi- 
dence.   247. 

DEVISE— 

The  words  **the  income  herein- 
after devised  to  my  wife  in  lieu 
of  dower,"  etc.,  but  no  mention  of 
income  is  thereafter  made  except 
as  to  how  it  should  go  after  her 
death,  shows  irresistably  an  In- 
tent to  give  her  the  entire  income. 
30. 
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To  Interpret  the  word  heirs  In 
a  devise  resort  must  be  had  to  the 
statutes  of  descent*  for  where 
brothers  are  heirs  those  of  the 
half  blood  are  not  heirs  of  non- 
ancestral  property.    158. 

Where  a  will  is  in  a  foreign 
language  and  scholars  do  not 
agree  in  their  translations  and  the 
court  is  at  sea  in  trying  to  recon- 
cile them  and  can  only  give  a 
clever  guess  at  the  testator's  in- 
tention without  reasonable  cer- 
tainty, it  can  not  take  effect  as  a 
will,  and  partition  under  the  8ta;t- 
ute  of  descents  will  be  ordered. 
172. 

A  devise  of  lands  to  the  widow 
for  life  and  remainder  over  is  not 
revoked  or  adeemed  by  deeds  by 
the  tes'tator  not  validly  executed 
(only  one  witness),  and  not  de- 
livered.   182. 

After-acquired  property  will 
pass  under  a  residuary  clause  In 
a  will,  as  showing  a  "clear  and 
manifest  intention"  under  G.  C, 
10579.    661. 

Under  a  devise  to  children,  sub- 
ject to  a  life  estate  in  their  mother 
with  a  further  provision  that  at 
the  mother's  death  the  executors 
should  sell  and  divide,  but  if  son 
C  was  then  dead  his  share  should 
go  to  his  children,  C  having  pre- 
deceased his  mother  never  took 
anything;  hence  his  sale  of  his 
share  passed  nothing  nor  can  his 
widow  have  dower  in  what  he 
never  owned,  and  his  children, 
taking  not  from  him,  but  under 
the  will,  can  ask  partition.    577. 

A  devise  to  a  husband  and  wife, 
subject  to  the  charge  of  a  general 
legacy  of  $10,000,  having  lapsed 
as  to  her  half  by  her  death,  which 
thus  became  intestate  property, 
must  be  exhausted  in  payment  of 
such  legacy  and  costs  before  re- 
sort to  the  remainder  of  the  es- 
tate, and  the  rest  of  the  legacy 
should  be  paid  out  of  the  hus- 
band's half.    439. 

A  devise  of  the  entire  estate  to 
a  sister  and  her  husband  lapses 
as  to  her  half  on  her  death  with- 
out issue  before  the  testator.    G. 


C,  Section  10581,  that  a  residuary 
devise  to  the  devisee  or  other 
child  or  relative  of  the  testator 
shall  on  death  go  to  the  surviving 
devisees  does  not  apply,  for  this 
devise  is  not  residuary  and  the 
husband  is  not  a  relative  of  the 
testator  except  by  affinity.    439. 

Under  a  devise  to  a  man  subject 
to  a  charge,  he  has  the  privilege  of 
postponing  his  election  to  accept 
or  refuse  until  he  could  determine 
if  beneficial.  If  there  will  be  a 
surplus  allter  paying  the  charge 
an  election  to  take  will  be  pre- 
sumed.     439. 

The  next  of  kin  within  the  sixth 
clause  of  Section  8574,  G.  C,  of 
one  who  died  leaving  no  issue 
and  whose  father  and  mother  are 
both  dead  and  left  no  issue  sur- 
viving them,  are  the  descendants 
of  the  grandparents  or  great- 
grandparents,  or  great-great- 
grandparents,  as  far  back  as  it 
may  be  necessary  to  go.    460. 

DITCH— 

The  eight  days  within  which  an 
apipeal  may  be  taken  from  town- 
ship trustees  under  G.  C,  6625, 
or  from  a  Joint  board  under  G.  C, 
6648,  mus't  be  taken  (as  in  county 
ditch  work)  from  the  order  de- 
termining the  claims  for  compen- 
sation and  damages,  and  is  too 
late  if  counted  from  the  order  ap- 
portioning the  construction.     65. 

DIVORCE  AND  ALIMONY— 

An  order  of  commitment  for 
contempt  imports  verity  and  im- 
ports a  finding  that  defendant  was 
able  to  pay.  If  the  court  did  not 
so  find  the  remedy  is  by  error 
proceeding  and  not  habeas  corpus. 
167. 

Alimony  in  gross  not  a  debt, 
and  imprisonment  lies.    167. 

Contempt  for  non-x>ayment  af- 
ter case  transferred  to  another 
county.     133. 

Inherent  power  to  enforce  de- 
crees remains  though  Jurisdiction 
repealed.    167. 

Where  a  wife  for  forty  years  of 
married  life  has  been  an  exem- 
plary helpmate  and  by  the  Indus- 
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try  and  frugality  of  the  entire 
family  property  has  been  accumu- 
lated, an  inadequate  allowance  of 
alimony  by  the  trial  court  will  be 
modified  on  error  (under  author- 
ity of  G.  C,  11364),  and  the  prop- 
erty equitably  divided.     313. 

A  foreign  divorce  is  rea  judicata 
and  precludes  second  divorce.  328. 

A  divorce  in  another  state  on 
personal  service  deprives  the 
courts  here  of  Jurisdiction  to 
grant  another  divorce.  There  is 
no  marriage  to  dissolve.     328. 

That  a  condition  in  a  decree  of 
divorce  of  another  state  for  adul- 
tery that  the  offending  party  shall 
not  marry  the  person  with  whom, 
should  be  binding  here.     328. 

An  award  of  alimony  in  bulk 
in  a  divorce  case  may  be  modified 
after  the  term  where  the  condi- 
tions have  changed,  as  where  the 
husband's  earnings  have  increased 
and  he  has  acquired  considerable 
property  by  will.    522. 

DOWE»l— 

Where  premises  were  mortgaged 
before  marriage  the  mortgagx>r 
never  had  more  than  an  equity 
of  redemption,  hence  the  dower 
can  only  be  out  of  the  surplus. 
271. 

A  suit  for  assignment  of  dower 
out  of  the  proceeds  of  a  fore- 
closure is  appealable.     271. 

None  in  property  devised  on  a 
contingency  never  fulfilled.  See 
Devise.    577. 

EASEMENT— 

A  ten-acre  canal  basin  used  for 
turning  boats,  having  passed  to 
a  railroad  which  had  appropri- 
ated the  canal  bed,  was  not  used 
by  the  railroad  nor  reported  by  It 
for  taxes  until  now,  but  having 
dried  up  was  fenced  and  farmed  by 
adjacent  owners  for  nearly  fifty 
years;  held,  the  railroad  has  aban- 
doned its  easement  therein  and 
the  adjacent  owners  of  the  fee 
are  entitled  to  have  their  title 
quieted;  moreover,  they  have  ac- 
quired a  title  by  prescription.    68. 


Where  the  owner  of  several  lots 
conveys  one  of  them,  along  which 
he  had  previously  opened  a  right- 
of-way  for  the  benefit  of  the  other 
lots,  with  the  grantee's  knowledge 
and  assistance,  but  without  reserv- 
ing the  right-of-way  in  the  con- 
veyance, nevertheless  grantees  of 
the  other  lots  are  entitled  to  the 
same  as  an  appurtenance,  and 
his  subsequently  making  another 
right-of-way  does  not  revoke  the 
right    219. 

By  prescription.    305. 

ELECTION    (Between   Rights)— 

Time  given  to  choose;  see  De- 
vise.     439. 

ELEVATOR— 

The  high  degree  of  care  re- 
quired in  operating  a  passenger 
elevator  makes  it  negligent  not 
to  give  an  entering  passenger 
time  to  secure  his  balance  be- 
fore starting.    250. 

EMINENT  DOMAIN— 

A  referendum  vote  of  the  peo- 
ple, if  desired,  is  to  be  taken  to  the 
ordinance  to  appropriate  and  not 
to  the  preliminary  resolution  de- 
claring the  necessity.    33. 

A  resolution  of  intent  is  neces- 
sary before  appropriating  property 
for  the  extension  of  a  street,  and 
such  extension  is  a  public  improve- 
ment, under  G.  C,  4227-3,  subject 
to  a  referendum.     33. 

The  fact  that  a  city  has  passed 
several  ordinances  in  successive 
years  appropriating  substantially 
the  same  land  for  a  street  is  no 
reason  for  enjoining  proceedings 
under  the  last  ordinance,  although 
the  former  ones  have  not  been  re- 
pealed except,  perhaps,  by  implica- 
tion.   33. 

Abandonment  by  non-user.    68. 

ERROR— 

Testimony  for  evidence.    185. 

Exclusion  of  testimony  on  ob- 
jection going  merely  to  its  weight 
and  not  to  its  competency,  if  not 
prejudicial  in  view  of  the  witness' 
entire  testimony,  is  not  ground 
for  reversal.    317. 
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The  rule  sustaining  a  judgment 
If  substantial  justice  has  been 
done  does  not  apply  where  a  liti- 
gant has  been  deprived  of  a  sub- 
stantial right.    353. 

ESTOPPEL^ 

Silence  not  an  estoppel  if  no 
right  to  speak;  see  Services.    497. 

Failure  to  object  to  the  juris- 
diction of  the  municipal  court  un- 
til the  case  reached  the  court  of 
appeals  is  probably  not  an  es- 
toppel.      398. 

EVIDENCE— 
Testimony    for    eviaence;     see 

CUABOE.      185. 

Cross-examination  as  to  reports 
of  specific  instances;  see  Rape. 
254. 

Model  used  for  illustration;  see 
Trial.    372. 

Photograph  of  testator  in  will 
case.     17. 

Plaintifr,  a  painter,  having 
asked  a  fellow-workman  to  tele- 
phone to  the  employer  ^at  their 
ladder  was  unsafe,  the  admission 
of  the  telephone  reply  was  not  er- 
roneous.   120. 

Affidavits  not  considered  unless 
absence  of  counter  affidavits 
shown.     106. 

Exclusion  of  a  hypothetical 
question  where  it  is  based  on  an 
assumed  fact,  which  is  clearly  dis- 
proved by  the  weight  of  evidence, 
is  not  prejudicial  error,  although 
there  was  some  evidence  to  sup- 
port it.    193. 

A  non-expert's  opinion  as  to  a 
testator's  mental  capacity  should 
be  confined  to  time  the  testator 
was  under  his  observation,  but  if 
no  different  result  would  have 
been  reached,  error  is  not  preju- 
dicial.    193. 

EXECUTORS— 

To  sell — restricted  by  will  to 
necessity  to  pay  legacies;  ancient 
deed  presumed  authorized.    22. 


for  false  imprisonment  on  the 
ground  that  the  ordinance  under 
which  the  arrest  was  made  is  in- 
valid.   565. 

FORTUNE  TEJLLER— 

Requiring  license  not  an  in- 
fringement of  religiouB  liberty. 
545. 

FRAUDS— 

General  Code,  13145,  penalizing 
one  who  without  a  license  repre- 
sents herself  able  to  foretell  the 
future,  etc.,  is  valid  and  does  not 
violate  religious  liberty,  although 
part  of  the  practice  of  a  religious 
(spiritualist)  society;  for  its  tenet 
or  beliefs  are  not  interfered  with, 
but  only  defendant's  practices. 
645. 

FRAUDULENT  CONVEYANCE— 

Where  a  voluntary  conveyance 
was  made  but  not  recorded  and 
shortly  afterwards  a  claimant  in 
tort  (alienation  of  affection) 
brought  suit  and  got  judgment, 
after  which  the  deed  was  recorded, 
the  claimant  is  a  subsequent  cred- 
itor and  can  not  have  the  deed 
set  aside  without  clear  and  con- 
vincing proof  that  it  was  made  to 
defraud  him.    225. 

The  requirement  of  the  bulk 
sales  law,  that  a  list  of  creditors 
be  furnished  or  an  affidavit  that 
the  seller  has  none,  must  be 
strictly  complied  with  and  does 
not  refer  to  a  particular  class  of 
creditors  but  to  all;  hence  an  affi- 
davit that  there  are  no  creditors 
of  the  business  is  not  sufficient. 
542. 


GUARANTY— 

-Compliance  with  a  guaranty 
that  a  heating  system  would  main- 
tain a  certain  amount  of  heat  is 
not  met  by  showing  substantial 
performance  as  to  the  agreed  de- 
sign, material  and  workmanship. 
511. 


FALSE  IMPRISONMENT— 
Municipal  officers  are  not  liable 


INDICTMENT— 
Included  offense;  see  Rape.  254. 
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INFANT— 

Whether  qne  who  employs  an 
infant  does  so  without  knowledge 
that  he  is  under  the  legal  age  of 
emplopment.  General  Code,  6243-2, 
is  a  question  for  the  jury,  but  the 
burden  is  on  the  employer  to 
show  that  he  was  misled  as  to 
the  age.    353. 

The  prohibition  of  General  Code, 
12993,  12994,  of  the  employment 
of  a  child  under  a  stated  age  in 
the  interdicted  employments  is  ab- 
solute and  is  not  exonerated  by  a 
school  certiflcaite  that  he  was  over 
that  age.    353. 

INJUNCTION— 

Official  acts  of  a  board  of  edu- 
cation will  not  be  enjoined  ex- 
cept in  case  of  fraud  or  gross 
abuse  of  discretion.     137. 

Payment  of  claims  by  a  school 
board  as  being  unauthorized  will 
not  be  enjoined  where  the  claims 
have  not  been  liquidated  or  are 
not  yet  due  and  the  claimants  are 
not  parties.  They  are  necessary 
defendants.     125. 

Excessive  issue  of  bonds;  only 
excess  enjoined.     137. 

INSURANCE  (Life)— 

To  "wife  or  lawful  heirs"  ap- 
plies to  second  wife.  See  Mutual 
Benefit  Society.    426. 

Where  an  old  line  policy  gives 
a  right  to  change  beneficiary,  the 
beneficiary  named  in  it  has  no 
vested  interest  and  may  be 
changed.    289. 

Under  a  clause  in  an  old  line 
policy  giving  the  insured  a  right 
to  change  beneficiary  by  written 
notice  to  the  company,  to  take 
effect  when  endorsed  by  the  com- 
pany, the  change  is  eftected  by  the 
insured  writing  an  assignment  to 
the  new  beneficiary  and  forword- 
ing  the  policy  for  change,  although 
he  dies  before  it  reaches  the  com- 
pany, for  the  company's  endorse- 
ment is  for  its  benefit  and  may  be 
waived  and  is  waived  by  its  filing 
an  interpleader  and  paying  the 
money  into  court.    289. 


Taking  a  note  without  interest, 
deferring  payment  of  the  first  pre- 
mium, in  lieu  of  cash  as  the  pol- 
icy provided,  is  not  an  inducemoit 
to  insurance  as  forbidden  by  Gen- 
eral Code,  9404,  and  the  insured 
not  having  complained  until  after 
the  note  was  due  and  the  agent 
had  settled  with  the  company  the 
note  is  collectible.    394. 

INTERPLEADER- 

General  Code,  11265,  is  auxiliary 
to  and  not  destructive  of  the  equi- 
table remedy.  Hence,  the  custo- 
dian of  a  fund  may  relieve  himself 
of  entanglements  by  a  petition. 
289. 


JUDGE— 

An  interlocutory  ruling  by  one 
judge  does  not  prevent  another  or 
the  same  judge  from  deciding 
otherwise  on  final  hearing.     113. 

JUDGMENT— 

A  lessor's  suit  to  cancel  an  oil 
lease  on  the  ground  that  defend- 
ant had  bought  the  lease  to  fur- 
ther a  monopoly  will  be  dismissed 
as  res  judicata  where  it  appears 
that  plaintiff  in  a  former  suit  had 
asked  cancellation  on  the  same 
ground,  among  other  grounds,  but 
had  withdrawn  this  claim,  and  the 
lease  was  held  valid  on  other 
grounds;  for  a  party  must  set  up 
all  the  grounds  of  which  he  has 
knowledge.    200. 

An  equity  suit  (to  cancel  notes 
and  chattel  mortgage  and  recover 
a  cash  payment)  dismissed  on  a 
trial  on  the  merits  is  a  bar  to  an 
action  at  law  on  the  same  issues. 
233. 

On  motion  for  a  directed  ver- 
dict is  res  judicata.  466. 

G4ven  for  wrong  reasons  may 
still  be  valid.    385. 

A  recovery  against  the  county 
for  death  by  a  mob  (G.  C,  6278 
et  seq.),  is  no  bar  to  an  action 
against  a  party  negligently  caus- 
ing the  death  (as  by  arming  the 
slayer) ;  for  the  county's  liability, 
being  statutory  and  independent 
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of  negligaQce,   it  is  not  a  joint 
tort  feasor  with  defendant    422. 

A  judgment  obtained  by  false 
testimony  pursuant  to  a  conspir- 
acy can  be  set  aside  on  petition 
for  fraud  under  General  Code, 
11631,  sub.  4,  and  need  not  be  un- 
der sub.  10,  which  requests  con- 
viction of  the  guilty  party  first. 
569. 

A  rule  of  the  municipal  court 
fixing  a  time  for  demanding  a 
jury  other  than  the  statutory  time 
(G.  C,  1558-15),  is  not  authorized 
by  General  Code,  15&8-14,  author- 
izing the  court  to  adopt  rules  and 
is  not  enforcible.    334. 

Waiver  of  the  right  to  a  jury 
must  be  shown  on  the  record  in 
unequivocal  terms.    465. 
JUDICIAL  SALE— 

Omission  of  the  house  number 
from  the  advertisement  as  re- 
quired in  cities  and  villages  by 
General  Code,  11678,  invcJidates 
the  sale.  And  this  applies  to  tax 
lien  sales;  the  buyer  being  en- 
titled to  a  refunder  with  Interest 
under  General  Code,  5767.    177. 

JUSTICE  OF  THE  PEACE— 

General  Code,  6308,  that  actions 
for  injury  by  negligence  in  auto- 
mobile driving  may  be  brought  in 
the  injured  person's  county,  if  it 
gives  any  jurisdiction  to  a  justice, 
does  not  confer  jurisdiction  on  a 
justice  of  any  other  township 
than  the  one  where  the  injury  oc- 
curred.    94. 

A  justice  has  no  jurisdiction  to 
try  a  case  under  General  Code, 
12475  (making  penal  the  fraudu- 
lent conversion  or  removal  of 
chattels),  where  a  jury  is  de- 
manded. Hence  no  mandamus 
lies  to  compel  the  county  clerk 
to  draw  a  jury  for  him  in  such 
case.    391. 

General  Code,  13432,  prescribing 
the  method  of  getting  a  jury  be- 
fore justices,  police  judges  and 
mayors,  when  imprisonment  is 
part  of  the  punishment,  does  not 
increase  the  offenses  which  such 
magistrates  may  try,  but  is  sim- 
ply procedural.     391. 


LABOR^ 

Employment  of  infant.     353. 

General  Code,  1008,  forbidding 
employment  oif  women  overtime 
except  in  making  perishable  goods 
does  not  except  candy  factories, 
although  the  holiday  season  is 
short    429. 

LANDfLORD  AND  TENANT— 

Where  a  contract  for  the  sale  of 
land  is  to  be  carried  out  on  April 
1st  by  warranty  deed  except  as 
against  a  lease  and  the  rent  under 
tne  lease  is  payable  on  March  3d 
for  six  months  in  advance,  the 
rent  can  not  be  apportioned  and 
belongs  to  the  vendor  who  owns 
the  fee.     13. 

Where  a  receiver  elects  to  take 
over  a  leasehold  in  which  he  oper- 
ates the  business  under  order  of 
court  and  does  so  at  a  loss,  the 
rent  is  a  preferred  claim.  But 
where  the  lessors  were  also  gen- 
eral creditors  and  permitted  the 
accumulations  of  rent  in  hope  of 
a  favorable  sale  to  an  extent  that 
full  payment  to  them  would  be 
inequitable  their  preference  will 
not  be  allowed  in  full.    433. 

Where  a  receiver  elects  to  take 
a  leasehold  in  which  the  business 
is  conducted,  the  lessor  may  make 
it  a  condition  that  he  must  as- 
sume arrears  of  rent     433,  437. 

LIEN  (Mechanic's)— 

Constitution  Article  II,  Section 
33,  gives  the  Legislature  unlimited 
power  as  to  mechanic's  liens; 
hence  no  mechanic's  lien  law  can 
be  unconstitutional  and  the 
court's  only  duty  is  to  construe 
them.    413. 

The  conflict  between  Section 
8542  and  Sub-section  2  of  Section 
12  of  the  act  of  April,  1913,  must 
be  resolved  by  giving  effect  to  the 
latter  act,  which  gives  priority  to 
mechanic's  liens  over  a  mortgage 
recorded  after  the  commencement 
of  the  improvement  to  which  the 
mortgage  and  liens  attach.    413. 

Under  General  Code,  8321  (103 
L.,  376),  the  lien  attaches  from 
the  date  of  the  first  Item  and  there 
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is  no  priority  among  liens  on  the 
same  job.    413. 

LIMITATION  OP  ACTIONS— 

A  remainder-man's  interest  hav- 
ing vested  by  death  of  the  life 
tenant  who  was  also  the  testator's 
executrix,  the  running  of  time 
against  him  is  not  affected  by  her 
deed  In  fee  to  the  defendant.    22. 

Of  property  acquired  by  eminent 
domain.    68. 

State's  immunity  not  available 
to  other  in  void  tax  deed.     237. 

Occasional  use  of  a  private  way 
fenced  on  both  sides  and  accessi- 
ble through  end  gates  and  evi- 
dently with  the  owner's  permis- 
sion creates  no  prescriptive  right, 
the  use  being  neither  continuous 
or  adverse.     305. 


MALICIOUS  PIIOSE)CUTION— 

The  damages  for  malicious  at- 
tachment without  probable  cause 
is  compensation  for  expenses  of 
procuring  a  discharge  and  loss  of 
the  use  of  the  property  and  puni- 
tive damages  for  the  humiliation, 
together  with  counsel  fees.    185. 

In  an  action  against  James  A. 
B.,  the  discovery  among  his  ef- 
fects of  canceled  checks  signed 
James  B.,  affords  reasonable 
ground  for  believing  the  parties 
were  the  same  and  for  garnishing 
the  bank  account.  But  after  dis- 
covering that  James  B.,  who 
owned  the  bank  account,  was  not 
James  A.  B.,  but  his  father,  a 
refusal  to  release  the  attachment 
warrants  a  finding  that  it  was 
malicious  and  Justifies  punitive 
damages.    185. 

MASTER  AND  SERVANT— 

Scope  of  employment,  when 
within.     49. 

A  painter  having  notified  his 
employer,  who  had  failed  to  con- 
tribute to  the  state  liability  insur- 
ance, that  a  ladder  was  not  safe, 
and  being  notified  to  "come  in" 
or  to  "go  ahead  and  do  the  best 
you  can"  concludes  to  "take  a 
chance,"  and  was  injured  by  the 
ladder  breaking;  held,  not  having 


done  what  his  master  advlied  he 
put  himself  in  the  wrong  and  his 
going  to  work  was  the  original 
negligence  and  proximate  cause 
of  the  injury.    120. 

An  employer's  reply  to  a  paint- 
er's statement  that  a  ladder  was 
not  safe,  that  he  could  not  afford 
to  get  another  and  he  would  have 
to  use  the  one  he  had,  makes  a 
question  of  implied  promise  to 
repair  to  be  left  to  the  jury.    j.20. 

Telephone  orders  in  evidence. 
120. 

Federal  Employers'  Liability 
Act  does  not  enlarge  state  Juris- 
diction.    161. 

Lessor  railroad  not  in  controL 
207. 

Violation  of  ordinance  Is  negli- 
gence per  ae.    229. 

Usage  or  practice,  though  it  can 
not  justify  negligence,  may  be 
competent  evidence  as  to  whether 
ordinary  care  was  used.  Thus  a 
repairman  at  the  top  of  a  t^e- 
phone  pole  supporting  himw^if  in 
part  by  resting  on  a  guy  wire, 
which  was  defective  and  broke 
whereby  he  fell,  can  show  a  gen- 
eral practice  of  employees  to  use 
the  wire  as  a  support,  which  was 
known  or  should  have  been  known 
to  the  employer.    273. 

A  contract  with  the  Pullman 
Co.  by  an  employee,  whereby  she 
assumed  all  risks,  which  is  void 
under  General  Code,  9013,  Is  also 
void  as  to  a  railroad  company  to 
which  it  had  been  assigned.    315. 

Employment  of  infant    353. 

Refusal  is  proper  of  a  charge 
that  an  injured  employee  assumed 
the  risk  of  stumbling  over  a  nec- 
essary part  of  the  machine  he 
was  operating,  being  contrary  to 
General  Code,  6245,  as  to  assumed 
risk  as  to  other  than  simple  tools. 
372. 

Where  a  machine  was  not  de- 
fective and  the  injury  was  due  to 
plaintiff's  operating  it  in  a  man- 
ner different  from  that  directed 
by  the  foreman  an  instructed  ver- 
dict is  proper.    401. 
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A  charge  is  proper,  under  Gen- 
eral Code,  Section  6245-1,  that  if 
both  parties  were  negligent  and 
plaintiff's  negligence  was  slight 
and  defendant's  was  gross  the 
damages  will  be  apportioned  in 
the  ratio  of  their  respective  con- 
tributions to  the  combined  negli- 
gence and  plaintiff's  recovery  di- 
minished   accordingly.     372. 

MOB— 

Recovery  against  county  no  de- 
fense to  third  nerson:   see  Judo- 

MENT.      422. 

MOTOR— 

Venue  of  action  for  injury.  Gen- 
eral Code,  6308.     94. 

Although  the  negligence  of  the 
driver  of  a  motorcycle  can  not  be 
imputed  to  his  guest  on  the  tan- 
dem seat,  a  Judgment  in  favor  of 
the  latter  for  injury  by  collision 
with  a  taxicab  driven  around  the 
left  of  a  standing  street  car  be- 
cause the  right  side  was  ob- 
structed, which  would  not  have 
happened  had  the  motorcycle  been 
in  the  place  required  by  the  traf- 
fic ordinance,  will  be  reversed  if 
the  court  failed  to  charge  on  re- 
quest as  to  the  right  of  the  taxi 
to  pass  the  street  car  on  the  left. 
684. 

MUNICIPAL,  CORPORATIONS— 

Judicial  notice  of  ordinances. 
1,7. 

An  averment  that  a  city  negli- 
gently permitted  on  its  streets  a 
peanut  roaster  which  exploded  in- 
juring plaintiff  states  a  cause  of 
action  against  the  city.    47. 

An  ordinance  requiring  abut- 
ting owners  to  keep  sidewalks 
free  from  ice  or  made  safe  by  cov- 
ering with  sand  or  other  sub- 
stance, subject  to  a  penalty,  does 
not  create  a  civil  liability  in  favor 
of  a  person  falling  thereon.  The 
rule  that  violation  of  an  ordi- 
nance is  negligence  per  ae  refers 
to  acts  of  commission  and  not  to 
leaving  something  undone.     283. 

Compensation;  council  can  not 
control  in  case  of  independent 
body.    321. 


City  engineer,  as  engineer  of 
rapid  transit  commission;  no  ex- 
tra salary.     321. 

MUTUAL  BENEFIT  S0CIBTIE3S- 
Where  a  subsidiary  branch  is 
incorporated  purely  as  an  aid  to 
the  parent  corporation  and  offi- 
cered by  the  same  persons  and  so 
declared  and  understood  by  per- 
sons becoming  members  of  the 
parent  real  estate  in  its  name,  will 
be  deemed  in  trust  for  the  parent 
and  subject  to  the  claims  of  the 
parent's  creditors.     89. 

Where,  for  a  policy  payable  to 
"wife  or  lawful  heirs,"  new  pol- 
icies are  substituted  after  the 
wife's  death  and  the  member's 
remarriage,  which  are  also  to 
''wife  or  lawful  heirs,"  the  second 
wife  is  entitled  to  the  entire  pro- 
ceeds as  against  children  of  the 
first  marriage.    426. 

Membership  is  equivalent  to  a 
power  of  attorney  to  the  society 
to  appear,  and  a  judgment  against 
the  member  for  unpaid  assess- 
ments to  pay  death  losses  in  a 
suit  against  the  society  alone,  is 
valid  and  when  sued  is  only  open 
to  the  defenses  of  non-member- 
ship payment  or  set-off.  As  to  all 
questions  he  has  had  his  day  in 
court.     555. 

NATURALIZATION— 

An  alien  who  falsely  holds  him- 
self out  as  an  attorney  at  law  is 
properly  refused  naturalization. 
481. 

The  power  to  naturalize  aliens 
granted  by  Congress  to  certain 
state  courts,  includes  the  right  of 
review  according  to  state  pro- 
cedure, although  there  is  no  re- 
view in  the  federal  courts.    481. 

Special  proceedings  are  receiva- 
ble by  the  court  of  appeals  under 
General  Code,  12247,  and  a  refusal 
by  the  common  pleas  to  naturalize 
an  alien  is  a  special  proceeding 
reviewable  on  error.    481. 

NEGLIGENCE— 

Cross-examination  of  plaintiff's 
witnesses  to  show  contributory 
negligence  not  permissible.    1. 
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A  trespasser  on  a  railroad  track 
is  entitled  to  at  least  as  high  a 
degree  of  care  as  a  cow,  horse  or 
hog,  which  is  ordinary  care  to 
avoid  injury.    49. 

Failure  of  the  engineer  of  a 
train,  which,  going  at  a  high 
speed,  killed  a  person  sitting  on 
a  tie,  to  whistle  as  soon  as  he  saw 
decedent,  is  sufficient  to  send  the 
case  to  the  Jury.      49. 

Goods  were  loaded  carelessly  on 
an  upper  floor  to  avoid  a  flood  and 
during  the  flood  the  building  col- 
lapsed, to  the  injury  of  goods  on 
lower  floors.  Held,  there  is  no 
liability  for  concurrent  causes  of 
loss  one  of  which  is  an  extraordi- 
nary occurrence  of  nature,  and  it 
should  be  left  to  the  Jury  to  find 
whether  the  loss  was  the  direct 
result  of  negligence  or  whether 
inherent  weakness  of  the  building 
or  other  cause  was  concurrent 
with  the  negligence.    152. 

Violation  of  a  municipal  ordi- 
nance if  the  direct  cause  of  death, 
is  negligence  per  se.    229. 

With  reference  to  operation  of 
a  passenger  elevator.    250. 

It  is  not  error  to  refuse  a  charge 
that  if  a  motorman  had  reason  to 
believe  that  a  child  would  get  in 
the  way  of  his  car  he  should  exer- 
cise more  than  the  ordinary  de- 
gree of  care.  The  standard  is  or- 
dinary care.     267. 

Where  a  child  of  eight  years 
riding  on  behind  a  wagon  but  not 
visible  to  the  motorman  of  a  car 
going  in  the  other  direction  jumps 
off  and  plunges  into  the  car,  the 
company  is  not  liable.     267. 

Usage  or  practice  as  reflecting 
on  contributory  negligence.     273. 

Jury  to  say  if  torpedo  business 
is  inherently  dangerous.     102. 

Doctrine  not  applicable  if  defect 
undiscoverable  by  ordinary  care. 
298. 

Automobile  cases.    584. 

Continued  use  of  an  appliance 
not  obviously  dangerous,  the  daily 
use  of  which  has  uniformly  proved 


safe,  is  not  negligence.    445. 

A  charge  of  contributory  negli- 
gence without  its  being  pleaded  is 
not  ground  for  reversal  where 
the  bill  of  exceptions  contains 
only  part  of  the  evidence,  for  it 
will  be  presumed  that  the  evi- 
dence Justified  the  charge.     463. 

NEW  TRIAL— 

A  reply  by  an  attorney  not  con- 
nected with  the  case  though  in  de- 
fendant's office,  to  a  Juror's  ques- 
tion relating  to  another  case,  but 
liable  to  be  thought  by  other 
Jurors,  if  overheard,  to  relate  to 
this  case,  is  not  misconduct  requir- 
ing a  reversal.     267. 

For  false  testimony.    569. 

An  excessive  verdict  through 
passion  or  prejudice  can  not  be 
reduced  by  remittitur  without  con- 
sent of  both  parties,  for  this  would 
invade  the  right  of  trial  by  jury 
and  the  defendant  is  entitled  to 
a  new  trial.    353. 

A  verdict  of  $25,900  for  loss  of 
his  right  hand  by  a  factory  boy 
is  so  excessive  as  to  show  passion 
or  prejudice  without  weighing  the 
evidence,  and  requires  a  reversal. 
353. 

Newly  discovered  evidence  that 
the  Judgment  was  based  on  false 
testimony  is  material,  and  if  it 
could  not  with  reasonable  dili- 
gence have  been  discovered  at  the 
trial  a  new  trial  should  be  granted, 
leaving  its  weight  to  be  deter- 
mined by  the  Jury.    569. 

NON-SUIT—        , 

Formerly  a  non-suit  on  sustain- 
ing a  demurrer  to  plaintifTs  evi- 
dence did  not  bar  a  secona  suit, 
but  now  sustaining  a  motion  for 
a  directed  verdict,  which  other- 
wise is  the  same  as  a  demurrer 
to  the  evidence,  is  res  judicata. 
465. 

That  the  trial  court  granted  a 
non-suit  or  instructed  verdict  on 
the  wrong  grounds  is  immaterial 
where  other  valid  grounds  existed. 
385. 
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OFFICE  AND  OFFICESR— 

No  personal  liability  for  arrest 
under  void  ordinance;  see  False 
Imprisonment.     566. 

Under  General  Code,  4000-16 
(105  Lt.,  286),  empowering  a  mu- 
nicipal rapid  transit  commission 
to  employ  engineers  and  permit- 
ting the  chief  engineer  of  the  city 
to  act,  does  not  authorize  it  to 
pay  him  a  salary  additional  to 
that  of  his  city  office.    321. 

General  Code,  4214,  that  the  city 
council  shall  fix  the  salaries  of 
officers  and  employees  in  each  de- 
partment, has  no  application  to  a 
board  empowered  to  appoint  their 
own  employees.     326. 

It  is  not  the  nature  of  the  ofiice, 
as  being  a  state  or  county  of- 
fice, but  the  character  oi  the  serv- 
ices, which  determines  whether 
compensation  may  be  required  out 
of  county   taxes.     408. 


PARTIES— 

A  petition  for  partition  by  a 
brother  ol  the  half-blood  of  a 
childless  testator  who  devised  the 
property  to  his  "living  heirs"  and 
left  brothers  of  the  whole  blood 
and  of  the  half-blood,  is  demurra- 
ble, if  it  does  not  show  that  the 
property  was  ancestral,  for  other- 
wise ''heirs"  would  only  mean 
those  of  the  whole  blood.     158. 

A  contract  by  a  broker  with  one 
partner  of  a  firm  of  purchasers 
without  the  other  partner's  assent, 
to  divide  profits  and  losses  on  a 
resale,  is  not  enforceable.     113. 

PLEADING— 

Uniting  a  cause  of  action  on  a 
note  with  one  on  a  bond  given 
later  to  secure  payment  of  the 
same  is  not  prejudicial  to  the 
sureties'  rights  and  hence  not  er- 
roneous.   502. 

PUBLIC   CONTRACT— 

Under  General  Code,  2435-1,  em- 
powering a  county  to  "invite  bids 
and  award  contracts"  for  lighting 
county  buildings  renders  void  a 


contract  made  without  competitive 
bidding  although  no  other  com- 
pany is  engaged  in  furnishing 
light.    525. 

QUIET  TITLE— 
Tax  sale;  void  description.    237. 


RAPE— 

Although  witnesses  to  general 
good  character  can  not  be  cross- 
examined  as  to  reports  of  specific 
instances  of  lascivious  conduct 
with  other  women,  this  is  not  so 
of  witnesses  to  good  reputation 
for  morality.    254. 

Error  in  charging  the  included 
offense  as  an  "attempt  to  commit 
rape"  as  if  it  were  an  offense,  in- 
stead of  "assault  with  intent  to 
commit  rape,"  is  cured  by  accu- 
rately defining  the  elements  of  the 
latter.     254. 

REX:!EIVER— 

Liability  of  fund  for  rent;  see 
Landlord  and  Tenant.     433. 

Where  a  receiver  authorized  by 
court  to  file  an  attachment  suit 
procures  a  surety  whom  he  agreed 
to  indemnify  from  any  liability,  a 
succeeding  receiver  appointed  on 
the  death  of  the  first  can  not  claim 
that  the  agreement  to  indemnify 
is  personal  to  the  receiver,  but 
the  fund  is  liable,  being  for  its 
benefit  only.     44. 

RELEASE— 

Where  a  release  of  personal  in- 
juries is  pleaded  in  defense,  the 
first  question  is  as  to  its  voida- 
bility to  be  determined  by  the 
court,  and  if  for  want  of  clear  and 
convincing  evidence  the  court  re- 
fuses to  rescind  it  but  the  reply 
has  denied  its  execution,  the  ques- 
tion of  whether  it  is  void  must  go 
to  the  jury  with  the  question  of 
defendant's  negligence.    401. 

Where  plaintiff  admits  signing 
the  release  and  he  received  a  sub- 
stantial consideration  therefor  he 
can  not  recover  without  showing 
fraud  or  mental  incapacity.    401. 
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REFERENDUM— 

In  appropriation  case,  at  what 
stage.     33. 

REMITTITUR— 

Reducing  excessive  verdict  in- 
vades right  of  trial  by  jury;  see 
New  Trial.    353. 

ROADS— 

In  determining  what  is  a  major- 
ity, under  General  Code,  6926,  of 
landowners  residing  within  one 
mile  whose  petition  is  required 
to  authorize  a  road  improvement. 
General  Code,  6929,  eliminating 
residents  of  a  municipality  from 
the  total  is  void  for  uncertainty; 
hence,  a  majority  merely  of  the 
non-residents  of  a  municipality  is 
not  sufficient  to  give  jurisdiction. 
78. 

Failure  to  give  the  notices  re- 
quired by  General  Code,  6872, 
does  not  deprive  the  county  com- 
missioners of  power  to  act  nor 
affect  the  validity  of  the  road,  be- 
ing merely  to  give  opportunity  to 
claim  compensation  for  land  taken. 
508. 


SALES— 

Guaranty  of  heating  system's 
efficiency;  see  Guasantt.    511. 

Where  goods  are  sold  on  the 
installment  plan  and  notes  and  a 
chattel  mortgage  thereon  are 
taken,  parol  evidence  is  admissible 
to  show  that  the  title  was  to  re- 
main in  the  seller  until  paid,  and 
hence  it  is  for  the  jury  to  say 
whether  it  was  a  conditional  sale 
requiring  refunder,  under  General 
Code,  8570,  of  part  before  retak- 
ing.    257. 

Under  a  conditional  sale  of  ma- 
chinery, which  fails  to  meet  a  re- 
quired test,  tender  back  of  the 
property  is  not  necessary  (the 
title  being  in  the  seller)  to  de- 
feat an  action  for  payments.    449. 

SCHOOLS— 

Centralization  is  only  of  the 
schools  and  General  Code,  4727, 
as  enacted  in  104  L.,  139,  that  cen- 


tralization shall  not  be  discon- 
tinued for  three  years  doee  not 
prevent  transfer  of  territory  au- 
thorized by  other  statutes  if  not 
used  as  a  pretext  for  decentralisa- 
tion.    209. 

General  Code,  4736,  as  now  en- 
acted  (104  L.,  138),  authorinB  m 
county  board  of  education  to  trans- 
fer territory  from  one  rural  or 
village  school  district  to  another. 
209. 

General  Code,  4696,  as  to  a  divi- 
sion of  funds  and  debts  on  change 
of  territory,  and  General  Code, 
4736  (104  L.,  138),  for  filing  a 
copy  of  the  resolution  of  transfer 
of  territory  with  the  county  audi- 
tor are  only  directory  as  to  time 
of  such  acts:    209. 

Payment  of  claims  not  enjoined, 
when.     125. 

SENTENCE— 

A  police  court  has  power  under 
General  Code,  13714,  to  revoke  a 
suspension  of  sentence,  within  the 
period  of  sentence,  but  after  that 
time  it  has  no  power  to  act,  and 
habeas  corpus  lies  in  case  of  ihe 
rearrest.     178. 

SERVICES— 

The  compulsory  silence  of  plaint- 
iff as  against  a  decedent's  estate 
does  not  create  any  inference  of 
an  agreement  to  accept  weekly 
payments  made  as  in  full  or  that 
there  was  no  agreement  for  addi- 
tional payment  for  a  greatly  in- 
creased amount  of  work,  or  cre- 
ate any  estoppel.     497. 

An  express  contract  by  a  dece- 
dent to  pay  more  for  services  than 
was  actually  paid  is  not  necessary 
where  the  claimant  was  not  of 
the  same  household  and  only  re- 
lated by  being  the  widow  of  a 
nephew.     497. 

STREET  RAILWAYS— 

Where  a  street  was  dedicated 
wholly  out  of  property  on  one 
side,  the  opposite  property  con- 
tributing nothing,  the  fee  on  va- 
cation of  the  street  will  revert  to 
the  former,  subject  to  an 
ment  in  the  latter.    305. 
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TAXATION— 

House  number  omitted  from  ad- 
vertisement in  foreclosure  sale. 
177. 

Title  may  be  quieted  against  a 
tax  deed  based  on  proceedings  in 
which  the  description  is  so  indefi- 
nite as  to  be  void.  In  such  case 
the  defendant's  lien  for  taxes  and 
penalties  paid  is  limited  to  six 
years  last  past,  being  a  liability 
created  by  statute  and  the  state's 
immunity  from  the  statute  of  limi- 
tations is  a  privilege  of  the  state 
alone.    237. 

TRIAI^ 

Cross-examination  of  plaintiff's 
witnesses  in  such  a  way  as  to 
tend  to  show  contributory  negli- 
gence is  error,  because  that  is  no 
part  of  plaintiff's  case,  but  the 
error  is  not  prejudicial  if  the 
court  takes  the  case  from  the  Jury 
because  the  Jury  was  not  permit- 
ted to  pass  on  the  evidence.     1« 

Leave  to  take  depositions,  when 
refused.    247. 

A  model  substantially  represent- 
ing the  machine  in  which  an  em- 
ployee was  injured  is  competent 
for  illustrative  purposes.     372. 

Defendant's  motion  for  a  ver- 
dict in  his  favor  at  the  close  of 
plaintiff's  evidence  is  not  a  sub- 
mission of  his  case  and  is  not 
made  so  by  plaintiff's  Joining  in 
the  motion  and  also  making  a  sim- 
ilar motion.  The  motion  is  equiv- 
alent to  a  demurrer  to  the  evi- 
dence, and  if  overruled  the  defend- 
ant has  a  right  to  offer  his  evi- 
dence and  a. refusal  to  allow  it 
invades  the  right  to  a  Jury  trial. 
465. 

TRUST— - 

In  partition  under  a  deed  abso- 
lute to  two,  the  claim  of  one  that 
she  paid  most  of  the  purchase 
money  is  entitled  to  a  lien  for  the 
same  is  a  claim  to  engraft  on  it 
a  trust  by  parol  and  hence  will 
be  denied-  where  the  evidence  is 
not  clear  and  convincing.    589. 


VBNDORr— 

Condition  in  deed  to  city  never 
to  be  assessed;  see  Assbbsmeitt. 
129. 

VENUE— 

General  Code,  11273,  that  an  ac- 
tion against  a  railroad  "may"  be 
brought  in  any  county  into  which 
its  line  extends  does  not  exempt 
it  by  implication  from  General 
Code,  11272,  which  allows  action 
a^inst  corporations  generally  in 
the  county  where  it  has  an  office 
or  in  which  a  chief  officer  may  be 
served.  The  sections  are  cumula- 
tive.   161. 

The  Federal  Employers'  Liabil- 
ity Act  in  providing  concurrent 
jurisdiction  with  the  state  courts 
and  forbidding  removal  to  the 
federal  courts,  does  not  enlarge 
the  state  court's  jurisdiction  over 
the  person  from  that  conferred  by 
the  state,  but  applies  only  If  the 
state  court  has  obtained  Jurisdic- 
tion under  state  laws.    161. 

VERDICT— 

Included  offense,  error  as  to, 
cured.    254. 

Motion  by  both  parties  for  a 
directed  verdict  not  a  final  sub- 
mission of  case;  see  Triai^    465. 

Sustaining  motion  for  directed 
verdict  is  res  judicata.    465. 


WILLS— 

Sufficient  evidence  by  the  con- 
testants to  overcome  the  presump- 
tion arising  from  the  probate  re- 
quires the  case  to  go  to  the  jury 
and  makes  it  error  to  direct  a  ver- 
dict.    60. 

Allowing  a  witness  to  testify 
to  the  testator's  capacity  to  com- 
prehend the  nature  of  the  act  he 
was  performing,  that  is,  making 
a  will,  is  error;  for  that  is  the 
very  question  to  be  determined  by 
the   jury.     106. 

Void  for  uncertainty.    172. 

Hypothetical  questions.     193. 
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Failure  to  charge  on  the  pre- 
sumption arising  from  the  pro- 
bate Is  not  material  where  the 
will    was    sustained.     193. 

A  photograph  of  the  deceased 
taken  near  the  date  of  the  will 
may  be  useful  evidence  In  a  will 
contest,  but  if  taken  eight  years 
before,  its  rejection  is  not  preju- 
dicial error.     193. 

A  photograph  of  the  testator, 
after  evidence  of  its  resemblance, 
is  competent  evidence  where  evi- 
dence pro  and  con  of  the  testator's 
slovenly  condition  had  been  intro- 
duced.    317. 

A  statement  in  a  joint  will  of 
tenants  in  common  that  both  par- 
ties have  agreed  that  the  longest 
lives  should  have  the  entire  prop- 
erty does  not  make  it  void  as  be- 
ing the  nature  of  a  compact.    490. 

A  joint  will  by  tenants  in  com- 
mon not  in  the  nature  of  a  com- 
pact may  also  dispose  of  their 
separate  personal  property  where 
there  Is  no  legacy  payable  from 
the  property  of  both,  without  des- 
ignating the  proportion  from  each, 
if  the  intention  can  be  carried 
out  without  difficulty  or  confu- 
sion of  the  properties  of  each.  490. 

A  charge  that  preponderance 
governs  land  defining  preponder- 
ance as  in  ordinary  cases  Is  erro- 
neous. The  charge  should  require 
a  preponderance  by  the  contest- 
ant, not  merely  against  the  evi- 
dence in  support  of  the  will,  but 
also     against     the     presumption 


arising  from  the  probate.    456. 

Use  in  a  charge  of  such  words 
as  misrepresentation,  coercion,  or 
threats  in  error  where  there  Is  no 
evidence  on  which  to  base  than. 
513. 

Liay  witnesses,  as  porters,  jani- 
tors, waiters,  etc..  emnloved  about 
the  testator's  business  can  not  tes- 
tify as  to  his  ability  to  understand 
complicated  business  proxKMltlons. 
513. 

Questions  to  a  non-expert  as  to 
the  testator's  mental  condition 
must  be  for  his  present  oplnicm 
limited  to  the  mental  condition  at 
the  time  of  the  witness'  observa- 
tion.   456. 

WITNESS— 

Without  saying  that  the  calling 
of  a  detective  dipcredits  his  t«»- 
timony,  it  must  be  received  with 
caution  and  carefully  scrutinized. 
569,  574. 

workmen's  compensation 
act- 
No  appeal  lies  from  an  award 
against  a  workman  injured  while 
in  the  employ  of  one  who  has 
not  complied  with  the  act,  the 
workman  having  elected,  under 
Section  27,  General  Code,  1465-74 
(103  Ix,  82),  to  apply  to  the  com- 
mission instead  of  suing  his  em- 
ployer. General  Code,  1465-90 
(103  L.,  88),  gives  an  appeal  only 
to  employees  of  those  who  have 
complied  with  the  act.     551. 
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